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ADVERTISEMENT 


TO  THE  SECOND  EDITION. 


In  preparing,  after  an  interval  of  some  years,  a  new 
edition  of  this  Treatise,  we  hare  endeavored  to  digest, 
in  the  body  of  the  work,  all  the  new  authorities,  Eng- 
lish and  American,  applicable  to  our  subject,  which 
hare  been  reported  since  the  former  edition  was  pub- 
lished, as  well  as  to  correct  any  errors  into  which  we 
may  have  fallen.  Errors  and  imperfections  may,  with- 
out doubt,  be  still  found  in  the  work ;  we  can  only 
vouch  for  zeal  and  dihgence  in  detecting  and  correct- 
ing them.  Some  typographical  errors  have  occurred 
from  the  fact,  that  the  work  has  been  published  at  such 
a  distance  from  us  that  we  have  been  able  to  see  but 
one  proof;  — we  know  of  none,  however,  which  leave 
any  portion  of  the  work  unintelligible. 

Pnvidtnee,  Mm/  IS,  1643. 
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PKEFACE. 


The  reader  does  not  require  to  be  told,  that  we  hare 
ID  our  country  an  infiDite  number  of  corporations  ag- 
gregate, which  have  no  concern  whatever  with  affairs 
of  a  municipal  nature.  These  associations  we  not 
only  find  scattered  throughout  every  cultivated  part  of 
the  United  States,  but  so  engaged  are  they  in  all  the 
varieties  of  useful  pursuit,  that  we  see  them  directing 
the  concenb-ation  of  mind  and  capital  to  the  advance- 
ment of  reli^n ;  to  the  diffusion  of  hterature,  science, 
and  the  arts ;  to  the  prosecution  of  plans  of  internal 
communication  and  improvement ;  and  to  the  encour- 
agement and  extension  of  the  great  interests  of  com- 
merce, agriculture,  and  manufactures.  There  is  a  great 
difference  in  this  respect  between  our  own  country, 
and  the  country  from  which  we  have  derived  a  great 
portion  of  our  laws.  What  is  done  in  England  by 
combination,  unless  it  be  the  management  of  municipal 
concerns,  is  most  generally  dohe  by  a  combination  of 
individuals,  established  by  mere  articles  of  agreement. 
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Oq  the  other  hand,  what  is  done  here  by  the  coopera- 
tion of  several  -  persons  is,  in  the  greater  number  of 
instances,  the  result  of  a  consolidation  effected  by  an 
express  act  or  charter  of  incorporation.  Hence,  as  has 
been  remarked  by  a  learned  Judge,'  the  quantity  of  that 
kind  of  business,  which  may  be  brought  into  our  Courts, 
will  be  much  greater  than  that  which  comes  before  the 
English  Courts.  It  is  true,  that  there  are  cited  in  the 
following  treatise  a  great  number  of  English  cases ;  but 
they  are  generally  cases  of  municipal  corporations,  re- 
ferred to  for  tbe  purpose  of  illustrating  principles  which 
govern  bodies  politic,  whether  public  or  private. 

While,  therefore,  we  perceive  the  reason  why  so 
little  attention  has  been  devoted  by  English  authors  to 
the  law  of  private  corporations,  we  cannot  but  be  im- 
pressed with  a  deep  sense  of  the  importance  of  this 
law  in  our  own  country.  Indeed  the  inconvenience 
experienced  from  the  want  of  a  work  of  reference  upon 
the  legal  rights  and  obligations,  which  grow  out  of  the 
relations  between  a  body  corporate  and  the  pubhc,  and 
between  a  body  corporate  and  its  members,  has  in  this 
country  long  been  a  subject  of  complaint.  The  de- 
sign of  the  authors,  in  undertaking  their  uninviting  task, 
was  to  supply  this  deficiency  in  our  bibliotkeca  legvm^ 
as  far  as  their  qualifications  would  permit. 


>  The  late  C  J.  Tilghmaa,  of  PeDUflnnia,  in  Commonwealtli  v.  ATriion, 
15  Serg.  Si.  lUwIe,  (PeDn.]  R.  13], 


D.qit.zeaOvGoOt^lc 


The  first  EDglish  work,  which  has  professed  to  be 
excluaiTely  and  systematically  devoted  to  corporation 
law,  is  that  of  Mr.  Kyd,  published  in  London  in  1793. 
The  author  just  named  assumed  to  treat  generaUy  of 
the  law  of  corporations ;  but  his  work,  for  the  reasons 
referred  to,  is  chiefly  made  up  of  authorities  and  pre- 
cedents that  relate  to  municipal  institutions ;  and  yet,  by 
reporting  adjudged  cases  at  length,  he  has  swelled  his 
work  into  two  considerable  octavo  volumes.  The  pro- 
duction of  Mr.  Kyd  is  very  far  from  meeting  the  wants 
of  the  profession  in  America  at  this  day ;  first,  because 
it  is  confined  principally  to  municipal  corporations ;  se- 
cotuUy,  because  corporation  law  had  not  attained  its 
present  perfection  in  England,  when  Mr.  Kyd  wrote  ; 
and  thirtUy,  because  important  changes,  both  silent  and 
declaratory,  hare  been  made  in  this  country,  as  regards 
the  law  of  private  corporations.  It  has  long  been  the 
aim  of  our  courts  to  apply  the  old  principles  of  the 
common  law  upon  the  subject  of  corporations,  with 
such  modifications  as  are  suited  to  the  views  of  an  en- 
lightened age.  "  With  the  multiplication  of  corpora- 
tions," says  one  of  the  Judges  of  a  sister  State,  "  which 
has  and  is  taking  place  to  an  almost  indefinite  extent, 
there  has  been  a  corresponding  change  in  the  law  re- 
specting them ;  "  and  he  adds,  that  "  this  change  of 
law  has  arisen  from  that  silent  legislation  by  the  people 
themselves,  which  is  continually  going  on  in  a  country 
such  as  ours,  the  more  wholesome,  because  it  is  gradu- 
b 
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al,  and  wisely  adapted  to  the  peculiar  situatioD,  wants, 
and  habits  of  our  citizens." ' 

Mr.  Kyd's  work  remained  for  a  long  time  the  only 
English  work  upon  the  subject.  lu  1827,  appeared  the 
treatise  of  Mr.  Willcock,  which  is  more  limited  in  its 
plan  than  the  former ;  it  is  not  only  confined  to  munici- 
pal corporations,  but  the  author  avows,  that  he  does 
not  pretend  to  consider  the  power  of  a  corporation,  to 
take,  hold,  aod  transmit  property,  make  contracts,  &:c. 
As  far  as  the  treatise  of  Mr.  Willcock  goes,  it  is  very 
faithfully  prepared ;  and  we  cannot,  in  justice,  refrain 
from  conceding  the  obligations  we  owe  him  for  references 
to  English  authorities  upon  the  subjects  of  mandamus 
and  quo  warranto,  the  disfranchisement  and  amotion  of 
members  and  officers,  and  the  concurrence  required  to 
do  corporate  acts. 

Promdence,  R.  I.,  Not.  11,  1831. 


>  RogeiB,  J.  ia  Bushel  r.  Comoionwealth  InsursDce  Co.  15  Serg,  &  R&wie, 
(Penn.)  R,  176,  ITI. 


D.qit.zeaOvGoOt^lc 


CONTENTS. 


INTRODUCTION. 

Sect. 

1.  Meaning  and  Properties  of  a  CorporatioD, 

2.  Object  and  use  of,      . 

3.  Public  and  Private  Corporations, 

4.  Of  Municipalities, 

6.  or  Quaai  Corporations, 

6.  Of  Sole  and  Aggregate  Corpwations, 


CHAPTER  I. 

MEANING,    SEVERAL    KINDS,    AND     BISTORT     OF     PRIVATE     CORPORA- 

1.  The  difference  between  a  Private  and  a  Public  Corporation,    23 

2.  Difference  between  a  Co-purtnership,  and  a  Private  Corpo- 
ration,       .  .  .  .      ,      .     ■       ,  .26 

3.  Different  binds  of  Private  Corporations,        ;  27 

4.  Brief  Historical  Sketch  of  Private  Corporations,  .        29 

5.  Private  Corporations  in  the  United  States,     .  38 

CHAPTER    II. 

IN  WHAT  MANNER,  AND  BY   WHOM   PRIVATE   CORPORATIONS   MAY   BE 


.  Creation  of  private  Corporations  by  the  Civil  Law,        .        40 
"  "  "  "      English  Law,  41 


'aqifzeaOvGoOt^lc 


3.  Creation  of  private  Corporations  in  United  States,  44 

4.  "  "  "  by  the  Congress  of  the 
United  States,             .....  46 

5.  Legislative  power  to  create  Private  Corporations  may  be 
delegated,        ......  49 

6.  Of  the  intention  of  the  Government  to  create  a  Private 
Coiporation,  .....  50 

7.  Of  the  acceptance  of  Charter  by  a  Private  Corporation,         51 

CHAPTER    III. 

HOW     THE     BODY     CORPORATE     IB     COHPOSBD,     ANn     OF     ITS     NAHK, 
PLACE,  HOD£  OP  ACTION,  AND   OENEBAL  P0WEB8. 

1.  Component  parts  of  a  Private  Corporation,         .            .  66 

2.  Integral  Parts  of,      .             .             .             .          ,  .  58 

3.  Different  Assemblies  in,               ....  59 

4.  Corporate  Name,      .....  60 

5.  Place,      .......  64 

6.  General  Corporate  Powers,     ....  64 

7.  Corporate  modes  of  Action,        .  .  .  .67 

CHAPTER    IV. 

OP  THE   ADMISSION   AND   ELECTION   OF  OFFICERS. 

1.  Power  of  admission  limited  by  the  nature  and  objects  of 
the  body  corporate,        .....        69 

3.  Admission  and  election  (Power  of)  in  the  body  at  large, 
unlesa  Slc.  ,  ' .  .  .  70 

3.  Power  in  a  Select  Body,    .  .71 

4.  Legality  of  Election,  ....  72 
6.  Of  a  vacancy,         .             .             .             .             ,             .73 

6.  Time  of  Election  and  Presence  of  the  Elected,  73 

7.  Form  of  the  Election,        .  .  .74 

8.  Right  to  vote  by  Proxy,  ....  75 

9.  Qualification  of  Electors,  .  .  .76 
10.  Illegal  aad  Impiq>ei  Votes,        ....         79 


D.qit.zeaOvGoOt^lc 


11.  Void  sod  Voidable  Elections,        .... 
13.  Persons  acting  as  Cfficers  presumed  (o  be  actually  chosen, 

13.  Who  may  be  CaDdidales,  .... 

14.  Right  to  office  antil  anccessoi  appointed, 

15.  Neglect  to  appoint  officers,  whether  a  dissolution  or  not, 


CHAPTER    V. 

OF  THE   POWEH  OF   A   CORPORATION     TO  TAKE,   BOLD,  TRANSMIT   IK 
SUCCESSION,   AND   ALIENATE    PROPERTT. 

1.  Of  the  common  law  power  of  a  corporation  aggregate  to 

take,  hold,  and  transmit  in  succession,  property,  real  and 
personal,         ......  87 

1.  Restrained  by  statutes  of  mortmain,      .  .90 

2,  Restrained  by  particular  provisions  of  the  charter,  91- 

2.  Of  the  power  of  corporations,  in  one  State,  to  take  and 

hold  lands  in  another ;  and  of  corporations  created  by  the 
British  crown,        .  .  .  .  .  .97 

3.  When,  and  how  far  a  corporation  may  hold  property  in 

trust,  .100 

4.  Of  grant  of  lands  &c.  to  a  corporation,  by  charier,   as 

distinguished  from  mere  incorporation,  105 

5.  —  1.  Of  grants  of  land  &.c.  to  a  corporation  by  deed,      .     106 

%  Of  such  grants  upon  condition,    .  .  .         107 

3.  Of  such  grants  to  a  corporation  in  the  vacancy  of  the 
headship,        ......       106 

6.  —  I.  Of  beqnesta  and  devises  to  a  corporation  .        Ill 

2.  Of  devises  of  an  use  to  a  corporation,  in  those  States 
where  bodies  politic  are  excepted  from  th^  statutes  of 

wills,  &c .113 

Of  the  power  of  chancery  to  support  devises  to  a  cor- 
poration for  charitable  uses,  independent  of  the  statute 
of  charitable  uses,  43  Eliz.  ch.  4,  —  and  notwitbstand- 
ing  ihe  exception  of  bodies  politic  in  the  statute  of  wills,  1 16 
7.  Of  misnomer  in  grants,  devises,  &c.  to  a  corporation ;  and 

a  corporation  cannot  be  a  joint-tenant,  ■  -         122 

6.  A  corporati<»i  may  acquire  a  freehold  by  disseizin,  .     123 


D.qit.zeaOvGoOt^lc 


XIV  CONTENTS. 

Sect  Page 

9.  Of  the  right  of  4  corp<»ation  to  alienate  its  propeny,  real 

and  persoaal,  at  commoD  law,  .  .  125 

^  10.  —  1.  What  becomes  of  the  property  of  a  corporatioa  upon 
the  seceaaion  of  a  porticn  of  ila  memhers,  aod  their 
erection  into  a  new  corporation,  .  .  127 

%  What  becomes  of  its  property  upon  its  dissolution,       ItiS 


CHAPTER    VI. 

OF  FROPBIETORa   OF   COMMON   AND   UNDITIDEII  l^NDB. 

1.  Origin  of  Proprieties,  ....  130 

2.  Organization  of  Proprieties,  —  Meetings  of  Prc^rietors, — 

how    called    and   proved,  —  and   herein    of    Proprietors 
Records,  ......        133 

3.  Their  mode  of  transacting  business,  —  statutes  concerning  136 

4.  Modes  of  dividing  their  lands,  .  .  .  138 

5.  Of  lands  dedicated  by  them  to  public  uses,  .  .      139 

6.  Of  their  power  to  sell  their  common  lands,  and  modes  of 

conveyance,        ......      141 

7.  Construction  of  Grants  by,     .  .  .  .  144 

8.  Of  their  power  to  raise  money  by  taxation,  .  .      145 

9.  Of  suits  by  Proprieties,  and  of  each  Proprietor's  interest  in 

and  power  over  the  undivided  lands,  .  .  147 


CHAPTER    VII. 

OP  THE   COMMON   SEAL  AND   OF  THE  DEEDS   01 

1.  Probable  origin  of  the  incidence  of  a  common  seal  to  every 

corporation  ......        148 

2.  A  common  seal  incident  to  every  corporation,  and  what  it 
may  be,  ......        150 

3.  What  a  corporation  may  do  with,  and  without,  the  common 

seal, 152 

4.  What  species  of  conveyances  a  corporation  may  make,  153 

5.  In  whom  the  power  of  a  corporation  to  make  conveyances 

resides,  ......        155 


D.qit.zeaOvGo6t^lc 


Sect. 

6.  By  whom  the  common  aenl  U  affixed, 

7.  The  mode  of  executing  the  deed  of  a  corporation, 

8.  or  the  delivery  of  a  deed  made  by  a  corporation, 


CHAPTER    Viri. 


or    TUB     HODB     : 


1.  Of  the  old  doctrine,  that  a  corporation  could  contract  only 
bjdeed, 163 

S.  A  corporation  a^regate  may  express  its  assent  to  a  con- 
tract by  vote,  .....  163 

3.  By  whom,  and  how,  in  general,  a  corporation  may  contract,  166 

4.  A  corporation  not  bound  by  the  separate  and  individual 
assents  of  its  members,         ....  168 

5.  With  whom  a  coqwration  may  contract,  .  .       166 

6.  In  what  name  a  corporation  may  contract',  and  of  misnomer 

of  a  corporation  in  a  contract  made  by,  or  with  it,         .        160 

7.  A  corporation  may  make  simple  contracts,    .  .  173 

8.  —  1.  Of  contracts  in  general,  implied  for,  and  against  a 

corporatioD,        .  .  .  .  .  175 

3.  Of  its  contracts  of  bulment,  —  deposits  in  banks&c.    179 

3.  Of  customs  of  banks,  and  their  effect  on  their  con* 
taacU,         ......        185 

4.  Of  duties  and  liabilities  of  banks  in  collecting  notes 
&c 186 

5.  Of  the    presumed    acceptance   of  official  bonds, 
grants,  &c.  by  a  corporation,  .  187 

10.  What  special  contracts  a  corporation  may  make  and  how,      188 

11.  Of  the  mutuality  and  consideration  of  contracts  by  corpo- 

12.  What  contracts,  in  general,  a  corporation  may  malie,  192 

1.  Restrained  in  this  particular  by  charter,         .             .  193 

2.  Restrained  by  general  statute  law,                          .  195 

3.  When  unrestrained,  what  contracts  it  may  make,  300 

4.  In  what  state  and  place  a  corporation  may  contract  203 


nyGoOt^lc 


CHAPTER    IX. 

OP  CORPOBATIONS,  THEER  HODS   OF   AFFOIHTMENT,   AND 
POWEB. 

Sect.  '  Page 

1.  In  whom  the  power  to  appoint  the  agents  of  a  corporation 

resides,  .  .  .  .  .210 

2.  Who  may  be  the  agents  of  a  corporation,       •  .  211 

3.  —  1.  How  the  agent  of  a  corporation  may  be  ^pointed,         214 

2.  Whether  the  rote  of  appointment  need  be  recorded,  and 

of  a  presumed  appointment,        .  .  230 

3.  When  the  taking  of  an  official  bond  is  necessary  to  his 
complete  appointment,  and  when  not,        .  .  222  ' 

4.  Officers  de  facto,  and  their  acts  as  agents  of  the  corpo- 


5.  The  power  of  an  agent  how  terminated,     .  .  237 

6.  —  1.  Of  the  mode  in  which  the  agents  of  a  corporation  must 

act  or  contract,  to  bind  their  constituents,         .  229 

2.  When  a  recbrd  of  the  proceedings  of  the  officers  and 
agents  ^of  a  corporation  is  necessary  to  their  validity, 
and  when  not,  .         '    .  .  .  232 

7.  By  what  species  of  contracts  the  agents  of  a  corporation 

may  bind  it,  .  .  ■  .  234 

8  —  1.  Of  the  mode  in  which  an  agent  may  make  simple  con- 
tracts so  as  lo  bind  the  corporation  only,         .  234 

3.  Of  the  mode  in  which  he  may  make  q>ecialties,  237 
3.  Of  contracts  implied  .against  corporations  from  their 
recognition  of  contracts  under  the  private  seals  of  their 
agents,         ......  237 

9. —  I.  How  far  the  agents  of  a  corporation  may  bind  it  by 

their  acts  and  contracts,  .  .  239 

3.  How  far  the  President,  Directors,  and  Cashier  of  a 
Bank  may  bind  it  by  their  contracts  .  342 

3.  Agent  of  a  corporation  contracting  beyond  the  limits 

of  his  authority,  binds  himself,        .  .  .  240 

4.  Of  ratification  of  unauthorized  acts  of  an  agent,  246 

5.  Of  notice  to  corporations,  and  ellect  of  admissions 
and  dedsiationsof  agents  and  members  ofacorporation,  247 


D.qit.zeaOvGoOt^lc 


C0IITEMT3.  XVU 

10.  How  Tar  corporatirais  are  liable  for  ibe  wrongful  acts  and 

neglects  of  Ibeir  agents,  and  agents  and  officers  when 
liable  to  the  corporation,        ....       250 

1 1.  When  an  agent  may  maintain  an  action  on  a  corAract  made 

b;  him  on  behalf  of  the  corporatimi,  .  254 

13.  Of  payment  for  services  of  a^nls  by  corpoiations,  and 

herein  of  aervices  of  directors  &.C.,        ,  255 

13.-^1&,2.  Of  official  bonds,  form  of,  extent,  and  construc- 
tion of,        .....  .  356 

3.  Effect  of  knowledge  of  delinqnenoiea  of  an  officer  on 

.    part  of  bank  &c.  on  liability  of  his  aurelies,  363 

4.  I>urati<»i  of  liability  of  snrelies  on  official  bonds,  363 

5.  Pleadings  in  suits  on  official  bonds,  264 

6.  Evidence  in  salts  on  official  bonds,  365 


CHAPTER    X. 

or  TBK  BT-LAWS   OF   COKPOBATIONB. 

1.  Of  the  power  of-  a  corpotation  to  make  and  repeal  by-laws, 
—  where  it  resides,  and  in  what  manner  exercised  —  asd 
of  implied  adoption  and  repeal,  267 

3.  Of  the  statutes  of  eleemosynary  Gorporationa,  272 

3.  —  1.  The  by-laws  of  a  oorporatiou  must  not  contravene  the 

Constitution  of  the  United  States,  273 

2.  Must  not  contravene  the  laws  of  Congress  made  in 
pursuance  of  the  Constitution  —  the  Constitution  and 
general  statutes  of  the  State,  —  or  particular  statutes 
relating  to  the  corporation,  which  do  not  impair  the 
oUigatioD  of  the  charter,  274 

3.  Host  not  conflict  with  the  general  principles  and 
policy  of  the  common  law,  .  .  375 

4.  Tbe  by-laws  of  a  corporation  must  not  be  inconsistent  with 

its  charter,        .....  381 

5.  By-laws  must  be  ressonable,  .  .  288 

1.  What  by-laws  relating  to  tbe  admission  of  members  are 
reasonable,  and  what  not,         ....  289 

2.  What,  relating  to  the  election  of  officers,        .  290 

3.  What,  to  compel  the  elected  to  take  ofGce,  391 


D.qit.zeaOvGoOt^lc 


4.  What  relating  to  ibetraDsfer  of  stock,  .294 

5.  Of  by-lawB  creating  lien  upon  the  stock  for  debts  due 

the  corporation,  .....  396 

6.  Bj-laws,  b^  whom,  and  how  couBtrued,     ,  298 

7.  Whom  the  bjr-lawa  of  a  corporation  bind,         .  301 
6.— 1.  What  ma;  be  the  penalty  of  a  by-law,  302 

2.  How  the  penalty  may  be  enforced,  304 

3.  To  whom  it  may  be  given,    ....      305 

4.  In  whose  name  the  action  for  it  mast  be  brought,  306 

5.  or  the  declaration  and  pleadings,  in  aa  action  on  a  by-law,  307 
9.  or  a  lost  by-law,  how  proved,         ...  310 

CHAPTER    XI. 

or  THE   POWCB  AND   LIABILITY  TO  BUB  AND   BB  SUED. 

1.  A  corporation    has  the   same  general   right  of  suing  as 
natural  persons,  .....        312 

2.  Hay  sue  in  foreign  attachment,  .  .  314 

3.  Of  its  power  to  sue  in  a  foreign  jurisdiction,     .  314 

4.  Right  of  corporations  to  sue  in  United  States  Federal 

Courts,        ......  316 

5.  Right  of  United  States  Bank  to  sue  in  the  Federal  Courts,   320 

6.  Right  of  alien  corporations  to  sue  in  the  Federal  Crarts,      321 

7.  A  corporation  may  be  sued  in  assumpsit,  .  QSiS 

8.  May  be  sued  for  refusing  to  transfer  stock,  327 

9.  May  be  sued  for  torts,  .328 

10.  May  be  sued  by  <nie  of  its  own  members,  .  328 

11.  Is  not  liable  to  be  summoned  as  trustee,  .  .  334 
13.  Is  not  liable  to  be  sued  out  of  the  State,  .  .  336 
13.  Its  liability  to  be  sued  in  the  Federal  Courts  of  the  United 

States,        ......  342 

CHAPTER    XII. 

DIBFBANCBIBBIIBMT  AND   AMOTION  OP  HEMBEBB    AND   OFFICBBB. 

1.  Difierence  between  disfranchisement  and  amotion,  347 

S.  Law  relative  to  disfranchisement,        ,  347 


D.qit.zeaOvGoOt^lc 


CONTENTS.  XIZ 

S»rt.  P*g« 

3.  What  ii  mfficient  for  disfrBnchiMtnent,        .            .  351 

4.  Notice  and  preferment  of  charges,           .             .             .  364 
6.  Power  of  amotion  of  officers,            ,            .            .  3S6 

6.  Causes  of  aniotioa  of  officers,                  ,            .            .  358 

7.  Form  of  amotion,     .....  362 

8.  Effect  of  an  amotion,                 ....  363 

9.  Restoration,            .            .            :            .            .  963 

10.  Power  of  disfranchisement  and  amotion,  in  whom  vested,  364 

11.  Resiffnation,           .            ...            .  366 


CHAPTER    XIII. 

OF  THK  BDBTHEN8   TO  WHICH  A  BODY   CORPORATE  IS  SUBJECT,  AND 
or  ITS   LIABILITT  TO   BE  TAXED. 

1.  Of  its  liability  as  owner  or  occupi^  of  honses  and  lands,  368 

2.  Liability  to  general  taxes,                    .            .            '  370 

3.  Liability  to  town  taxes,                               .  372 

4.  Liability  to  a  specific  tax,  ....  374 
&.  Of  the  liability  of  CorporatioDs  created  by  Coogres*  to  be 

taxed  by  the  Sutes,          ....  386 

CHAPTER    XIV. 

OF  COsrOBATB   HBETINOa    AND    OF  THC    CONCVftRBNCI    TO   SO  COB- 
PORATB   ACTB. 

1.  Of  corporate  meetings,         ....  390 

2.  Notice  of  meeting,          .....  300 

3.  Issuing  and  service  of  notice,                       .            .  300 

4.  When  and  how  notice  must  be  given   and   what  it  must 
express,         ......  303 

5.  Waiver  of  notice,            .            ■            .            .            .  303 

6.  Place  of  meeting,        .....  394 

7.  Corporation  bound  by  acts  of  the  majority,  SOS 
8.'  What  is  meant  by  a  majority,  .  .  397 
0.  Of  the  coDonrrence,  where  the  corporation  is  composed  of 

distinct  classes,        ■            .            .            .            .  400 


D.qit.zeaOvGoOt^lc 


XX  CONTENTS. 

Sad.  PV» 

10.  FreBCDce  and  concurrence  as  regulated  by  charter,  4fil 

11.  Whether  those  whose  presence  is  Deceaaar;  must  remain 
present,        ..,.•■  403 

13.  Evidence  of  regularity  &.c.  at  corporate  meetings,  403 

13.  Interference  of  persons  not  authorized  to  vote,       .  406 


CHAPTER    XV. 

or  BOBSCRtPTIONS  rOR   CORPORATE    STOCK,  AND  TBB   POWER   OF  THE 
CORPORATION   TO   RECOTBR  ASBEBBHEKTH   ON  THE   BAHE. 

1.  Meaning  of  subscriber,        ....  409 

2.  When  persons  made  liable  by  Bubscription,         .  .  410 

3.  When  the  subscription  creates  no  liability.  .  414 

4.  Liability  for  assessments,  ....  419 

5.  What  is  not  a  pr<»nise  to  pay  assessments,  .  419 

6.  What  does  amount  to  such  promise,  .  ■  433 

7.  The  degree  of  liability  to  pay  assessments  def>endent  upon 

extent  of  the  promise,        .  .  ■  .  423 

8.  Of  the  liability  to  be  sued  for  assessroents,  after  transfer  of 

Btock, 426 

9.  Of  the  construction  of  statutes  intended  to  enforce  payment 

of  Bubscriptiona  and  BsseBsments,         .  •  •  427 

10.  Right  of  original  subsoriberH  to  be  interested  in  new  stock,  430 


CHAPTER    XVI 

TRANBPER  OP   BTOCK   IN   MO:tEVED 

1.  Transferable  nature  of  stock,  and  the  mode  of  transfer- 
ring it,         .....  .  431 

3.  Where  the  mode  of  transfer  is  prescribed,  .        437 

3.  Transfer    made  by  a  stockholder  indebted  to  the  com- 
pany,         ......  43S 

4.  Where  a  lien  upon  the  sbareB  is  created  by  the  chartet  f<ff 
the  debts  of  stockholders  due  to  the  corporation,  .        441 

6.  Meaning  and  import  of  "  indebted  to  the  company,"  where 
a  lien  ia  created,  .....       444 


D.qit.zeaOvGoOt^lc 


COIfTENTS*  III 

SecL  Pag* 

6.  Validit;  of  trRnsfer  u  betnem  vendor  and  vendee,  when 

it  Tuies  from  the  regnlttiona  impoeed,  .  .  445 

7.  Improper  sales  of  Mock  by  guvdiuu,  450 

8.  Transfer  nnder  a  forged  power,  .  .  ,  451 

9.  Transfer  made  by  a  person  not  enUlled,  but  having  the 
same  name  as  the  propriety,  .  ,  .  457 

10.  Transfer  by  attachnient,  and  sale  upon  execntion,  .     457 

11.  Shares  pledged  by  a  stoddudder  for  his  debts,  .  465 
13.  Of  contracts  for  the  tranifer  of  stock  under  the  statute  of 

frauds,  466 

13.  Sb>ck,  and  contracts  concerning  transfer  of  same,  bow 
treated  in  equity,  .....        407 

CHAPTER   XVII. 

or  THE  FKRSONAL  LIABILITY   OP  TBI  MKHBEKS   Vf  A  nulijm   COR- 
POKATION   rOK  TBB  DIBTS   OW  THK   COHTANT. 

1.  Of  personal  liability  by  the  common  law  to  tn  action  at 
law, 470 

3.  Of  personal  liability  by  the  common  Jaw  to  a  suit  in 
equity,  ......  475 

3.  Of  personal  liability  imposed  by  statute,  478 

4.  Of  the  construction  of  statutes  imposing  a  personal  lift- 
bUity,  .     ■       .  '  .  .  .  486 

6.  Of  the  remedies  of  creditors,  when  the  corporators  are 
made  liable  by  atatote,  ....  493 

6.  Of  the  constitutionality  of  statutes  imposing  a  personal 
liability, 494 

7.  Of  the  reasons  for  imposing  a  peracmal  liability  by  statute,    494 

8.  Of  the  difference  between  private  and  quasi  corporations, 

as  to  personal  liability  by  the  common  law  for  debts,        .    498 

CHAPTER    XVIII. 

OP  THK   PROCESS,  PLBADIMOB,   AND   ETinENOE,   IM   SUITS,   BT  AND 
AOAINST   CORPORATIONS   AT  LAW   AND   IN   EQUITY. 

I.  When  a  corporatiim  plaintiff  must  prove  incorporatioB,         501 

5.  Row  incorporation  may  be  proved,         .  .  .         604 


D.qit.zeaOvGoOt^lc 


XXn  CONTENTS. 

SecU  Page 

3.  Of  the  process  against  corporaticms,                    .  ,  .     50S 

4.  Of  the  service  of  writs  in  saits  by  and  against,  .            509 
6-  In  what  name  a  corporation  iniist  sne  and  be  sued,  •    510 

6.  Of  the  testimony  declarations  and  confessions  of  members 

in  suits  by  and  against  corporations,  .             .    516 

7.  Indictments  by  and  against  corporations,  .             .       ~  533 

8.  Of  answers  in  Chancery  by  corporations,  .            ,    523 

9.  Of  mode  of  compelling  the  affixing  of  the  corporate  seal 

to  an  answer,  .....  534 

10.  Proceedings  against  a  corporation  for  refusing  to  answer,  535 

11.  Of  the  process  of  distringas,        ....  536 
13.  Of  the  process  of  sequestration,         .                          .        '  527 

13.  Of  answers  by  individual  members  in  suits  againat  corpora- 
tions,       .  .  ...  .539 

14.  Of  dissolution  of  injunctions  in  suits  against  corporations 

on  the  coming  in  of  the  answers,          .             .  .         533 

15.  Books  of  a  corporation,  how  far  eridence,  .                 533 

16.  Books  of  a  corporation,  who  may  inject,         .  .          535 

17.  Mode  of  declaring  for  the  penalty  of  a  by-law,  .               536 

CHAPTER    XIX. 

OF  TBR  TierTATOBIAL  POWKR. 

1.  The  visitatorial  power,  what,        ....     637 
3.  Who  is  visitor,  .....  538 

3.  Of  the  power  and  jurisdicticm  of  a  visitor,  .  .    S41 

4.  How  the  visitatorial  power  must,  and  how  it  may  be  exer- 
cised, ......        545 

5.  When,  and  how  far  Courts  will  interfere  with  the  exercise 

of  the  visitatorial  power,  ....        649 

6.  Where  the  visitatorial  power  goes,  when  no  visitor  baa  been 

appointed  by  the  founder,  and  his  heirs  are  extinct,         .      654 

CHAPTER    XX. 

or  TBB   WRIT  OF   IlANI>AHua. 

1.  The  writ  of  mandamus  what,  and  by  what  courts  issued,      556 
3.  Of  the  application  for  a  writ  of  mandamus,  and  the  a&^ 
davits  on  which  it  is  fouitded,  .  .  657 


D.qit.zeaOvGoOt^lc 


3.  When  the  writ  is  granted,  ....      559 

1.  To  compel  the  corporation  to  proceed  to  the  election  of 

members  and  officeiB,        ....  559 

S.  To  compel  the  elected  to  take  office,  .  .     561 

3.  To  compel  the  corporatioi),  or  ita  officers,  to  admit  a 
member  or  officer,         .....    561 

4.  To  remove  an  officer,        ....  566 

5.  To  restore  an  officer  or  member,         .  .  .      566 

6.  To  compel  &  corporaUon,  or  its  officers  to  perform  their 
legal  duties,  in  other  particulars,        ■  .  571 

4.  When  the  writ  will  not  be  granted,  .  .  575 

5.  Of  the  rule  to  show  cause,        ....        581 

6.  Of  the  form  of  the  writ,      ....  583 

7.  Of  the  proceedings  before  the  retam,  and  of  the  service 

of  the  writ,  &c.,  .....        588 

8.  Of  the  return,         .....  589 

9.  Of  the  remedy  for  a  false  return,  .  .,  598 

10.  Of  peremptory  mandamus,  ....  601 

11.  Of  attachment  for  not  making  a  retnni,  &c.,    .  .        603 


CHAPTER    XXI. 

OF  IMFOUfATIONS  IN   THE   NlTDItE   OF  ftVO   WAEKAMTO. 

1.  Of  the  origin,  nature,  and  different  kinds  of  informations, 

and  whence  issued,         .....        606 
%  Of  informations  filed  by  the  Attorney  General  ex  officio,         609 

3.  Informations  not  granted  on  the  motion  of  aprirate  person, 
when  the  franchise  is  not  of  a  public  character  ;  though 
granted  in  case  of  intrusion  into  the  office  of  a  private  cor* 
poratioo.  Granted,  in  general,  in  those  cases  in  which  the 
ancient  writ  of  quo  warranto  would  lie,         .  .  613 

4,  Informations  in  the  nature  of  quo  warranto,  when  granted 

upon  motion  of  a  private  person,                      .  619 

1.  Power  to  grant,  discretionary  with  the  court,           .  619 

3.  When  the  information  is  granted,        .            .  •    020 

3.  On  whose  application,        ....  633 


D.qit.zeaOvGoOt^lc 


Page- 
.     .     624 

1.  Of  limitation  of  infonnatioB,        •  •  .  624 

2.  Of  the  necessity  of  user,  as  dlstinguiahed  from  poBses- 
Bion  at  the  time  of  application,  and  of  actual  amotion, 

to  the  granting  of  the  information,  .  635 

3.  Information  not  granted  when  the  fruichise  does  not 
concern  the  public,  ....  627 

4.  On  whose  application  it  will  not  be  granted,  .         638 
6.  Miscellaneous  cases  in  which  the  information  has  been 

refused,  .  .  .  .  .  .639 

6.  Of  the  affidavits  upon  which  the  infonnation  is  grounded 
and  defended,  the  rule  nisi,  and  the  consolidation,  &c.  of 
informations,        ......    630 

7.  Information  cannot  be  qnaahed  on  motion.  Of  appearance 
to  it,  and  how  compelled.  Of  effect  upon  rights  of  others, 
of  rule  made  absolute,  or  judgment  bj  default,  through 
the  sufferance  of  the  defendant    Of  the  imparlances  upon 

it,  and  of  disclaimer,  ....         633 

6.  Of  the  pleadings  &.c.  to  an  information,  636 

9.  Of  the  place  of  trial,  new  trial,  judgment,  and  costs,  642 


CHAPTER    XXII. 

or  TBB   DISaOLDTION   AND  RETITAL  OF  A  CORPORATION. 

1.  A  corporation  may  be  dissolved,  and  how,         .  .        648 

3.  Hay  be  dissolved  by  act  of  Parliament,  in  England,  but  not 
by  act  of  Stale  Legislature,  in  this  country,        .       •    .     649 

3.  Hay  be  dissolved  by  loss  of  an  integral  part,  or  the  consti- 
tutional number  thereof,  through  death,  disfranchisement, 

or  omission  to  elect,  where  there  is  no  right  to  hold  over,    652 

4.  Hay  he  dissolved  bj^the  surrender  of  its  franchises,        .      656 
6.  Hay  be  dissolved  by  judicial  forfeiture,  and  herein  of  scire 

facias,  ......        660 

6.  What  becwnes  of  the  property  of  a  corporation  upon  its 

dissolution,  .  -  ,  .  .       667 

?.  Of  the  revival  of  a  corporation,        .  .  667 


D.qit.zeaOvGoOt^lc 


TABLE    OF    CASES 

CITED  AND  REFERRED  TO  IN  THE  FOLLOWING  TREATISE. 


AMERICAN    CASES. 


Abbot  •.  HermoD  175 

a.UilU  134,138.140 

AdRms  ti.  FrothiaghBin,  138, 143, 144 

.(r.  Hill  231 

V.  his  Creditors  .       158 

— •  V.  WiecBBset  B&nk    17,  470, 

499,  510 
AfricMi  Society  e.  YHrlck  170,512, 
513 
Agoew  V.  Bank  of  Gettysburg  501 
504 
Albany  Com.  Bank  g.  Hughea  181 
Alien  e.  UcEcen    35, 195,  539,  540 

V.  State  Bank  186 

tp.  Small  491 

All  Siints  Church  v.  Lovett  234, 506, 
507,661 
Alison  V.  Farmen  Bank  361 

American  AHflumatHartTord  tr. 

Phmnix  Bank  39 

American  Bank  v.  Adams    35S,  364 
Amesbury  Woollen  and  Cotton 

Hanuf.  Co-  e.  Amesbury  374 

Ambent  Academy  t.  Cowlea  94, 176, 
191,  202,  537,  538 
Ammant  v.  Pres.  of  New  Alex- 
andria and  Pittsburg  Tump. 
Road  4GI 

Anderaon  e.  Longden  229,  263 

Andover  and   ilfedford   Turnp. 

Corporation  v.  Gould  337,  419 
Ando?er   and   Medford    Turnn, 

Corporation  i>.  Hay  104, 167,  219 
Andrews  v.  Eates  et  al.  167 
1^  CaUender          370, 490 

d 


AnonymouH  (3  Penn.  R.  737)  576,  Si 

(2  HalsL  192)  51 

Apthorp  tr.  North  106,  U 

Asylum,  &c.  r.  Phoenix  Bank  K 
Atchfalaya  Bank  v.  Dawson,  G5],6l 
Attorney  General  v.  Bank  of  Q>- 

lumbia  6 
V.    Bank    of 


Atwater  ».  Woodbridge  ■ 

Auburn  Academy  v.  Strong  375, 5 


Bacon  Ex  parte  5 

Baird  tr.  Bank  of  Washington  83,  { 

93,  94,  95,  2 

Bailey  Ex  parte  5 

Baker  et  aL  d.  Fales     128,  133, 14 

1 

Ballard  v.  Bell  4 

Bangor  House  v.  Hinkley  ]< 

Banks  e.  Poitiaiuc        87,  93, 9i,  IS 

175, 611,  » 

Bank  of  Auburn  «.  Weed    501,  5i 

Auburn  e.  Aiken    502,  G 

AugusM  «.  Barle  3,  64,  S 

203  to  21 

Chester  e.  Allen  31 

Columbia  v.  Attorney 

General  6 
tr.  Fitahugh     11 


D.qit.zeaOvGoOt^lc 


TABLE  OF  CASES. 


Bank  of  Columbia  «.  McGrader  186 

«.  Onkelj         651  i 

■ V.  Paltereoii'B  I 

Admr.  151,  174, 177, 178,  218, 219, ', 
237,  33(i 

Carlisle  v.  Hopkiiia         258 

Cumberlind  v.  VVillia      330  : 

Edwsrd8viilet).8iinpeoD308  i 

IthaCB  e.  Kire  372  ! 

Keotucky  b.  Wister  17G,  1 S I ,  | 

1B»:: 

— : Maiietu  e.Pindalf  203,315, ! . 

.317 
r.  Sunsrd 

Metropolis  v.  Guttach- 

lieck  150,160,175,337 

«.  Jonoe  814, 243, 

246,  24y 

Micbigau  v.  WilliamH     5U1 

505,  504> 
MoDtKomeryn.HarrisoDQIQ 

the  Northern  Liberties 

c.  Creaaon  190,  223,  934, 257 

Miagara  »,  Johnson,        665 

Norlh  Carolina  tr.  Clark     24 

PennajrlvaDia  e.  Reed    214, 

246,  247 

South  Carolina  «.  Gibba  24, 

56 
tp.  Hum- 
phreys 248 

United  States  «.  Dallam  4!>1 

V.  Dana     214, 1 

24r),  240 

tr,    Dan- 

dridee      19,  53,  82,  106, 107, 125, 1 

\ta,  15S,  158, 164,  174,  175, 188, 1 

S13,  321,  232,  223,  224,  337,  234, ' 

239 

V.  Davia     24?  i 

V.  DeveauB  3 1 B, 

321,  344 

•.Norwood218 

— '- e.  Primroae  204 


BankorWalertoivDii. 

51 

Washtenaw    v.    Mont- 
gomery 99 

Bank  v.  Whitehead  247 

Baptist  Church  f.  Mulford    158,175, 

177,219,327,510 

tr.  Wilherell       .  121 

Baptist    Association    tr.    Han's 
Ejter'a.  7,  112,  119,  120,  121 

lis 

ISO 

Barker  Ex  parte,  rel.  Merchants 
Ins.  Co.  77,392 

*.  Mechanics  Fire  Ins. 

Co.  198, 237 

Barrington   ct   al-    *.   Bank    of 
WaehinKton      222,  227,  258, 359, 
522 
Barter  p.  Commonwealth       303,  305 
Bartlelte.  King  116 

Baseett  tr.  MarahaU  234 

Bates  &  Ilewca  v.  Bank  of  Al- 
abama 175 
Hates  tr.  New  York  Ins.  Co.  328, 438 
Beach  r.  Fukon.Bank             197,  350 
Bear  Camp.  River  Co.  e.  Wood- 
man,                          507,  508,  6G5 
BeastoD  v.  Fanners  Bank  of  Del- 
aware                                      204 
Beatty  tr.  Marine  Idb,  Co.      213, 231 

0.  Lessee  of  Knowler    66,67 

&  Ritchie ir.KurUetaL  IIS, 


p.  Plan 

24,  56,  245 


-  UtJCR  t>.  Bmalley     295,  296, 
398,445,501,504,514,532 

tr,  Smedea        67,  209 

-  Vincennos  e.  Suie         609 


States  186 

Bellows  r.  Hallowell  and  Augus- 
ta Bank  139,  667, 669 
Bell  e.  Bank  of  NashTille  46 
Bend  V,  Susquebaunah  Bridge  &- 

Banking  Cot  .68,419 

Benson  Ex  parte  581 

Berks  Sl  Dauphin  Turnp.  Road 
V.  Myers       GO,  155,  158, 169, 170, 
232,  237, 407, 510,  S13 
Bethany  v.  Bperry  392 

Belts «.  Menard  '  67 

Bigelow  V.  Bridge  363 

V.  Cong.  Society  478 

Bill  o.  Fourth  Great  Western 

Tump.  Co.  501,  505 

Binney  v.  Plumler  254 

Binney's  Case     87,  99. 125, 126,  537 
Black  and  White  Smith'*  Socie- 
ty V.  Vu  Dyke  391 


■   D.qit.zeaOvGoOt^lc 


TABLE   OF  CASES. 


Blair  ti.  Worley  40, 3 

Blt^e  P.  Hinhle  86, 6 

Blanchitrt) «.  Whiting  1 

Blooilgood  ».  0?eraeei8  of  Ja- 
maica 518 
Blaebill  Academj  e.  Witban  194 
Blunt  o.  Greenwood  581,  584 
Bogan  V.  Perry  458 
Bond  V.  Appleton  48<J 
Bonafee  v.  Fowler  S43 
an  &  AmboT 

34 

Bordentown  Tnrnp.  Co. «.  Imlay  413 
Bofllon  Uanuf.  Co.  «.  Newton  371 
BoMoD  Glua  Manufactory  e. 
Langdon  and  Truitoe  R49,  CS3, 
-  658,  <>59,  604 
Boatwick  Ex  puts  581 

Boti  t>.  Perley  145,  147 

Boutelle  v.  Cowdiu  J90 

■  Bawn  V.  Bean  139 

Bowen  «.  Mnris  510 

Boyce  «.  Russell  577 

Bracken  t^  Wm.  St  Hary'a  Col- 
lege 541 
Brainey  s.  Baldwin  306 
Breckhill  B.  Turnpike  Co.  173,  325 
Brewer  e.  Gloceater  470,  40!) 
Briggs  «.  Pennioisn  404 
BrinherhofT  v.  Brown  658 
Britain  p.  Newman  514 
Brockway  «.  Allen  335, 337 
Browers  v.  From  115 
Brown  s-  County  of  Somenet     339 

B.  Minia  909 

V.  Penobecot  Bonk     175,  375 

r.  Porter  128 

Brumley  o.  Wettchester  Mnnu- 

facturiniT  Society  533,  5-'KI 

Bmyn  v.  Receiver,  &.c.  356 

Buffulo  o.  Webatcr  377 

Bulkley  v.  Ibe  Derby  Fishing;  Co.  175, 
180,  347 
Bullard  r.  Nantucket  Bank  515 

Buncombe  Turnp.  Co.  v.  He- 
Carson  175, 310,  230, 508, 534, 6r>4 
Bttrdick  v.  CiiampUin  Glass  Co.  178, 
330 
Barnhara  «.  Frea.  St  Tr.,  &c.  504 
Burr's  Exer'a.  e.  Smith  ot  al.  130 
Buahell  v.  Commonwealth  Ina. 

Co.  39,  333, 336, 337 

Buah  ».  Wiiitiwy  139 

Buah  «.  Seabury  377 

Bosfey  v.  Gilmorq  30O 


Callahan  v-  Hallowell  534 

Cameron  v.  McRoheila  343 

Campbell  v.  Poulteney  393 

Canal  Co.  v.  Sansom  3SS 

V.  Rail  Road  Co.  113,  508, 

653,  654,  656.  658,  661,  664,  666 
Carmichael  r.  Trustees,  &.e.  334 

Carpentier  tt.  Delaware  Ins.  Co.  339 
Carry  v.  Bank  of  Mobile  319 

Caatlcman  v.  Holmes  491 

Central    Manufacturing    Co.   v. 

Hartshorn  501 
Tufnp,  Corp.  »,  Valen- 
tine 89,  43S 
Chamberlein  v.  Buseer  139, 146 
Chandler  v.  Monnuinih  Bank  3SS 
Charles  River  Bridge  v.  Warren 

Brides  S3,  106,  507,  f»[ 

Chose  «.  Blackatone  Canal  Co.  581 
Charitable  Ass.  in  Middle  Gran- 
ville .«.  Baldwin  171,  335,  333 
Chester  Glass  Ca  o.  Dewey  30-^,  41 1, 
437,611,664 
Cheslaut  Hill,  &c.  Turnp.  Co.  d. 
Rutter  173, 177,  313,  337, 398, 
3:(l 

Chenango  Bank  v.  Noyea  505 

Chewe.  Keeketal  160 

Christian  Society  in  Plymouth 

«.  Mocomber  503,  503 
Child  V.  Coffin  480,  494 
Woolen  St  Cotton  Hanu. 
t>.  Morae  &  Bennett  196,371 
Cincinnati  v.  While  130 
City  Bank  of  Baltimore  v.  Bate- 
man                                       530 
of  New  York  ».  Bar- 
nard &  Marcy                       199 

B.  Cutter  186 

Clark  IT.  Corporation  of  Wash* 
inr^n  339 

tr,  Pinney  440 

p.    Woolen    Mannfactory 

Co.  of  Benton    155,  158,   l.W, 
330,233,837,338 
Coates  •■  Mayor  Sic  of  jtew 

York  194, 374 

Coburn  v.  Ellenwood     137,  138,  141, 

143,  144 

Codman  et  al.  p.  Winslow    134, 135, 

138,143 

Coffin  V.  Collins  53,  534 

-  lai 


Coggeshal  n.  Pelton 
Colby  V.  " 


t.  Rusael 


430 


D.qit.zeaOvGoOt^lc 


TABLE    OF   CASES. 


Colombia  Corporation  ■.  Hani- 

HQ  303 

Columbian  Ins,  Ca  v.  Wbe«l- 

Wright  557 

—    -  Minu.  Co. «.  Vander- 

pool  372 

Commercial   &  R.  R.  Bank  of 
Vicksburgh  ».  Slocomb,  etal. 

98,304 
CommiMionera  n.  Bank  of  BuffoJo  21 1 
Commercial  Bank  a.  Cunmngbam  348 

V.  French         171 

— — of  Albany  », 

Canal  Commiuionera  568, 590, 602 
Commonwealth  «.  Arrison  et  al. 

608,  615,  616 

' •.  Athearn    573,  "' 

B.BIuehiIITurDp. 


Comraonwealtb  •.  Sparks  € 

V.  Springer  6 

V.    St.    P^rick 


Bene?oleBt  SocJetj  391, 349, 3S 
353,354,51 

V.    The    Union 

Ins-Co.  ofNewburfport   606,61 
617,644,  661,61 
—  •-  Waterford  & 


New  Haven  Turp.  Road   574,  ( 

».  Woelper    71, 

80,  83,  390,391,  407,608,  617,6 


.  Worceater     377, 


Corporation 


470 

-  V.  Brown  008 

-  t>-  Cain  et  al.    365, 

304,617 

-  V.  Clark  557 
~v.  ComtnlBeioners 


Concord  v.  Mclntire  5 

.  Congregational  Society  tr.  Perry  5 
Cooper  «.  piamal  Swamp  Co.  5 
Copp  tt.  Lamb  1 

Corporation  of  Colombia  v.  Har- 


ir.  County  Com- 


V.  Dearborn  616 

V.  Douglass  631 

V.  Fowler  607,  611, 

619,634 

Farmers    & 


Mechanics  Bank 

V.  Gay  308 

e-Giil  287,268,646 

V.  Green  395 

V.  Guardians  of 

the  Poor  352,  5S)4,  597 


-n-Hufi     . 

-  V.  Jarrett  et  al. 

-v.  Judges  of  Com 


-  P.  Lamkin  257 

-  V.  Murray    617,  618, 


BeneScial  Institution  3.>5, 430, 566, 
596 

«.  Pennsylvania 

Benevolent  Institution  340 

o-  Philanthropic 

Society  354, 568 

V,  Rossiter  et  al 

155..  S53,  577,  578 
■  -    V.  SoKad  642 


-  V.  Paulding 


Cotter  V.  Doty 
Cram  v.  Bangor  House  231,  S 

Cresson  v.  Stout  4 

Culpepper  AgricuHural  li  Hano. 

Society  v.  Digges  1 

Currie's  Admrs.  s.  Mutual  Insur- 
ance Co. 


D. 

Day  V.  Stetson  6i 

Dscy  D.  Chemical  Bank  ]i 

Dans  V.  SL  Andrews  Church  167,  2 
Dsnforth  V.  President  &c.  of  9. 

&  D.  Turnp,  Road  327, 3! 

Dnrtmouth    College    e.    Wood- 
ward 8,8,9,35,29,52,53,68,8 
105, 126,  195,  273,  350,  378,  5-^ 
539,  540,541,  649,650,  651,6! 
658,61 
Darwetls.  Dickens  Lessee    158,11 
Dashiell  «.  Attorney  General         1 
Davidson  V.  Borough  of  Bridge- 
port 222,2! 
Davis  V.  Mason  II 

V.    Proprietors   of   Essex 

Merrimack  Bridge  41 

Dawes  v.  North  River  Ins.  Co.  II 
Dawson's  Lessee  «.  Godfrey  99,  6J 
Deckers.  Freeman  141,  151,  11 
Dedham  Bonk  v.  Chickering  106, 1^ 
229,  259,  26),  2l 


D.qit.zeaOvGoOt^lc 


TABLE    OF    CASES. 


Delaware  and  Schajlkill  Cansl 

Navi^tioD  V.  S&nsom  '     434,  438 

Deniif'  v.  Hamitton  459,  4<i3 

Delacy  v.  NeuM  Nav.  Co.  349,  354, 

563 

DeoloD  K  Jackson  SO 

V.  Lif  in^oD  460 

Den  «.  Van  Hiutea  506 

s.  Vreelindt  159 

Desdoity  Ex  parte  97,  614 

De  Zens'  ^   ScheriQeihorn  v. 
"    ■  151 


tion  333 

Doe  r.  Lawrence  134 

Doriety  n.  Per^  517 

Dorr  V.  Union  Ins.  Co.  175 

Downer  ii.;BBnk  of  Zane^ille  396,397 
Dubois  e.  Delaware  Sl  Hudson 

Canal  Co.  S37 

Dnnbam  v.  TraEteea  of  Roch- 

esler  277, 308 

Dunn  V.  Rector  of  SL  Andrew's 

Chorch  174,177,281,327 

Dutch  Churcli  e.  MoU  131 

Dutcbeas  Maau.  Co.  «.  Davis    410, 

501,504,506,507 


Eastman  V.  Cooa  Bank  V. 

Ebaugh  V.  Herdel  3' 

Edwards  v.  Parraei's  Piro  Ins-Co.  1 
Ellis  V.  The  Proprietora  of  Essex 
Merrimack  Bridge  4.' 

1).  Harshall  i 

EUnall  e.  Shaw  li 

Emerson  et  al.   v.    Providence 
HatManu.Ca.  211,3: 

».  Wiley 

EoEeld  Toll  Bridge  Co.  v.  Con- 
necticut Riter  Co.    051,652,65 
058,663,61 
Episcopal  Charitable  Society  «. 

Episcopal  Church  63, 178, 179,  3! 
Ernst  «.  Bartle  51 

Essex  Turn  p.  Corporation  v.  Col- 

tins  165,  167,  319,  339,  346,  4'. 
Everett  et  aL  v.  United  Sutes  244,  il 
Esetec  Bank  «.  Rogers  339, 263, 3e 


Fairfield  Turnp.  Ca  t.  Thorp  83, 349, 


Falls  v.  Belknap 

Farmers  Bank  of  Delaware  t 

Beaston  19£ 

Farmers  &  Mechanics  Bank  i 

Smith 


Rayner  508 

Farmington  Academy  v.  Allen     414 

•.  Flint    413, 

414 

Famam  t>.  Blackstone  Canal  Co.  64, 

67,99,309 

Farrar  *.  Eastman  146, 160 

o.  Parley  145,  146 

Farrington  •-  Sinclair  459 

Ferre  v.  Doty  140 

Field  V.  Field  396,  397 

Fire  Department  v.  Kip  S3,  506 

First   Parish'  in   Shrewsbury  e. 

Smith  141 

Flanders  v.  Etna  Ins.  Co.  346 

Fleckner  e.  United  SUtea  Bank  167, 

174,  195,  2ie,  233,  342,  34a  244, 


Fletcher  v.  Aubaro  Rail  Road 
Co. 


246 
d 
330 


Peck 

Flower  tr.  Allen  499 

Folger  e.  Chase  138, 139 

».  Mitchell  138,139 

Ford  «.  Tboreton  )62 

Foreman  t>.  Murphy  561 

Foster  et  al.  «.  Essex  Bank  176, 179, 

180,  181,184,344,350 

V.  Shaw  150 

Fowie  t>.  Common  Council   of 

Alexandria  333 

Frankfort  Bank  tr.  Anderson  174 

Franklin  Glass  Company  v.  Al- 
exander mo,  434 
Franklin    Glass    Company    t). 
White  4!jl 

Ine.  Co.  e  Jenkins  251 

Freeholders  t>.  Barber  277 

Freligh  ».  Plait  126 

Fryeburgh  v.  Frye  222 

Fuller  V.  Plainfield    Academic 
School  350, 352, 354, 356,  .%3, 540, 
542,  544,  568 
FulloQ  Bank  «.  Benedict  247 

York   & 


SharonCanal  Company    183,341, 
247,  348,  249,  523,  533 


GoiDes  tr.  Tombeckbe  Bank         219 


D.qit.zeaOvGoOt^lc 


XXX 


TABLE    OC   CASES. 


GallBtin  tr.  Bradford  186,  989 1 

Gallego  V.  Attornej  General        115  ! 
Gardiner  v.  Cotton  and  Wooler 

Factory 
Garriaon  p.  Combs  167, 219 

GirvjF  «.  ColcDck  165, 175 

Gaaa  B.  Wiihile  I    ' 

Gibbs  V.  ComniiMioaera  of  Hamp- 

dec  S81 

Gilbert  (In  the  matter  of] 

et  al.  V.  Nantucket  Bank  514 

o.  MancheMer  Iron  Mar- 

ufactorinp  Co.  S!I5,  438 

Gilmore  v.  Pope  254, 327,  423 

Gloucester  Bank  v.  Salem  Bank   176 
Going  t>.  Emery  1)5,121 

GoodToev.  Ciiy  of  CinciDnati       350 
Gordon  V.  Preaton  126,  159,  1(S( 

Goehen  Turnp.  Co.  n.  Hurtin       410, 
411,428 
Gospel  Society  «.  Wheeler  312,332 
Cozier  V.  Corporation  of  George- 

lown  67,  1!M,  274 

Grant  V.  Fancher  17 

V.  Franklin  Ins.  Co.  445 

V.  Meohanica  Bank  of  Phil- 
adelphia 296,  297,  445,  463 
Gray  V.  Portland  Bank     69,  68, 175, 
338,  331, 430,  431,  432, 433,  434, 
440 
Grays  v.  Lynchburg  and  Salem 

Tump.  Co.  408,  42!),  501,  506 

Green  *.  African  Metliodiat  Epis- 
copal Society  354,  5<i8,  595 

V.  Biddle  651 

V.  Cady  225,  233 

~  p.  Merchants  Ina.  Co.         248  i 

».  Miller  399  I 

Greene  v.  Dennis  45,  103,  119 

Greenfield  et  al.  v,  Yeatca  et  al.    257 
Griffin  V.  Graham  114,  121 

Griffith  V.  Cochran  676,  581 

Guaga  Iron  Co.  v.  Dawson  208 


H. 

Hackley  v.  Patrick  521 

Hadley  v.  H^ktns.  Academy  121 
Hageratown  Tump.  Co.  t>.  Creefrer  45, 
170,412,506,513 
Haight  V.  Proprietors  of  Morris 

Aqueduct  434, 533 

o.  Turner  558, 630 

Hall  Ti.  Supervisors  of  Oneida  576, 581 
Hallowell  and  Augusta  Bank  «. 

HamliQ  «t  al.  343 


Kamtranck  v.  Bank  of  Ediraids- 

ville  506,  507,  508,  6f?l 

Handy  v.  Dohhin  458,  459 

Hargrave  Si  Jones  v.  Bank  of  Il- 
linois 501,  507 
Hartford  Bank  «.  Barry         244,  317 

V.  Hart  168,  939,  249, 

516,  531 

».  Stedman  188 

Hartford,  &c.  R.R.  Co.  v.  Small  427 
V,  Boor- 
man  427 
Haitford  Fire  Ins.  Co.  v.  Hart- 
ford                              63,  64, 373 
Hart  s.  Mayor,  &c  Albany  303,  305 

c-Gage  135 

Hartridge  v.  Rockwell   '  314 

Hastings  e.  Bluehill  Turnp.  Ca  224, 
394 
Hatch,  Lesaeo  ofv.  Barr       151, 160 
Hawkins  v.  Dutchess  &,  Orange 

Steamboat  Co.  350 

Hawks  T.  Inhabitants  of  Eenne- 

beck  499 
Hayward  v.  Pilgrim  Society  239,340, 
247,  249 
Hayden  v.  Stoucrhton  108 
etal. ».  Middloaex  Turn- 
pike Corp.  167, 168, 175,  178,  319, 
240,  247,  336 

tt.  Noyes  278 

Hays  et  aj.  v.  State  Bank  180 

Haxtun  v.  Bishop  614 

Heacock  ti.  Sherman  491 

Head  &.  Amory  v.  Providence 

Ins  Co.  189,230,403 

Herkimer  Manuf  &,  Hydraulic 

Co.  «.  Small  298,  303,  427 

Hess  «.  Werta  36 

H  ighland  Turnp.  Co.  ■■  McEean  506, 


Hills  v.  Bannister 

237 

Hodsonv 

Copeland 

552,654,656, 
661 
ofAlex- 

Holbrook 

».  Union  Bank 

andria 

97 

Holcomb 

V.  Illinois,  &. 

c  Canal 

Co. 

316 

Holmes  e 

al.  o.  Dana 

191 

Ex  parte 

347,614 

Nuncaster 

458,459 

Hooker  t> 

Utica  Turnn 

Co.         128 

Hopelna-Co-e.  Boardn 

an   318,343 

lopkins 

.  McLaffey 

236 

D.qil.zMBlG001^le 


TABLB  OF  CASES. 


HouMtoQic  and  Lee  Banks  t>. 

ManiD  249 

Howard  e.  Gnge  364,  570, 598 

D.  Savannah  379 

Howe  (Id  the  matter  of]         104,  1)1 

s.  Starkweather  43S,  459,  460 

Hughea  v.  Bank  of  Somerset       174. 

506,507,508 

HnntariUe  Bank  «.  Hill  361 


Inelia  V.  Tmatees  of  Sailors 
Snuf  Harbor       112,  120,  121,  122 

iDgraham  r.  Maine  Bank  260 

InbabitantB  of  Brewer  e.  Inhabi- 
tants of  New  Gloucester  375 

Fourth    School 

Dirtriot  v  Wood  17, 175 


Colftz 


■  Hampehire  B.  In- 


170 
-Milforde.  Godfrey 
-  Rehoboth  V.  Hunt  143 
~  Springfield  cUil- 

136,  138, 143 
~  Saddle  River  v. 

177 


Creek  v.  String 


-  Upper  Allowaya 


170,  512 


—  ■  Worcester    v. 

Green  144, 145 

Inman  v.  Jackion  143, 146, 160 

Inatone  «.  Bridge  Co.  411,  426 


Irish  «■  Webster  et 

Irvine  for  the  use,  &c.  «.  Lowiy 


354 


J. 

Jackson  «.  Bank  of  Marietta 

p.  Brown  1 

V.  Campbell  1 

ex    dem.    Donallf   ti. 

Walah  5 


ex  dem.    Tmeteea    i 

Newborgh  •.  Nestles 


Jacfcaon  «.  Hammond  1 13 

e.  Hanwell  17, 18,  105 

1>.  Pljmbe  501 

B.  Pratt  159 

: tr.  Waish  ■  159,337 

Jacobson  «.  Fountain  516 

Jenkins  v.  Waldron  339 

Jenninga  Ex  parte  573, 583, 601   ' 

Johnson  «.  Comoion wealth  380 

Ex  parte  581 

Johns  B.  Fanuen  &  Hechanice 

Bank  .   506,508,651,664 

Jones  V.  Falea  IBS 


Kennedy  «.  Baltimore  In&  Co.  167, 
176,  319 

V.  Strong  503 

B.  Whitwell  440 

Keyaer  et  al.  e.  Staniifer  et  al.  138 
King's  Chapel  v.  Pelham  107 

Kinzie  v.  Chicago  151 

Kip  [In  the  matter  of)  516,  520 

Kirkpatrick  b.  Lebigb  Coal  and 

Navigation  Co.  343, 344,  345 

Kiahacoquillaa  Si.  Centre  Turnp. 

Road  Co.  B.  McCo&aby  418,507, 
611,664,666 
Kneaaa  v.  Schuylkill  Bank  2S0 

Kom  V.  Mutual  Ins.  Society  67,  194 
Kortright  v.  Buffalo  Com.  Bank  438 
Kupfer  et  al.  b.  South  Pariah  in 

Augusta  231 


La  Farga  Ex  parte  558 

Lamb  B.  Durant  438 

Lathrop  e.  Com.  Bank  of  Scioto  67, 
91,  99,  308,  319,  226 
Lawrence  e-  Greenwich  Fire  In- 

aurance  Company  614 

8-  Stonington  Bank       187 

B.  Tucker  247 

Lane  v.  Bennett  i  193 

Leazure  v.  Hillegas  93,  94, 159 

Lee  B.  Plemings&u(gb,  174, 175, 339, 
246 
Leffingwell  et  al  «.  Elliott  IDS 

Legrand    b.   Hampden    Sydney 

College  153,167,  174,319,513 
Lehigh   Bridge  Co.  b.  Lehigh 

Coal  Co.  86,  507,  655,  661 

Lennox  et  al.  b.  Roberts  |36 


D.qit.zeaOvGoOt^lc 


XZXIl 


TABLE   OF   CASES. 


Ij&vj  e.  Baok  of  Uoitetl  SUtea     345 
Lexin^oD  HsDuficturiog  Cam- 

paDyp.  Dorr  63,333 

•-  McConnell       509. 512 1 

V.  Hcduillao's  heirs  17, 19] 

Iiife  ind  Firo  InaunDce  Co.  v. 

Hecbinica  Fire  laaonnce  Co.   96, 
340,343 
Uncoln  aod  Keanabeck  Bank  •. 

Richardaon     53,  58,  343,  343,  668 
and  Kennebeck  Bank  v. 

Paige    .  185 

■  '    ■         snd  Kennebeck  Bank  t. 

Hammatt  185 

LitchBeld  Iron  Co.  v.  Bennett       333 
Little  ti.  O'Brien  194,  533 

Lockport  V.  Weed  131 

Logwood  et  aL  «■  Plantera  Stc 

Bank  ,  319 

Lombard  Bank  v.  Thorp  317 

Long  t>.  CoburD  235 

Long  Island  R.R.  Co.  (Matter  of)  70, 
72,298,303,391 
Lord  V.  Bigeloi*  503 

Lowell  (city  of]  v.  Motae  171 

Luncin  p.  Haekell  516 

Lumbard  v.  Aldrich  98,  99, 310 

Lyman  v.  White  River  Bridge 

Co.  250 
Ljncb  V.  Mechanics  Bank 
e.  Poallethwmite 

Lyon  V.  Jerome 


Uagill  V.  Eauffmsn  134, 165, 178, 517 
Maine  Stage  Co.  n.  Longlej  175 
Marlborough  Manufacturing  Co, 

t>.  Smith  313, 394,  447 

Manhattan   Company  e.  Lydig 

183,  185,  250,  535 
Mann  e.  Chandler  335,  338,  470 

Mann  e.  Eckfonl's  Ex'ora.  94,  m 
Mucy  V.  Clark      470,  489, 493,  494, 

Harlatt  t.  Steam  Cotton  Press 

Co.  350 

Marine  Bank  «.  Bydys  438 

of    Baltimore    e. 

Biays  466 

Insurance  Co.  v,  Y^oung    335 

Martin  v.  Walton  348 

V.  Mayor  Stc  Brooklyn     331 

— •■ —  V.  Branch  Bank  337 
Mayor  e.  Barker  236 
&&BiJt)mora  68 


115, 121 


Mayor  &c.  e.  McKee 

&c  of  Philadelphie 

Elliot 

&.C.  B.  Wright 

Mayo  V.  Murchie  140 

McAutey  e.  Wilson  114 

McBean  n.  Irrin's,  Ei'ora.  174 

McCbU  e.  Bytam  Manufacturing 

Co.  63,  209, 335,  333,  396 

McCartee   «.    Orphan    Asylum 
Society  87,  91,  111,  113, 114,  116, 
121 
McClung  e.  Siiliman  557 

McCulloch  V.  Stale  of  Maryland  46, 
48,385 
McConneil  v.  Trustees  of  Lex- 
ington 120 
Mcdure  et  al.  v.  Bennett             346 
McCready  n.  Guardians,  iic         250 
McColIough  e.  Brooklyn              579 
McDowell  V.  Hank                  182,  397 
McDonnough  r.  Templeman        155, 
237,238 
McGirr  a.  Aaron             103,  115,  123 
McGill  t>.  Bank  of  United  Stales  364 
Mcliitire  v.  Wood                           557 
McKinstet  t>.  Bank  of  Utica  187 
McLaren  v.  Pennington        138, 139, 
651,653,656,658 
McMecken    a.   Mayor    Sic.    of 

Baltimore  319 

McMullen  v.  City  Council      67,  303 
McQ,uin  V.  MIddletown  Manu- 
facturing Company  341 
Mechanics  Bank  «.  Bank  of  Col- 
umbia         174, 169,  232, 236,  239 

V.  Barp        163, 187 

• and  Fanners  Bank  «. 

Smith  163 

Mechanics  Bank  v.  Smith  301 

Mechanics  Bank  of  Alexandria 

v.  Seton  349 

Medway  Cotton  Manufactory  v. 

Adams  ct  al.       170,  504,  513,  514 
MercbanU  Bank  e.  Cook  36,  79,  46t^ 
470,  499,  510 
Methodist  Epis.  Choith  of  Cin- 

cinati  v.  Wood  214,  502 

Methodist  Church  e.  Remington    91 
Middlesex  Turnp.  Corp.  e.  Locke  433 

Tump.  Corp.  v.  Swan  433 

Uusbaodman  v.  Da- 
vis 175, 331 
MIddletown  ■.  McCormick  512 
Hiddletowa  Bank  v.  Russ  50t 
Middletown  Bank  t^  Hagill  463, 490, 


nyGoOt^lc 


TABLE   OP   CASES. 


Jim  Dim  FouodiT  v.  Hotot      JSI, 
159,160 
Ifilli  V.  Buk  of    the  Uniled 

States 
UilUia  V.  Firet  Puiih  in  Milton  1  IS, 
iSl,  1S5 
UinoT  V.  Mecb.  Bank  of  Alex. 

337,  358,  359,  360,  365 

HiDot  V.  Curtis   SO,  60,  &i,  169,  504, 

5]0,  51Q 

Uitchell  «.  Sisrbuck  ]3t),  146 

Uohiwk  &  HndsoD  R.  R.  Ca  ia 

Uie  mutter  of  73,393 

MoIertkWebb  664 

Moore  v.  Moore  114, 131 

MoreUnd&  Williav.Ths  Slate 

B»nk  1^,  345 

Horgan  tt.  Baok  of  North  Amer- 
ica 186,  397 
Uott  p.  Hicka  196, 303,235, 236^  238 
Mower  tt.  Leiceater  4^ 
Uuir  et  al.  v.  Canal  Co.          174, 175 
Mummi  IF.  Potomac  Ca         139.  656 
Mann  v.  CommiasioD  Col  103,303, 34  J 
Mutdock,  Appellant  &c.       300,  &i7, 
538,  539,  541,  543, 547,  548.  549. 
551,553 


Murphy  etal.  (Ex  Hrt«) 

Hycn  V.  Itwm  SI,  470, 497 


Narraganaet  Bank  v.  Atlantic  Silk 
Co.  2a 

Nathan  e.  Commonwealth  of  Vir- 


Nesmith  v,  Waahington  Bank 

New  Bedford  It  Bridgewater 
Tum^  Corp.  ■.  John  Q.  Ad- 
aiiM,Ea().  430 

Newburyport  Bridge  s.  Story       436 

Newell  V  Sibley  459 

New  England  Marine  loa,  Col  r. 
DTVoIf  189,  230, 231 

Naw  Hope  Delaware  Bridge  Co. 
«.  PoDgbkeepaie  Silk  Co.  196,  197, 
318 

New  Orleana  Boilding  Co.  v. 
Lawaon  168, 343 

■  ■■■'  &  CanoltOD  R.  R. 


New   Orlea 

New  Jersey  p.  Wilaon  6S0 

Newton  and  Bridgeport  Turnp. 

Co.  caaa  of.  447,  44S 

New  York  Firemeii  Ina.  Co.  •. 

El;  67,  m,  193, 197,  198,  200, 201, 
208,317 

Sturgea  197^  198 
St  Sharon  Canal  Co, 

«.  Fulton  Bank,  313 

Niagara  loa.  Co.  (in  the  matter 

oi)  614, 660 

Nichols  s.  Thomaa  6,  471 

Nightingale'a  caae  377 

Noleo  «.  Mayor,  &c.,  Franklin  277 
North  Hamptoa  Bank  v.  Allen      195 

V.  Papoon  213 

239,336,343 
North  Hempstead  «.  Hempetead  17, 
87,  138 
North  River  Ina.  Co.  clAwraoce  96, 
197 
Northrop  v.  Newtown  394 

Nortbup  V.  Curtia  et  aL  448 


Oakea  s.  Hill  577,  659 

Onondan  Counhr  Bank  t.  Carr   503 
ODlario  Bank*.  Bnonel  373 

Orange  County  Bank*.  Worden  527 
Orr  V.  Hodgson  100 

Mc  Bride  459 

Orvia  «.  Thouipaon  399 

Oaborn  v.  United  States  Bank  219 
Osgood  V.  Manbattan  Co.  349,  386 
521 
Oswego  Bank  v.Oawego  Village  373 
Overseers  of  Boaton  *.  Ssara  31,  70 
87,106 
North  Whitehall  t>. 


Overseen  of  South  Whitehall  174 
337 
Owings  e.  Speed  230,  506,  534 

Oxford  Turnp.  Co.  e.  Bunnell      394, 
39<I,448 
Oxnard  et  al  v.  Kennebeck  Pro- 
prietors 139 


Palmer  «.  Done;  403 

Panton  Tump.  Co.  v.  Biahop       324 

Pariah  (Fint  in  Sutton)  e.  Cole     60, 

91, 103, 13%  $10 


D.qit.zeaOvGoOt^lc 


TABLE    OF   CASE3. 


PaMmore  v.  Mott  2 

Pawlet,  Town  of  e.  Clark  43,44,6. 
Ptxton  V.  Sweet  S77,  2 

Peirce  V.  Mew  Orleana  Building 

Co. 
Pe&rtoD  ti.  Bank  of  Metropolia      1 
Peirce  v.  Butler  ] 

Pejepecot  Proprietors  V.  Cuahman  2 
PeDdletOD  e.  Bank  of  Kentucky  1^ 
244,260,264,2 
Peoottecot  Boom  Co.  e.  Lamson  SI 


Pennington  v.  Townsend  

People  ex  rel  Tajlor  v.  Tbomp- 

BOQ  615,663 
of  Vermont  e.  Society  for 

propagnting  the  Gospel     J05,  107, 
106,  651,  (164,065,666 

e.  Adams  647 

V.  Bank  of  Niagara  610,  (i38, 

641,643,  661,662,666 

V.  Bttttleii «  aU 

e.  Brewster 

1>.  Briatol  St  fieneseli 

ville  Tump.  EL  i 

».  Clark  636,647 

e.  Collina  — 

■  V.  Commussionen  of  Hud- 
son 

■  -    ■     ».  Corp.  of  New  York      1 

565,  eitj 
■     p.  Delaware  Common 
Pleas 

V.  ETerett  581, 603 

».  Hillsdale  &  Ciiatham 

Tump.  Co.  619,626,630 

-^ u.  Hillsdale  &  Chatham 

Turnp.  R.  640  663 

. V.  Hudson  St  Stnyvosant 

«.  Judges  of  Weatches- 

teT 
^"     V.  Kingston  4t  Middlesex 

Turnp.  Co. 
—    ■     V.  Kingston  &  Hiddleaez 

Turnp.  R.  Co.  663,  664 

— — e.  Kip  et  al.  275, 288, 632, 637 

V.  lioomis  645,  647 

V.  Manhattan  Co.       68,  638, 

641,661,  664,  b<J5 
—  V.  Mayor    &c.  of  New 

York  577,  57fl,  579 

V.  Richardson  607,646 

V.  Runkle  74,  84,  85 

V.  Saratoga  &  Rensselaer        ' 

R.  R.  Co.  638,  640 


People  V.  Seneca  Common  Pleas  582 

V.  Seymour  602 

e.  Shrop  582 

».  Superior  Coort  of  New 

York  581 

0.  Supervisors  of  Albany  578 

«.  Superviaors  of  Colum- 


I.  Supervisors  of  New 

619,6 


583 

372 


ir.  The  BaA  of  Hudson  610, 

611,  641,  643,  661,  662,  6«6 

1.  Thompson  625, 663 

1.  Throop   mSiSS.-;,  572,  601 

o.  Tihleta  887,  288, 617 

— 1>.  Trustees  of  Brooklyn  576, 

577 

r.  Trustees  of  Geneva 

College  64,609,611 

fl.UUcaTns.Ca  67,94,196, 

200, 371,  609,  610,  613,  618,  636, 
637,  643,  644 
V.  Washington  &  War- 
ren Bank  610,641,661,666 
Percy  r.  Millauden  et  al.      210,  252 
Perkins  ti.  Washington  Ins.  Co.   219, 

94 


°n 


-  R.  R.  Ca  tp.  Wilt 

-  Savings  Inat,  [Case 


Phillips  V.  Wickhara     72,  75,  77, 8 
86,  275,  287,  654,  655,  K 
Pike  «.  Dyke  138,143,14 

Piper  n.  Singer  3i 

Pitts  tt.  Temple  K 

Planters  Bank  v.  Lamkin  258, 359,% 
Planters  2i,c.  Bank  e.  Andrews  4,21 
Plymouth  Bank  «.  Bank  of  Nor- 
folk 2S 
Polleys  ff.  Ocean  Ins.  Co.  Q' 
Pomeroy  o.  Mills  U 
PoQtchaitrain  R.  R.  Co.  v.  Pauld- 
ing 2^  254,  X 
Pope  D.  Brandon  li 

o.  StBwart  li 

Porter  v.  Neckervis  5] 

PorUand  Bank  v-  Apthorpe  31 

V.  Siorer  1! 

PortamouUi  Livery  Ca  v.  Watson  2( 
3l 
Potter  e.  Chapin  l! 

Poultney  p.  Welle  i; 

Powell  t.  Brown  14!^  1^ 


D.qit.zeaOvGoOt^lc 


TABLE   OF    CASES. 


IMV 


Powell*.  TnrateeaofNewbargh  177 
Pntt  V.  Bacon  490 

Piayv.  Pierce  155 

Pretbfleriia  Chorch  •.  City  of 

New  York  194,  874 
Congregation  ». 

Quackenbueh  420 

Prieur  it  Labatat  v.  PresdL,  Sits. 

Com.  Bank  563 

Prince  V.  Com.  Bank  of  Columbus  503 
Proprietora  of  Cansl  Bridge  e. 

Gordon  58,  168,  I6»,  177, 179 
'        MoDuinoi  Great 

Beach  e.  Rogert  107, 134, 188, 
50-2,503 


Providence  Bank  «.  Billioga 


1,379 


Qniner  v.  MarbJebead  Social  Ins. 

Co.  39^436,447 

Qnin  V.  Harford  3XF 


Rabassa  «.  Orleans  Navigaiion 


Co. 


SIO 


kborge, 

IDdJis 


g  e.  Bank  of  Colombia 
Ml «.  Van  Vechten       151,  177, 
178,  219,  337,  238,  iiJ7 
Rand  V.  Proprictois  of  Locks  on 

Oonneclictit  River  S09 

Rathbone  ».  Tioga  Nav.  Co.  88,  HO 

Reea  v.  Conocheaque  Bank  501,  504 

Rsboboth,  Second  Precinct  in  v. 

Catb.  Cong.  Church  St  Society 

in  Reboboth  125 


CarpenUt 

125 

Rebbbotb 

■kHont 

143,145 

Religious  Society  o.  Stone 

413 

Rennerti 

Respubllc 

a  ».  ClarkBOQ 

581 

V.  Griffiths 

607.606 

581 

V.  Prior 
ir.Wray 

632 

608 

Reveres.  Bostoo  Copper  Ca  356, 381, 
658 
Reynold's,  (Widow  Si,e.)v.  Com. 

Stark  County  87,  I2G 

Rice  v.CoiuiniafiooerBofHiddle- 

MX  561 

V.  Osgood  115,121 

Riddle  V.  Commonweoltb  379 
P.  CounQf  of  Bedford       926 


Riddle  V.  Proprietors  of  Locks 

&c.  on  Merrimack  River       6,  53^ 

350,  329,  499,  656 

Ridgway  t.  Farmer's   Bunk   of 

Bucks  County    314,  233. 343, 243, 

344,  346 

Ripley  v.  Samson  489 

Robinson  t>.  Smith  251,  252 

Rogers  et  a),  r.  Huntington  Bank  396, 

44J,  463 

(Ex  parte)  226, 401,  404,  405, 

575,581,601 

1.  Goodwin  143 

V.  Jones  378, 379, 30 1 

Roman  t>.  Fay  493 

Root  (Ex  parte)  -  583 

Rose  V.  Turnp.  Co.  86,  655 

Ruby  cAbyBsiniBD  Society  168,1/7, 
349 
Runyan  t>.  Coster  64,  204 


220 

Iron  Foundry  Ca  «.  Dan- 

vere  370,373 
Milldam  Corp.  «r.  Ropes  88, 91. 

Sanderson  e.  White      115, 131, 123, 
539,540,541,553,554 
Sanger  V.  Inhabitaota  of  "Third 
Parieb  in  Roxbury  175 

).  Essex  Mar.  Railway 


"S" 


FtaokliQ  Ins.  Co.  69, 396; 

338,435,438,439 

Savage  Manuf.  Co.  v.  Armstrong  330 

Savings  Bank  v.  Davis  et  aL  151, 167, 

219,  393 

School  Commissioners  v.  Pean       19 

District  ».  Blaisdell  503 

Scots  Charitable  Society  e.  Shaw  191 
ScoU  V.  Depeyster  253, 253 

v.  Eagle  Fire  Tns.  C.  313 

B.  Warren  334 

Searsburgh  I'urnp.  Co.  c  Cutler  505, 
506,  507,  508 
Sewall  «.  Loncosler  Bank    296,  397, 
444,  463 
Shapley  v.  Pilabury  115,  143 

Sharon  Canal  Co.  r.  Fulton  Bank  203 
Shelton  V.  Darling  335 


D.qit.zeaOvGoOt^lc' 


TABLE  OF  CASES. 


Bbennin  v.  Proprietors  of  Con- 
necticut River  Bridge  515 
Ehiple;  et  al.  V.  MechaaicB  Bank  328, 
577 
SboLwplI  «.  McKown              175,  235 
SilTerUke  Bnnk  t>.  North  86,  93,  yi, 
95,  tl8,  lifG,  909,  317,  664 
Skinner  v.  While  338 
Slee«.Btoom  86,380,486,487,654, 
656,  660,664,665 
Stoitb  etal.  «.  Cong-  Meeting 
HoUM  in  Lowell               176,  SK 

V.  City  or  CiDcinnati  950 

.  «.  Jackson  557 

e.Ladtow  SQI 

1.  Meacbani  139 

V.  Natchez  Steamboat  Co.    86, 

2a0,65(i 

D.  Smilh  ri8,  651; 

e.  Whiting  166 

Snow  e.  DillinjcliaiT)  380 

Society  Tor  Prop,  the  Gospel  v. 
Young  61,502,505 

'  tr. 

Pawlet  87 

—— the  Prop,  of  the  Gos- 
pel V.  New  Haven      99,  100,  350, 
1151,665 
SocietT  &C.  v.  Morris  Cannl  ii, 

Baoliinjr  Co.       612,  651,  661,  664 
Soper  «.  Harvard  CoUego  301 

Southowjd  «.  Rum  483 

Bpear  v.  Crawford  391 

».  Grant  473,495 

r.  Ladd  313,243 

Spencer  t.  Campion  B6,e.'iB 

• V.  Blaiadell  459 

BprioKfield  «.  CommisaioDen  of 

Hampden  591, 603 

fitaflbrd  *.  Corp.  of  Albany  337 

Stanley  v.  Hotel  Corpt  16G,  167 

Slate  Bank  at  Ellxabetb  «.  Chet- 

wood  334,  358,  363,  364,  365 

of  Indiana  t.  State     138, 

139, 239, 643,  644,  645, 6G1, 662, 
667 
-  erf*  North  Carolina  e. 


Clark 

—— e.  Armstrong       181,  182 

v.  Kttin         181,235,245 

V.  Locke  &.  Trotter    18J, 

345,  356,  359,  365 

e.  Planters  Bank  34 

-—  ^f  Louiaiana  e.  Bank  of 

Loaiaiana  913 

«.  AaUev     606, 608,  618,  636, 

637,63^643,644 


State  V.  Bank  of  Maiyland  136,137, 
658 

».  Berry  384 

•.  Buchanan         617,626,  643 

«.  Carr  505,  508 

V.  City  Council  of  Charlea- 

ton  607 

r.  CoDimitteea  of  Cheater 

&  Evesham  586 

e.  EssaxBank  611,661 

«r.  Poeter  607, 637,  643 

o.  Gospel  Society  508 

V.  Giiecom  S6!f 

».  Holliday  477 

V.  Mayor  Sicot  Savannah  61 1, 

604 

•,  Mayor  &.C.  67 

V.  Royalaton  Sl  Woodstock 

Turnp.  Co.  663 

V.  Tudor  76,  77, 275,  287,  34», 

393,  61%  €37, 643 
Stebbings  e.  Jennings  87 

Stedman  «.  Putney  134 

Sterlings.  Marietta  &.  Suaque- 

hannih  Trading  Cn.  -jaU,  249 

Stetson  V,  Kemplon  el  aL     3S0, 381, 

301 

Stevens  v.  Dimond  303,  308 

Stewart  V.  Foster  80 

e.  Huntington  Bank  239, 249 

V.  Ina.  Co.  316 

r.  Stehbiua  67 

Slilea  r.  Curtis  138,  140 

Stinchfield  r.  Little  151 

Sl  Luke's  Charch  v.  Matthews     71, 
334,  256,  388 
SL  Mary's,  Cbnrch  Case  of  35, 49, 59, 
1S3, 15^  397,  400, 404, 406,  407, 
573,580 
Stockbrid(ro».WestStockbridge    45 
Stoddert  v.  Vestry  of  Port  To- 
bacco Parish       153, 16tL  167,  913 
Stokes  t>.  New  York  977 

Stone  «.  Bank  187 

•.  Griffin  121 

Stoughton  V.  Bates  144 

Stowe  V.  Wyse  341, 346, 393 

Strawbridge  v.  Curtis  343 

Strong,  Petitioner,  &c.  559,  571 

Sturges  V.  Crownimhield  651 

SluyveaantnMayor  &.C.  of  New 

york  974,  299, 308,  536 

Sullivan  t,  Maes.  Mutual  Fire  Ins. 


D.qit.zeaOvGoOt^lc 


TABLE   OF   CASKS. 


XXZVll 


Tafl «.  Brewster  et  iL  SS8 

Tonej'a  Ez'ib.  v.  Latane  1 15 

Tir  River  Nav.  Co.  v.  Neal   45,  438, 
506,507,508,663 
TauntoD  &  S.  BiMtoQ  Tarnp.  Co. 

tt.  Whiting  354,  420, 4S3 

Taylor  v.  Bank  of  Alezaodria      304 

tt.  Bank  of  lllinoia  501 

tr.  Bank  of  KanUickj         'i&i 

V.  Griawold  77, 370, 37S,  286, 

387,  310 

*.  Miami  Exporting  Co.    214 

Temtt  et  al.v.  Taylor  21, 37,  44, 99, 
650,  651,  660,  664 
Tbamea  v.  Viiitora  Sic  511 

Tbayer  «.  Boilon  246,  350,  351 

■  '  V.  Uiddleeez  Mutual  loa. 

Ca  330 

Theological  Semiaarj  of  Auborn 

«.  Cbilda  114 

Thompoon  p.  People  ex  rol  Tay- 
lor 615,  640 

«.YoDDKeta].    339, 2«1, 

364 


1  Truateea  of  Veroon  Society  9. 
Hills  81,  64,  86,  334,  413,  414,  415 
501,507,611,664 

tc.  B.  Winston  25 

Slcv.  Eagle  Bank        410 

Turner  v.  Fendhall  453 

Turnpike  Co.  e.  Wallace  34 

Underhill  etal.  «.Qibaooetal.   339, 
346 
Udmo  Bank  *.  Knapp    185, 535,  536 

—  of  Georgetown    v. 

Uird  395,396,441 

V.  Lowe  535 

of    Maryland     «. 

Ridgely    106,  153,  164,  167,  175, 

176,  187,  319,  223,  337, 228,  aatS 

363, 364, 366,  368,  370,  310, 518 

'" ».  McDonongh  et  al.  J89, 


Thotndike  V.  Barrett     136,138,142, 
143,  144,  153 

w,  Richards  136,137,138,, 

143, 144  I 
Ttleston  et  al.  e.  Newell  et  aL      168   Un^n  Turnpike  Road  P.  New 


p.  Cloaaey  258,  358,  365 

Co.  tt.  Young  et  al.  106; 

139,668 
of  Tennessee  p.  Elli- 
ott et  al  136 
Union  Baptist  Society  e.  Candia  J 15 
Union  Locks  &  Canali  «.  Towne  423 
Union  Society  e.  Eagle  Bank  410 
Union  Turnpike  Corporattoa  v. 
Jenkins    155,  167,  213,  410,  414, 


416 


Tippets  tt.  Walker  et  aL  151,21 1, 237, 
!»8,470 
Titcomb  tt.  Union  Marine  &.  Fire 

Ina.  Co.  175,  433,  463 

Todd  tt.  Bir&all  17, 499 

Tobnan  v.  Emeiaon  135 

Townsend  e.  Sosquebannah  Turn- 
pike Co.  329 
Trenton  Bank  «.  Haveratick  314 
Tripp  V.  Swanzey  Paper  Co.  240 
Trott  V.  Wamn  45,  178,  231 
Troy  Turnn.  &  R.  R.  Co.  v.  Mc- 

Cheaney  222, 298, 303 

TnMees  of  Bridgewater  Acad- 
emy «;  Gilbert  191 

-     -  Farmington  Acade- 
my tt.  Allen  176, 191 

Mclnlire  Poor  School 

p.  Zanesf  Ula  Canal  Sl  Manuf. 
Co.  653, 654,  656,  661 

Phillips  Acadeniy  v. 

Eiog.Ex'r.  10!^  103,  104,111,372, 


—  Phillipa  Limerick 
Academy  p.  Davis  176, 191 


England    Marine    Insurance 
Company  334 

United  State*  Bank  ».  Haskina    501 

■ tt.  Aroedy  304 

.  tt.  Hart  275 

•;  Johns  196. 505,  519 

-tt.Kirkpatrick  333^334, 

363 

tt.  Van  Zandt  323, 234 

tt.  Vaughn      435,  446 

Utica  Bank  v.  Hilliard  536 
Utica  Inaurance  Co.  tt.  Blood- 
good  255 
■  tt.Cadwell  197, 


-  p.  Kip         197 

-  V.  Scott  67, 94, 

197, 199,  CAS 

-  «.  Tillman  505, 


Vance  p.  Bank  of  Indiana  319,  5 


D.qit.zeaOvGoOt^lc 


zzznu 


TABLE  OF  CASES. 


Vandine'B  Cue  277, 3 

Vaoborne's  lasaee  «.  Domnce      6 
Vbq  RenBaelier  v.    Sheriff  of 

Albany  5 

Vtn  Riper,  Ex  parte  4! 

Van  Vlieden  v.  Wslli  1. 

Vermilyea  e.  Fulton  Bank  et  kL   51 
Ternon  v.  ManhattaD  Co.  2 

Verplanck  r.  Merc.  loa.  Co.    96,4 
Tose  «.  Grant  471,  4 


Wales  «.  StetiMD  650,  653 

Walker  «.  Devereuz  69 

Waller  v.  Bank  ofKentaclty  174, 173, 
355 
Willie,  EsV.  V.  Wallia  155 

Ware  v.  BarraUria  331 

■  «.  Barataria  St.  La&urche 

Canal  Co.  250 

Waring: «.  Catawba  Company  175,334 
Warner  e.  Mower  et  al.  136,  299 
Warren  t.  Lynch  148 

D.  Ocean  las.  Co.  233 

WaehingtoD  Bank  t>.  Leiria  S39,  247, 


Company  o.  Cullen   246 

&  Pittsburgh  Turn- 
pike Company  «.  Crane  et  aL    212 

Waterbury  ip.  Clark  166 

Watts  c.  ScoU  307 

Webb  V.  Molor  508 

Weir  V.  Buah  85,  86,  6S5 

Wellington  ».  Petitioners  140 

Welland  Canil  Co.  t>.  Hathaway  507 
Wentworth  «.  Allen  145, 147 

Werta  v.  Herta  et  al.  497 

Western  v.  Brooklyn  579 

WeatoD  «.  Hunt  123 

Whitestown  First  Religious  So- 
ciety V.  Stone  191 


Whitwell  V.  JohDBOD  186 

White  ff.  Franklin  Bank  181 

D.  Weslport  Cotton  Man- 

ufncturinz  Company  175,  241,  247 
Whitney  o.  Ferris  531 

Whittington  o.  Farmers  Bank       503 
Widgery  t>.  Munroe  185 

Wild  V.  Paesamaquoddy  Bank     333, 
337, 343, 345 
Willcocks  Ez  parte    71,  79, 62,  UlaS, 
398 
Williams  College  v.  Mallett  139 

It.  Bank  of  Michigan    501, 

50S,S07 

.  •.  Ingell  135, 137, 144, 145, 

400 

».  Rodgers  459 

WilHon  t>.  City  320 

e.  SuperriMTS  of  Albany  581 

Witberell  v.  Bank  of  Pennsyl- 
vania 183 
Witman  e.  Lex                     115, 121 
Witte  B.  The  Derby  Fiahiug 

Company  175, 189,  347 

Wilde  V.  Jenkins  659 

Wolfv.  Goddord  501 

Woodbridg«   «.    Proprieton  of 

Addison  133,134,137,138 

Wood  V.  Dummer  475,  508 

0.  Jefferson  CoDDty  Bank  501, 

505,638 
Woolwich  V.  Forrest  et  al.    170,  SID 
Worcester  Turnpike  v.  Willard  169, 
254,  337,  433,  433 
Wright  v.  LancktoQ  219 

Wyman  v.  HalloweU  &  Auguata 
Bank  243,669 


Yeaton  «.  Bank  of  Alexandria 
Young  t>.  Bank  of  Alexandria 


D.qit.zeaOvGoOt^lc 


TABLE   OF   CASZa. 


ENGLISH    CASES. 


I 

ActOD  V.  Dean  of  EI7  533 

Adlej  V.  ReeveB     278,301,  304,  305 

«.  Whitittble  Companv     278, 

260,305 
All  SonlB  College,  Cue  of  545, 5SS 
AndeiMD  V.  Sandenon  31Q 

Andover,  Caae  of  585, 586 

Anoni'inous,  (12  Mod.  R.  2S6L)       S4 

(I  S«lk.  191.)  215 

(13  Mod.  R.  559.)      533 

(I  Vern.  R.  117.)      523, 

529 

(2  Barnard  237.)  558,  587 

(1  Le?.  148.)  562 

(1  Djer,  232,b.  a)    562 

(Comb.  244.)  563 

tl  Stra.  696.)  562 

(3  Mod.  3I&)  664 

(12  Mod.  225.)  637 

(1  Barnard  345.)        636 

(12  Mod.)  COS 

(Comb.  !S4)  604 

(2  Salk.  428.)  599 

(18  Mod.  559)  598 

(11  Mod.  365.)  589 

(8  Salk.  436.)    585.  586, 

589,604 

(I  BarnHrd  195.)         567 

(3  Ld.  Ray.  189.)        575 

(1  Barnard  362.)        583 

(I  Bamwd  279.)        614 

Appleford'a  CaM 

Areeot  v.  Dean  and  Cbaptar  of 

SL  Paula 
Arlington  v.  Merricbe 
AnniBtead  v.  Philpot  458 

Aahby  «.  Blacknell  454 

Attorney  Genera] «.  Archbisbop 

of  York  539,  553 

. r.  Bedford  553,  554 

*.  Blaek  555 

p.Boiryerll6,183 

-  *.  Coipontioit 


Attorney  General ».  Earl  of  Clar- 
endon 372, 273,  555,  665 

V.  Foundlinff 

Hoapital  5&,  553 

«.  Gaunt  538 

Govemora  of 


Harrow  School 


of  Wanrick 


535 


-«.Middleton    117, 
176, 37 1 ,  273, 539, 540, 54 1 ,  543, 5.'>3 

p.  Price     546,553 

— tp.  Reynolds      665 

».  Riifby  538 

Skinners  Co.   101, 

117,554 

B.  Talbot  272,  273, 

540,  541,  543 

V.  Tancred        117 

V.    Trinity 

House  646 

tt.  The  Maaler 

of  Brentford  School    114,117,118 
Audley  n.  Joy  556,  563 

Aaaten  ».  Howard  190 


Bab  B.  Clerk  303,  304,  305 

Bags's  Case  347, 348,  349,  357,  365, 
541,594,598 
Bailiffs  Ste.  of  Ipnrich  «.  MarUn  216 
Ballard  e.  Bennet  380 

BaDbur?  Case  84,  653 

Bank  of  England  v.  Lunn  469 

1.  Moffat  173 

Scotland  V.  Fairbolme      465 


D.qit.zeaOvGoOt^lc 


TABLE  OF  CASES. 


Bariwu  tr.  WdnMlej  197 

Barker  n.  Ptrker 

BsTton'B  Cass 

Burnt  V.  Banistible 

Bsteman  t>.  Phillips 

Burter's  Cue 

Bedford  Charity,  Caae  of 

Bedford  ti.  Fox  369,  376 

Bentlcf  ti.  Bishop  of  Ely  372, 54^  SHa 

BerkhainpsCead  Schoaf  Ex  parte  553 

Berwick  upon  Tweed  v.  Johnaon  271, 

Bevan  «.  Bevan 

Beverly  ti.  Lincoln  Gaa Light  Co.  315 

Binney  v.  Plumby 

Biahop  of  Chicheater  v,  Harward 

uid  Webber  543,  552,  561 

Ely  B.  Bentley      547,  55a 

Btackete.  Blizud  3»9 

Bodiric  V.  Fennell  376, 391,  304, 
3«i,307 
Bolton  e.  Throgmorton  376,  277 
Bonham  Dr.,  Caae  of 
Borough  of  Caloe,  Caae  of 

. Horsham,  Caae  of 

Boeworth  v.  Bugden  376 

V.  Hearne  375,  376 

Boiran  «.  Norria  335,  "" 

Bowyer  e.  Bampton 
Braithwaite's  C&sa,  562, 595, 596, 
Bret's  Case 
Brickiayera  and  Plaattfrera,  Caae 

of,  276 

Brideoak's  Case  55] 

Bridgewater  Canal  Co.  v.  Bloett  67 
Brtdgeworth  Bailiffi,  Caae  of  603 
Brijtg'a  Case  634 

Bright  V.  Eynon  643 

Bristol  and  TauDlon  Navigation 

Canal  Co.  e.  Amoa  410 

Broadnaz'a  Caae  276 

Broughton  e.  Manchester  Water 

Worka  Co.  172,  173,  192,  193,  !99, 
300,201 
Brown  V.  CorporattoQ  of  Ijondon  5'^ 
Bruce'B  [Lard]  Case      348,  357,  35.U, 
365,627 
Buckley  v.  Palmer  602 

Burford,  Bailifib  ofv.  Lenthall  117 
Botchen  e.  Bullock  309 

Ca  of  London,  Case  of  301 

■  e.  Morey  275 

Butler's  Caae  666 

Biltlflre.  Hereford  and  Cambridge  133 

p.  Kewa  599 

ti.Faljner  656,657 


Cambridge  «.  Herring  393 
Cameron  v.  Gray  601 
CarmartheD  Caae  284 
Carmarthen  •.  Lewis  309 
Carpentar'B  Case  467 
Carter  v.  Sanderson  289, 393, 309 
Cheunberltun  of  London's  Case  275, 
302,307 
o.  Comp- 


276 


Chancellor,  &c.  of  Oxford,  Case 


Chudleigh's  Case  103,114 

Church  V.  Imperial  Gas  Co.  173 

Clare  College,  Caae  of  5.39 

Claridge  e.  Evelyn  75y  621 

Clarke  v.  Cavthorne  558 

•-  Bishop  of  Saram  579 

Clark's  Caae   274,280,803,304,303 
Clark  t>.  Demon  376 

«.  Imperial  Gas  Co.  158 

V.  Le  Cren  276 

».  Tucker     279,  300, 30^  304 

Clayton  n.  Greaham  467 

Clerc,  Sir  E^dnard's  Case  113 

Clerk'a  Cass  563 

Clinon's  Case  614 

Clithero'sCaae  563 

Clothworkere  ofTpewich,  Case  or376 
Colchester  Caae  383 

-  Corporation  «. 533 

~  t>.  Goodwin  27^  288,  ^ 

- 1>.  Seaber     138, 653, 667, 

College  of  Physicians  t.  Talbois  510 
Colt  V.  Bishop  of  Coventry  73 

V.  Netterville  467 

Company  of  Carpenters  v.  Hay- 
ward  516 
Corporations  the,  Caae  of     383,  383, 
310 
Corporation  of  Dublin,  Case  of    645 
Cloutmnn  v.  Senhouse  154 
Cowdeo  n.  Clerke  133 
Coveney's  Case                            541 
Coventry  Case                                 604 
Crawford  v.  Powell  75, 565, 573,  579, 
601 
Crossing  v.  Bcudamore          154,  155 
Cudden  t>.  Estwick                       303 
Cud  V.  Ruttsr                               468 


D.qit.zeaOvGoOt^lc 


TABLE  OF  CASES. 


XU 


Cariin;  V.  dwlklao  337, 3!»,  Si 
CDraon  •.  AfricMi  CbmpaDy  4' 
Cartis  v.  Kent  Water  Worfaa  231 , 9 


Da  Coata  v.  The  Rumw  Compa- 

nj  563,589 

Datenant  •.  Hurdia  376 

Davie*  r.  Humphiejs  535 

Davison  Ex  parte  544,  550 

Davia  e.  Banb  of  Englaod    349,  436, 
452,457 

V.  Morgan  376, 305, 31 1 

Dawne;  v.  Dee  578 

Daj  «.  Savflge  650 

Dmn  and  Cbdous  of  Windsor, 

CaMof  170 

Dean  and  Chapter  of  Carlisle, 
Caw  of  170 

Case  of  151,  IGdlsi4 

■         Norwich, 

Cms  of  (iSG,  657 

— Roches- 
ter t>-  Pierce  176,  504 
D«  Grave  v.  Maomouth  173 
De  MontTort'i  Case  554 
Derb;  CbdbI  Co.  v.  Wilmot  158, 161 
Dighton's  Case  35B,  563,  568,  594 
Dodwell  V.  Oxford  300,  301 
Doe  dem.  Mayor,  &c.  of  Mai- 
den •.  Miller  504 
Doe  ex  dem.  Woodman  «.  Mason  159 

«.  SimpMn  154,  155 

—  V.  Woodman  135, 152, 176 

Doggerill  v.  Pokes  304 

Dormer  v.  Parkhorat  643 

Douglas  Bank,  Case  of  496 

Dubini  V.  Dowgate  602 

Ducarrye.  Gill  330 

Dammertr.  Cbippenbam  Corpo- 
ration 529,  531 
Dancan  e.  Surry  Canal         350,  330 
DuiMlon  V.  Imperial  Gas  Light 

Co.  J  73,  355,  270 
Dnteh   West  India  Company  v. 
Henriqaee  Van  Moyaee    306,  306, 
314,  501,  505 


Edwards    e.     Grand    Junction 

Cans!  Co.  217 

Earle>s  CBse  351,  363 

Earl  of  Kildare  e.  Sir  H.  Eustace  527 


Earl  (^  Rotland'a  Case  666 

East  London  Water  Works  Col 

t>.  Bsiley  173,315,217 

Eden  (Ex  parte]  306 

«.  Feeler       373,538,539,541, 

553 
Bdie  «.  East  India  Company  173,  301 
Edmunds  v.  Brawn  et  sL        138,  667 

V.  Vezey  373 

Ellington  v.  Cheney  SOS 

Emerson  v.  Bloudea  ,    212 

Enfield  V.  Hille  533,  599,  600 

Errington  v.  Aynosly  468 

Eton  College,  Case  of  170 

Ewin  Dr.  Case  of  569 

Kyre  v.  CouDless  of  ShaAsbury     117 
Exeter  s.  Glyde  356,  350 

Exon  «.  Starre  307 


Fslkland  (Lord)*.  Bertie  117 

Ficakerly  e.  Wilubire  376, 301 

Feltmakers  v.  Davis     304,  306,  307, 


Fieldbouee  e.  Croft 

458 

Flood's  Case 

114,118 

Foot  0.  Mayor  of  Traro 

74 

r,  ProwBO 

599.603 

Porreet  «.  El  wee 

468 

Foster  t>.  Walter 

133 

Framsnork     KniUers     Co 

•. 

Green 

289 

Francis  o.  Lay 

578 

Gabriel  r.  Clarke 

367 

Gardner  0.  Puller 

407 

Garrett  •.  Newcaetle 

271 

Gay  t>.  Crop 
Gerrish  V.  Rodman 

643 

308 

Gile-8  Case 

581 

Goddard'a  Caae 

isr,  159 

Grafton's  Case 

293 

Gravoa  •.  Colby              391,  306,  307 

Grajstock  College,  Cose  oj 
Gray  et  al.  c.  pBlmers  et  al 

38 

521 

Greene  v.  Durham 

269,563 

Greenhouse  <Ex  parte) 

551 

Green's  Case 

390 

Green  v-  Pope 

599,  fi03 

«.  Rutherforth     100,972,273, 

538,  5.39,  540,  542, 543, 

544,545, 

551,553 

Grindely  e.  Barker 

331,399 

D.qil.zMBlG001^le 


TABLE  OF  CASES. 


Guildford  ■>.  aaik 

300 

J. 

Gaiidford'B  Ctse 

sea 

Guiuiuk«n«.Felt 

305,  %8 

Jatne*  •.  Tutne? 

309 

Jay'H  Case 

351,363,363 

Jeffrey's  Case 

280 

H. 

Jeoning's  Case 

366 

Jones*.  Williams 

564 

Haddock's  Cue 

360,365 

e.  Woollam 

358 

Hillett  V.  King  of  Spain 

209 

Harman  tr.  Tappeoden 

356 

Harper  t..  Charleaworlb 

153,172 

K. 

Harris  e.  Baker 

3-J9 

. ..Jays 

225 

Eean'a  Case 

551 

(..  Wakemao       301 

306,307 

Kennedy  ».  Gouyeia 

236 

Harriaon*.  Auatin 

154 

Kenrick  v.  Taylor 

578 

276 

Kidwelly  Canal  Co.  • 

Raby        4)3 

».  Harrison 

457 

Sin?  q.  U  e.  Cole 

sse 

».  Hart 

469 

Kirbye.  Potter 
Kirkby  Raveneworth 

435,467 

Harscol's  C«Be 

304 

Hospital, 

Harvey  e.  Bast  India  Co. 

527 

Case  of 

553 

Haw!  et  al.  V.  Lons  et  al. 

263 

Kirk  V.  Nowill       279,  301, 302. 303 

Hayward  and  Fuleber.  Caee  of    656, 

Knight  V.  Corporation 

of  Weils  aas, 

589,667 
456 

Hazard's  Caao 

366 

V.  Criddle 

Hereford's  Coae 

592 

Knowles  0.  Luce 

336,228 

Herrinc  r.  Brown 
Hesketh  V.  Braddock     Si76 

636 

Kynestoo  v.  Shrewsbury       392  .598 

306,307 

Hichena  d.  Congrevo 

251 

L. 

Hildyard  «.  South  Sea  Co. 

454 

Hill  v.  Manchester  and  Salford 

Lamb  v.  Mills 

303 

Water  Works  Co.     156, 169,  169, 

Le  Bret  v.  PapilloD 

324 

Hoblyn  v.  Regem    73,  369,  383, 363, 
644 
Hodges  V.  Atkins  53G 

Holland,  Sit  Thomas,  Case  of.    103, 
J03,  154 
Hollings  V.  Hnngerfsrd  305, 306, 307 
Holt's  Case  565 

Hopkins  e.  Swansea  Corporation  668 
Homere  Company  «.  Barlow  301 
Horn  and  Ivy's  Case,  215 

Hospital  of  Savoy,  Case  of  170 

Huddersfield  Canal  Co.  v.  Buck- 
ley 413,  436,  437 
Hurst's  Case  562 
Hussey  «.  Jacob  197 


Ibbotaon'a  Case 
lonholden  v.  Gledhill 
Ipswich  «.  Johnson 
Ironmongers  Co.  t>.  Nalor 


Lee  o.  Wallis        380, 300,  301, 304 
Liddleslon  tr.  Exeter  591 

Liverpool  Water  Works  Co. 


Atkin 


363 


Lockwood  V.  Ewer 

London  e.  Bernadiaton  280,  309 

and  Birmingham   Rail. 

way  Co.  t.  Winter     153. 180, 172 
City.  Case  of    279,  303,  303, 

304, 305,  610,  64 1,  660,  666 
,  Cily  of,  r.  Vanacre   267,  275 

2!)  1,  393,  293,  303,  310,  666 

p.  Wood       303,  304, 

305,318,650 

e.  Estwick  563 

Gas  Light  Ca  t.  Nicolas  313 

«.  Lynn  511,534 

Lord  V.  Francis  601 

Lord  Hawley's  Case  360 

Lowten  e.  Mayor  of  Colchester    528 
Lowther,  Sir  William,  Case  of    615, 
637 
Lucas  p.  Colchester  597 

Ludlow  Corp.  V.  Charlton  173 

Luttiel'sCuQ  666 


D.qit.zeaOvGoOt^lc 


TABLE    OP   CASES. 


zliii 


Hiidatone  Cue  635 

Maleverer  c  Redahaw  190 

Han&toD'a  C>w  589, 592,  598 

Manljf.  Longr  £15 

HaatoD  «.  Moora  436 

Msrahall  «.  Corp.  of  Q,ueeiw- 

borauKh  153, 166,  172 

Harlfn  p.  Hjrnd  413 

Hayor,  fltc.  of  Colchoslerr.  Low- 
tea  135,159,511 

of  Coventry  b.  Attornoy 

Genera)  lOJ,  1(^  SS4 

Exeler  v.  Turolet         304 

Hull  t..  Horner  534 

London  V.  Sorey  304 

».  Long  521 

Norwich's  CsBa  600 

Lynn  b.  Turner     329,  36!J 

».  Denton  535 

&e.orMaldent>.  Miller  512 

of  Oitford  r.  Wildgoose  993, 

300,301 

BcarborouKh  v.  Builer  511 

Southampton  v.  G  res  vee  53a 

■ — •  Sl»fford  o.  Bolton   63,  51 1, 

514 


Thetfbrd'H  Case     SW.  317 

Haswell  V.  Dulwictt  Collere         153, 
isl,  165,  172 
Herlon  College,  Case  of  170 

Middleton'B  Case   380,563,566,577 
Mill's  Cue  603 

Millward  ».  Thatcher  367,  563 

Moggridge  v.  Thackwell  117 

Moises  V.  Thornton  159 

Moodalaj  v.  Morton  S39 

Hoore  e.  Hastings         564,  5BS,  586 


Hurray  v.  Eut  India  Co. 


468 
301, 217, 

335 
637,643 


Neale  v.  Bowles  570 

NewlJDg  tr.  FHncia  71,  7%  175,  383, 

390,656 

Newton  b.  Timvera  513 


New  Saram,  Cue  of  €03 

Norbury  b.  Norbury  468 

Norri*  b.  Stapa   367,  374,  37S,  376, 
501,536 
Norwich  Sl  Loweetoft  Naviga- 
tion 6.  Theobald  428 
Nuttbrown  e.  ThornloD          468,  469 


O'Brien  b.  Eninn  335 

Oldknow  V.  Wainwright  75 

Owen  e.  Stainoe  73 

Oxfurd  Univenity,  Case  of  373,  543 


PaleChorp  b.  Furnace  313 

Papilion  St  Duboia  Case  585 

Parbury  &■  another  b.  Bank  of 

England  173 

Paris*.  Paris  467 

Parlier's  Case  963 

Parker  b.  KeU  336, 338 

Parry  b.  Bernt  U68, 376 

Partridge's  Case  637 

Psat's  Cue  586 

Pees  r.  Leeds  563 

Pender  b.  Ren  85 

Peppin  B.  Cooper    190,  333, 327, 363 
Perring  b.  Dunston  300 

Perkins  b.  Cutlera  Company  310 

Peters  0.  Hills  501 

Philips  B.  Bury  70, 273.  538. 540,  541, 
543,  54S,  .546,  547,  549, 551,  553 
Phillips  B.  Smith  646 

Pickering  v.  Appleby 
Pierce  e.  Bartrum 


375,303 

640 

379,303,306 


Piper  r.  Dennis 
Player  v.  Archer 

B.  Jenkina  x/a 

B.  Jones  276 

B.  Vere  276,379 

Porter's  Case  114, 116, 133 

Poaierne  et  al.  b.  Hanson  et  aL    194 
Poulterers  Company  v.  Phillips    393, 
399 
Powell  V.  Hillbank  580 

— —  B.  Price  591 

B-Regem  386 

Pri^geB.  Adams  303 

Protector  b.  Kiogston  351 

Prowse  e.  Foot  85 

Pullen  B.  Palmer  600 

Pye,  Ex  parte  .  468 


D.qit.zeaOvGoOt^lc 


TABLE' OF  CASES. 


Queen's  ColleM,  Cue  of    536,  542, 

547,555 

Qdo  Wunoto,  Cbm  of  27D,  649, 653, 

696,65e,f<67 


B.  BftldwiD  601 

IT.  Eutern  CouMiM  Railva.;  573 
e.  Leedi  574 

r.  North  Union  Railway  573 
n.  Northvicb  SsvinifH  Bank  576 
».  Abingdon  309,  560,  584,  585, 

590,  Sau,  594,  598,  604 
».  Alderaian  of  Heydon  581 
V.  Araery  50,  52,  54,  175, 60"^, 
),  635,  641,  642,  644,  646,  650, 

656, 660,  6GI,  664,668 
V.  Andover  351,  358,  360,  599 
».  Atmatronir  646 

B.A»bw6ll  271,283 

«.  Askew  53, 300 

«.  Atwood  283, 2B4, 368,  210 
V.  Autridga  635,  637 

e.  Axbridge  569, 603, 625 

t>.  Babb  573 

V.  BalivoB  de  Morpeth  568 

V.  Bankee  581 

«.  Btok  of  England  69, 173, 338, 
569,  577,  578,  579 
375 


Rex  «.  Bishop  of  Ely  538,  S40, 543, 

S43,  544,  545,  546,  547,  549, 550, 

551,  552,  558,  560,  561,  571 

r.  Bishop  of  Lincoln  547,  550, 

571 

V.  Bishop  of  Woreester  539, 540, 

543,  547,  550,  .171 

e.  Blsgden  637 

v-Blaubford  646 

e.  Bttint  643 

o.  Bond  (ThomM)  622 

•.  Bond  634,  628, 629 

V.  Borough  of  Plynwn^ 


305 


S75 
9,615 


-  V.  Barnard's  Inn  563 
-fcBarott  598 

-  «.  Baiey  55, 631,  646 

-  «.  Bedford  561,  570 

-  e.  Beealon  397,  403 


n.  Beoiet  643 

v.  Benney  S28,  629 

V.  Bettetwonb  586 

D.  Biddle  G36, 645 

0.  Bigg  217 

V.  BiDirhaDi  614, 627 

V.  Biosted  693, 624, 631 

t.  Birch  639,  646 

p.  Ktd  72, 283 

».  Binniogham  Canal  Nav.  370 
t.  Bi*bop  of  Chaiter  543,  544, 
551,  &53 


».  Bower 

e.  Boylsa  614, 

V.  Bracken 

e.  Brame 

o.  Brecknock  &  Aberga- 

TBDoy  Canal  Co> 


V.  Brickell 

•.  Bridge  81 

«.  Bridgewater      586,  656, 6S7 

e.  BrUtol        569,  586,  591,  593 

V.  Bristol  Dock  Co.    574,  580, 

587,590 

«.  Brooks  (Robert)  635 

r.  Brown  561,622,640 

—  o.Bu]|er  405 

D.  Bumatead  384,  286,  287 

1^  Butler  622,  626 

V.  Caan  627 

tr.  Calderd^  Heble  Naviga- 
tion 370 

».  Cambridge  54,  286, 358, 660, 

S68,  585,  591,  595,  596,  603 
— ^  V.  Campion  562,  569,  594,  603 
V.  Canterbury  358, 368, 563, 576, 

577,597 

p.  Carlisle  597 

e.  Carmathen    S90,  611,  644, 

664 

e.  Carpenter  639,  645 

V.  Cuter        630, 631,  621,  630 

1^  Castle  283 

e.  Clmlice  591,600 

V.  Chalke       360,  363,  596,  597 

e.  Chester    558,  572,  585*  598; 

597 

C.  Churchwardens  dto.  370 

e.  City  of  London  65 

tr.  Claphain  564, 590,  592 

e.  Clarke  600,633,  645 

e.  Clerka  305, 309 

«.  Clithero  588,  589 

«.Colobeeter  565 


D.qit.zeaOvGoOt^lc 


TABLE  OF  CASES. 


zlr 


E«x  V.  Cole  630,  633 

*.  Collate  of  PbvaicknB     290, 

301,  576 

V.  CommiBsionen  of  Dean 

Inclotura  579 
'        e.  CommiaiioiieTs  of  Excite  556, 
55B 
9-  ConuoiflaioDfln  of  Cu*- 


391 

•.  Coofier*B  Company   276,286, 

301,  309,  57i2, 586,  595,  597 

•.  CorniTBll  592 

' •.  Corporation  of  Breckoock  643 

V.  Corpontioa  of  Bedford 

Level  236, 338, 618 

o.  Comintion  of  Petwyn     620 

v.CoarteiMj  74,399,621,644, 

(45 

v.CoTeDtf;  590,595 

•.  CoweH  628 

. cCoMM  633 

V.  Cracker  645 

V.  Cn^e  60 

B.  Cudlipp  623,  6S8 

«.  CuMck  609, 644 

V.  Cutbash  283,  283 

V.  Cotlera  570 

< •.  Da*iea  633 

V.  Dawbeny  618, 637 

•.  Dawes  609 

«.  Daj  633 

«.  Dean  577 

«.  Dmd  snd  Cbuter  of 

Dublin  286,308,577 

».  Derby  360,  587 

«.  Devises  586 

«.  Deronahire        398,  400,  403 

. «.  Dicken  635,  639 

e.  Doncwter  359, 360,  36), 365, 

3S1,  594. 595 

, •.  Dodd  497 

«.  Downea  640 

p.  Dublin       573,  579,  583,  644 

~~  «.  Dake  of  Bedford  614 

0.  Edgar  633 

«.  Ellamee  643,  646 

—  •■  Epiacopam  Eliensia  547,  5S0 
"-  605 


573,579 
361,588 


311,  383;  564 
563,576 
554,560 


Rex  V.  Ezon  596 

V.  Eye  S99 

«.  Flockwood  IncloMira       300 

—  tr.  Foater  633 

V.  Fowey       560, 561, 588,  604 

«.  Fozcrofl  75 

V.  Francis  606,  643 

V.  P/oe  PiaheiB  of  Whit- 

atabla  569,  577, 578 

e.  Gaborian  391,394 

V.  GardiDSr  196, 333, 370 

e.  Gaakin  596 

thGinever    383,283,384,386, 

636,640 

V.  Clyde  596 

V.  Gloucester  585 

V.  Goodwin  367, 630,  633 

V.  GoTernora    of   Water 

Works  568 

— ^  V.  GrampODsd  560 

V.  Grant  638 

-^— ■».  GtBTesend 

V.  Gray's  Ion 

B.  Gregory 

».  Grey  oo«^  na/,  ww 

- —  V.  Griffiths  603 

«.  Gnmee  631,  641,  646 

9.  GroBvenw  383, 391, 393,  644, 

660 

—  V.  Gnindoa  544 

e.  Guitrdianoe  de  Thame     568 

> «.  Guildford  351, 564,  568 

ti.Ha!l  644,646 

e.  HaDssU  615 

r.  Hardwicke  521 

V.  Hare  558 

e.  Harrison  558,  563,  583 

V.  Hart  639 

e.  Harwood  693, 626 

e.  Hatter  631 

v.  Hawkins  565 

•.  Haytliome        875,  577, 639, 

656,666 

«.  Hearle         80,  640,  643, 644 

r.  Head  72,  269, 383 

V.  Hadloy  631 

«•  Heaven  637 

v-Hebden     630,631,637,640, 

641,643 

«.  Hereford  584, 585,  590 

V.  Hertford    611,615,634,643, 

644 


V.  Hodge 


■D.qit.zeaOvGoOt^lc 


TABLE  OF  CASES. 


Roz  9.  Holford                             587 

Rex  V.  Lndlow                             594 

V.  Holland                    283,  630 

0.  Lyme  Regia     308,  356,  357, 

359,  ^1,  365,  589,  590,  592,  595, 

«.  U<Amea                    691,  656 

V.  Holt                                 636 

599,639 

v.Ho«k>u                            604 

v.  Uacdonald                          S70 

. V.  Hoyte                               403 

e.  HaidsloDe                          73 

«.  Hughes     630,631,641,642, 

9.  Hull                                 591 

r.  MildoD                     590i  592 

•.  March                              563 

V.  Hull  Dock  Co.                  370 

».  Margate  Pier  Co.     577,  578, 

V.  Hullrton                           614 

586,569 

nllcheater                   590,602 

tr.  Mamuia  of  Stafford  577, 578 

V.  Ingram                     362,  573 

r.  Maraden                              627 

».  ManihoU           290, 367,  623 

Norton                                      152 

V.  Martin                             609 

r.  lohabit«ntB  of  Nether- 

».  Masters                               195 

thonc                                        516 

1..  May    391,393,395,398,400 

tr.  loom                                  589 

«.  Mayor  of  Hedon        635. 637 

V.  Jones                558;  637,  643 

p.  Mayor  of  LondDD     362,517, 

(t.  Jotham      S66,  568,  571,  ,^76, 

568 

582 

e.  Mayor  of  Stafibrd              588 

V.  Iptwlch     359,  360,  363,  364, 

V.  Mayor  of  Stratford            369 

573, 579,  584, 585, 590,  594,  602, 

. e.  Mayor  of  York                  586 

V.  McKay                     627,  646 

603 

. •.  Jeffiinoa                            73 

t..  Medley  et  al.                      250 

t>.  JunicM  of  Berkshira       S6t 

e.  Medlicot                          614 

IP.  Kemp                              512 

«.  Kin/a  Lrnn             590,  596 

V.  Uein  614,620,627,631,641 

t>.  Meichant  Tailora     305,  561, 

t>.KiogatoB   584,585,586,588, 

586 

589 

t>.  Meraey  Navigation            371 

V.  Kniriit                     365,  640 

V.  Lambert                              592 

e.  Miles                               361 

».  Miiier  72,  73,  275,  310,  400, 

«.  Lancaater                         S98 

653,656 

~^—  V.  Une          351,  366,  593,  631 

r.  Monday        75,505,573,579 

V.  Montacute                585, 600 

e-Ure                                362 

».  Morria         400,  401, 623,  653 

«.  Unrood                            71 

e.  Mortlock                          629 

. —  «.  utium   eaa,  en,  eas,  624, 

V.  Molheraell                  506,  533 

640 

o.  Nance                              643 

. fcUthrop     40(^830,621,632, 

n.  Navigation  of   Saltera 

640 

Load  Sluice                              370 

v.lMwniUM                 625.638 

V.  Newdigate                       302 

«.  Leig:h                       637,-643 

V.  Newcastle                572,  601 

•.Leiceater                          861 

V.  Newiand                              837 

«.  Leslie                       234, 226 

e.  Newling    564,634,631,630 

e.  Lewia                       558, 629 

-— . «.  New  Radnor                      627 

e.  Le;Iiiid                    310,  561 

V.  Nawaham                         585 

..Liaie                            589,639 

».  Norris                              408 

«.  Li.orpool  355, 356,  391,  394, 

e.  North  Leach  &  Witney 

560,575,582^565,586,590,594, 

Roads                                       573 

596 

».  Ogden                              611 

•.  London     305,  351,  558,  566, 

B.  Parhyn                             628 

569,653 

«.  Norwich   584,585,589,591, 

V.  Nottingham      581,  584,  586. 


D.qit.zeaOvGoOt^lc 


TABLE  OF  ClSEa. 


xlvu 


Rex  «.  Owea  573,  577,  579,  567 

«.  Oxford  35],  36a,  365,394, 601 

V.  Oxao  594,  60a 

tp.  Paine  628 

V.  Parry  75,  631,  628 

V.  Parry  and  Phillips  565 

T.  Paamore        52,  54,  128,  890, 

C44,  G50,  653,  654,  660,  664,  665, 
666,  667,  668,  66tl 

«.  Pateman  363,  367,  &i2 

e.  Patrick  533 

r.  Patterson  639 

B.  Payoe  602,  637 

V.  Peacock  fi25, 628 

V.  Pembroke  Corporation     560 

1>.  Penrya  641 

v.  Pennce  593 

V.  Petti  ward 

«.  Phillips 

. V.  Pike 

tt.  Pindar 

V.  Pomfret  361 

g.  Ponsonby  365,  635,  637 

•.  Poole  74,  631 

V.  Portsmouth  3^ 

V.  Powell        600, 624,  627, 637 

V.  President  dea  Marchea     564, 

569,  5!KI 

«.  Puraebouse  6SG 

V.  Ragsden  614 

V.  Reeka  644 

p.  RetfODl's  Canal  Company  370 

V.  Richardson       291,  348, 350, 

355.  357,  361, 365,  403,  638,  646 

tP.  Richmond  621 

V.  Rippon       366, 513,  593, 600 

».  River  Weaver  Navign- 


Rex  (t.  Bhepherj  637 

V.  Sbrewabuiy  595,  696 

V.  Slatford  568, 603 

e.  Slythe  638, 631 

t>.  Smith  73,  402, 5S4,  565, 589, 

623,  638,  C39,  641 


V.  Spearing 


73 

0,640 
1,284, 


639,646 

9,630,633 

624,641 


V.  Spotland  506 

t>.  Slacey  624, 638, 630 

t>.  Sl  Albans  561 

V.  St  Catharine's  Dock  Co.  574 

«.  St  Catbarine'a  Hall  555,  561 

•.  Stephens  634 

t>.  Steriioff  500 

V.  Stevenson  664 

V.  Stewart  623 

c  St  John's  College    544,545, 

566,^1,587,591 

IT.  St  Mary  643 

e.  Stokes  637,  638 

V.  Suddis  591 

r.  Surgeons  390,  598 


lion 


t.  Robinson  604 

«.  Rofrera  351, 624 

p.  Roife  633 

p.  Roand  598 

r.  Rowland  639 

V.  Rye  583, 604 

9.  Sadler  365 

e.  Salop  fXa 

V.  Sancbar  81 

V.  Sandys  632 

s.  Sargeent  631 

D.  Saunders  660 

V.  Scolden  631 

i>.  Scott  630,  636 

V.  Serle  591,  644 
n.  Seven  and  Wye  Rail- 
r                           575,577,579 

I.  Sbriley  573 


V.  Tappenden        876,  286,  601 

v.Tate  636 

V.  Taunton  363 

IL  Twlor       360, 362,  5G1, 645 

V.  Thame  363,  504,  597 

B.  Thaiehet  565 

V.  Theodoric         39],  393, 3H 

e.  Theiford  73, 631 

V.  ThocDts  633 

•.  Tboraton  400 

cTidderiey  366,563,569,598 

«.  Tiverton  360 

o.  Tomlyn  283, 310 

9.  Tooley  604 

«.  Tower  S73 

•.  TravannioD  579 

..Trefcony      84,565,569,653 

o.  Trelawney  606, 6 19 

«.  Trevennen       367,  609,  619, 


*.  Trew 

«.  Trinity  House  606,  634, 61 

6 

r  V.  Traeboy  3 

tr.  Trustees  ot  Duke  of 

Bridgewater  3 

tr.  Tucker  283,  631, 6 

».  Turner  5 

tr.  Varlo 

e.  Vice  Cbancellar  of  Cam- 
bridge 51, 5 


D.qit.zeaOvGoOt^lc 


xlviii 

ftez  V.  Wiketin 

It.  Ward  562,577,586,589,592, 


TABLB  or  CASES. 


•,  Ward  roper 

629 

V.  Worlow 

627,633 

—  e.  W«tor  Eaton 

575 

584,585, 

586,588 

».WBbber 

458 

V.  WellB 

359,  361,  562 

•.  Wwt  Lio8 

564 

583,585 

».  WertminBter 

668 

0.  Wast  Riding 

590 

f>.  Wntwood    5A,  7i 

269,271 

383,384 

390,310 

V.  Weyroonth 

286,  S91,  642 

».  Whsley 

549 

■>.  WhiBkin 

sea 

593,593 

*.  Wbit-ker 

398,401 

V.  White 

621 

..  Whilchnrch 

569,622,642 

e.  Whitwe!! 

625,665 

».  Wifdmir   573 

585 

584 

587.588 

e.  WiUiaroa   401,  405,  573,  606, 

615,  624,  G36 

627 

629,646 

— -  r.  Williamson 

598 

V.  Willingford 

589 

».  WilliB 

58:1 

P.  Wilton      569,  594,  raff,  597 

v.  Wilts   and  Berks  Canal 

Nav. 

572 

ir.  Winchelsea 

556,590 

565 

V.  Windham  523,  525,  526, 544, 

671,577 

•.  Woodman 

632 

1.  Worcetter  Canal  C 

.  69,573 

•.Wjfgoriw 

634 

V.  Wymre 

V.  Wynne 

71 

646,665 

V.  Yarmouth 

634 

1.  York  571,  590, 

591, 

592,594, 
595,641 

Rich  11.  Pilkington 

598,600 

RIotere  Caee 

556 

Robinson  v.  Bland 

197 

Robins  Ex  parte 

577 

Roe's  Case 

5<I2 

Roe  «.  Tranmer 

154 

Rogers  •.  Jones 

57U 

Rowley  B.  Horns 

248 

RDdingv.Ne<reU 

609 

Rngby  Cbarity  Ez  parte 

577 

Romll «.  Succlen 

601 

the  County  of  Deron 

499 

OM 


Snckville  College,  Case  of 

Scarborough  e.  Butler  IU>%  <XH) 

Scott  P.  Morgan  Ex  parte  5BS 

Seton  tr.  SluTe  S27 

Shav  r.  Pope  375 

gbrewabury  v.  Hart  45 
Shnttleworth  •.  Lincoln  73,562,570, 


Slark  V.  Highgate  Archway  Co.  173, 
198,200 
Smith  e.  Birmingham  &e.  Gas 

Light  Co.  215, 217, 250,  330 

Smith's  Case  644,  645,  650,  660,  665 
Smith   et  al.  v.  Governota  and 

Co.  of  Bank  of  Scotland  106,  110; 
187,333 
Society  of  Free  Knowledge  *. 

Beafam  166 

Soulhimpton  e.  Greaves  579 

South  Sea  Col  •.  Carson  430 

Southwark  Bridge  Co.  a.  Bills  313 
Sparenburg  v.  Bamatine  333 

Stamp's  Caae  569 

Stationen  v.  Saliabnry  393, 393 

SL  Charles  Bank  v.  Bemalet  309, 
315 
Steven's  Case  562,  589,  593,  603 
Stevenson  «.  Nevinson  517 

Steward  v.  East  India  Company  520; 
531 
Stockdale  n.  South  Sea  Company  430 
Stocks  r.  Booth  578 

SL  Jolin'H  College,  Cambridge 

V.  Todingion  373;  373,  539,  543 
Strata  Marcella  606,  035,  6.17,  643, 
644,  645,  653 
Strode  r.  Deeting  303 

Suuon  0.  Bank  o?  England  333 

Sutton  CoIdBeld  Corporation  •. 

Witaon  590 

Sutton's  Hospital,  Case  of    105, 108, 

109,  111,  122,  125, 151,  267,  540, 

541 

Symmers  v.  Regem      361,^3. 364, 

595,  620,  621,  633,  641,  643,  644, 
645,646 


TailoTB  of  Bath  r.  Glaiby     376,  306 

of  Ipswich,  Case  of  276,  660 

Taylor's  Case  562 

Taylor  s.  Dullidge  Hospital         164 

—  «.  Gay  413 

—  V.  Gloucester  364,  56S 


D.qit.zeaOvGoOt^lc 


TABLE  OF   CASES. 


zlix 


TBTcnwr'a  Case  393, 862, 562,  593 
Thtmes    TuDDel    Companj    o. 

Sheldon  409,416 

Thetford  Cue  S91 

Tobacco  Pipe  Hakera  e.  Wood- 

loffe  291,  292, 39a,  299 

Tone  Conaervators  v.  Ash  43,  87 
Tooker  V.Wilson  469 

Toiterdell  e.  Gkzbj  300, 307 

Townaend'a  Case  562 

M6 


Van^hit  V.   Compaay  of  Gaa- 
njkken  566 

e.  Lewie  359,  600,  601 

VeirioT  v.  Sandwich  367,  593 

Vintnera  CompaDj  e.  Paatey       S80, 

391,292,399,306,310 

Virpnia  Compui}',  Cue  of  644 

W. 

Wadbam  Collego,  Cam  of  397 

Walker  Dr.  CaMof  549,  550 

Walker  e.  Hall  154 

Wallis'B  Caw  289 

Walt&am  v.  Aaatin  279 

Wannel  v.  Loodon  S«3 

Ward  V.  Brampnon  599 
Wardens  of  St.  SavioDT's  e.  Boa- 

tock  263 

WuKD'a  Can  358 


Warren  b.  Feltmakera  Companr  529 
Watson  t>.  Gierke  309 

Weald  of  Kent  Canal  Company 

o.  RobinaoD  418 

Weavers  Company  «.  Brown        306 
Webb'a  Case  567 

Webb  9.  Manchester  &,c  67 

Weleden  v.  Elkinton  117 

Weller  r.  Governors  o(  Found- 
ling Hospital  517 
West  «.  SuttoD  324 
White's  Case  567,  S68 
White  o.  White  117,118 
Widdrin^D'a  Caae  591 
Widmore  v.  Vfooiivth  1 19 
Wiean  ti.  Fowler  199, 300 
WirdmBD  «.  Wildman  435,  459, 467 
Wiirisn.  Jennin  161 
Wilmot  et  ai.  e.  Cofpwation  of 

Coventry  153, 166,  172 

Wilton  v.  Wilka  306 

Winchelaea  Causes  634 

Withnell  ».  Gattham  397 

Wood  V.  Seari       296,  302, 308,  304, 


305 


e.Tale 

Wooly  e.  Idle 
Workingham  i 
Wrangham,  Ex  parte 
Wright  V.  FawceU 
Wright  V.  Sharp 
Wjberghv- Ainley 
Wych  V.  Meal 


Varborough  e.  Bank  of  England  134, 

201,217,339,330,331,333 

York  V.  Welbank  300 


D.qit.zeaOvGoOt^lc 


sBBiGooi^le 


lAW   OF  PEIVATE  CORPORATIONS 
AGGREGATE. 


D.qil.zMBlG001^le 


sBBiGooi^le 


INTRODUCTION. 


^  1.  The  Meaning  and  Properties  or  a  Cor- 
poration. A  corporation  is  a  body^  created  by  law, 
composed  ofiodividuals  united  under  a  common  name, 
the  members  of  which  succeed  each  other,  so  that  the 
body  contiDues  the  same,  notwithstanding  the  change 
of  the  individuals  who  compose  it,  and  is,  for  certain 
purposes,  considered  as  a  natural  person.' 

The  formal  definition,  which  Mr.  Kyd  has  offered  of 
the  meaning  of  a  corporation,  is  as  follows ;  '*  A  cor- 
poration, or  body  politic,  or  body  incorpiorate  is  a  col- 
lection of  many  individuals  united  in  one  body,  under  a 
special  denomination,  having  perpetual  succession  under 
an  artificial  form,  and  vested  by  the  policy  of  the  law 
with  a  capacity  of  acting,  in  several  respects,  as  an  indi- 
vidual, particularly  of  taking  and  granting  property, 
contracting  obligations,  and  of  suing  and  being  sued ; 
of  enjoying  privileges  and  immunities  in  common,  and 
of  exercising  a  variety  of  political  rights,  more  or  less 
eztenave,  according  to  the  design  of  its  institution, 
or  the  powers  conferred  upon  it,  either  at  the  time 
of  its  creation,  or  at  any  subsequent  period  of  its  exis- 
tence." ■ 


1  BrovD'a  Civil  Law, 99 }  Civil  Code  of  Loaiaiana,  tit.  10,  ch.  I,ut416; 
3  Kent,  Comm.  215. 
>  1  Kya,  13. 
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The  following  is .  tlie  more  elaborate  definition  of  a 
corporation,  given  &f"  Chief  Justice  Marshall  in  the 
celebrated  cfese  of  Dartmouth  College  v.  Woodward.' 
"A  corpojcation,"  says  the  Chief  Justice,  "  is  an  arti- 
ficial b^ing',  invisible,  intangible,  and  existing  only 
iq- 'contemplation  of  law.  Being  the  mere  creature 
-Qf  ikw,  it  possesses  only  those  properties,  which  the 
charter  of  its  creation  confers  upon  it,  either  ex- 
pressly, or  as  incidental  to  its  very  existence.  These 
are  such  as  are  supposed  best  calculated  to  effect  the  . 
object  for  which  it  was  created.  Among  the  most  im- 
portant are  immortaliiy,  and,  if  the  expression  may  be 
allowed,  individuality ;  properties,  by  which  a  perpetual 
succession  of  many  persons  are  considered  as  the  same, 
and  may  act  as  a  single  individual.  They  enable 
a  corporation  to  manage  its  own  affairs,  and  to  hold 
property  without  the  perplexing  intricacies,  the  hazard- 
ous and  endless  necessity  of  perpetual  conveyances  for 
the  purpose  of  transmitting  it  from  hand  to  band.  It  is 
chiefly  for  the  purpose  of  clothing  bodies  of  men,  io 
succession,  with  these  qualities  and  capacities,  that  cor- 
porations were  invented,  and  are  in  use.  By  these 
means  a  perpetual  succession  of  individuals  are  capable 
of  acting  for  the  promotion  of  the  particular  object,  like 
one  immortal  being.  But  this  being  does  not  share  in 
the  civil  government  of  the  country,  unless  that  be  the 
purpose  for  which  it  was  created.  Its  immortality  no 
more  confers  on  it  political  power,  or  a  political  char- 
acter, than  immortality  would  confer  such  power  or 
character  on  a  natural  person.  It  is  no  more  a  state 
instrument,  than  a  natural  person,  exercising  the  same 
powers,  would  be." 

>  4  WbeatoD,  R.  636. 
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Id  a  flubeeqneot  case  the  same  distingoished  Judge 
says ;  "  The  great  object  of  ao  incorporatioD  is  to  be- 
stow the  character  and  properties  of  iDdividuality  on  a 
collective  and  cbaogiog  body  of  meo." ' 

Blackstooe  defines  a  corporation  to  be  a  franchise ; 
and  each  individual  of  the  corporation,  he  says,  is  also 
said  to  have  a  franchise,  or  freedom.  The  word  "  fran- 
chise," in  its  most  extensive  sense,  is  expreeaive  of  great 
pcditical  rights,  as  the  right  of  being  tried  by  a  jury, 
the  right  a  man  may  have  to  an  office,  and  the  right  of 
suffrage.  It  is  in  this  sense  that  the  word  is  applied 
by  Blackstone,  when  defining  a  corporation,  and  not 
in  the  leas  general  and  more  appropriate  sense  of  the 
ezcluaive  exercise  of  some  right,  or  the  sole  enjoyment 
of  some  profit,  as  the  right  to  wrecks,  or  the  privilege 
of  a  fair,  or  a  market.  *'  A  corporation,"  says  Mr.  Kyd, 
"  is  a  political  person,  capable,  like  a  natDral  person,  of 
enjoying  a  variety  of  franchises ;  it  is  to  a  franchise,  as 
the  substance  to  its  attribute ;  it  is  something  to  which 
many  attributes  belong,  but  is  itself  something  distinct 
from  those  attributes."  ' 

Franchises,  say  the  Supreme  Court  of  the  United 
States,  are  special  privileges  ccmferred  by  government 
on  individuals,  and  which  do  not  belong  to  the  citizens 
of  the  country  generally  by  ccHnmon  right ;  and,  in  this 
country,  no  franchise  can^be  held,  which  is  not  derived 
from  the  law  of  the  state.^ 

The  term  person  in  a  statute  embraces  not  only 
naUiral,  but  artificial  persons  unless  the  language  indi- 
cate that  it  was  employed    in  a  more  limited  sense. 

1  ProTideDce  Btnk  «.  BitlioK^  4  PeUn,  R.  S63. 

*  a  Black.  Comra.  37 ;  1  K;d,  15. 

>  Btnk  of  AagwU  v.  Bule,  13  Peton,  (U.  a  Col)  R.  919. 
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A  corporation  has  therefore  been  deemed  a  person, 
within  the  meaning  of  the  attachment  laws  of  Ala- 
bama.' 

The  words  corporation  and  incorporation  are  fre- 
qnently  confounded,  particularly  in  the  old  books.  The 
distinction  between  them  is,  however,  obvious;  the  one 
is  a  political  institution ;  the  otlier  only  the  aet  by  which 
that  institution  is  created. 

A  corporation,  we  hare  seen,  ia  a  pdtticd  institution 
merely,  and  it  has,  therefore,  bo  other  capacities  than 
such  as  are  necessary  to  effect  the  purpose  of  its  crea- 
tion. It  cannot  be  deemed  a  moral  agent,  subject  to 
moral  obligation ;  nor  can  it,  like  a  natural  person,  be 
subject  to  personal  suffering.  This  principle  explains 
many  of  the  incapacities  ascribed  to  a  corporation, 
and  without,  as  Mr.  Kyd  says,  having,  recourse  to  the 
quaint  observation,  common  in  the  old  books,  *'  that 
it  exists  merely  in  idea,  and  has  neither  soul  nor  body.^" 
It  is  reported  by  Lord  Coke,  that  C.  Baron  Manwood 
demonstrated  that  corporations  have  no  soul  by  the 
following  curious  syllogism ;  *<  None  can  create  souls, 
but  God ;  but  a  corporation  is  created  by  the  King ; 
therefore,  a  corporation  can  have  no  soul."  On  these 
principles  it  is  that  a  corporation  cannot  be  guilty  of  a 
crime,  as  treason  or  felony.' 

The  immortality  of  a  corporation  means  only  its  ca- 
pacity to  take  in  perpetual  succession  as  long  as  the 
corporation  exists;  so  far  is  it  from  being  literally  true 
that  a  corporation  is  immortal,  many  corporations  of 
recent  creation  are  limited  in  their  duration  to  a  cer- 

1  Planters  &c  Bank  *.  Andrews,  8  Port.  (All.)  R.  404. 
"10  Co.  32,  b.;  1  Kyd,  71. 
Mbid;  3  BolsL  33a 
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tain  number  of  years.  A  corporation  without  limi- 
tation may  be  dissolred,  and  consequently  cease  to 
exist,  for  want  of  members,  voluntary  surrender  of 
franchises,  forfeiture  by  misuser,  &c.'  When  it  is 
said,  therefore,  that  a  corporation  is  immortal,  we  can 
understand  nothing  more  than  that  it  may  exist  for 
an  indefinite  duration ;  and  the  authorities,  which  have 
been  cited  to  prove  its  immortality  in  any  other  sense, 
do  not  warrant  the  conclusion  drawn  from  them.' 

Upon  the  application  of  the  epithet  invisibUtiy  to 
corporations,  which  is  often  met  with  in  the  books, 
Mr.  Kyd  has  bestowed  the  following  just  criticism ;  — 
"  That  a  body  framed  by  the  policy  of  man,  a  body 
whose  parts  and  members  are  mortal,  should  in  its  own 
nature  be  immortal ;  or  that  a  body  composed  of  many 
bulky,  visible  bodies  should  bo  invisible,  in  ^he  common 
acceptation  of  the  word,  seems  beyond  the  reach  of 
common  understandings.  A  corporation  is  as  visible  a 
body  as  an  army ;  for  though  the  commission  or  au- 
thority be  not  seen  by  every  one,  yet  the  body,  united 
by  that  authority,  is  seen  by  all  but  the  blind.  When, 
therefore,  a  corporation  is  said  to  be  invisible,  that  ex- 
pression must  be  understood  of  the  right  in  many  per- 
sons collectively,  to  act  as  a  corporation,  and  then  it 
is  as  visible  in  the  eye  of  the  law,  as  any  other  right 
whatever,  of  which  natural  persons  are  capable;  it 
is  a  right  of  such  a  nature,  that  every  member,  sep- 
arately  considered,  has  a  freehold  in  it,  and  all,  joinUy 


1  See  3  Kent,  Comm.  315. 

*  I  Kjd,  17.  The  pamge,  cited  rrom  Grotias  [b.  3,  cL  9,  $  3,)  in  np- 
port  of  Ibe  ideft  of  the  imiDortality  of  corpontioiM,  ie  eg  far  from  jnatifying 
the  conclnaion  drann  from  it,  that  it  proceed*  on  the  lappontion  that  thej 
may  cetae  to  exiaL    Ibid. 
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considered,  hare  an  inheritance  which  may  go  in  sac- 
cesfflOD." ' 

The  above  criticism  will  apply  to  the  intat^i^  nature 
ascribed  to  corporations,  and  it  seems  equally  impossible 
to  comprehend  why  a  number  of  bulky  persons  may  not 
be  touched,  as  well  as  be  seen.  In  one  sense,  however, 
a  corporation  ia  intan^ble,  and  that  is,  if  an  execution 
issue  against  it,  there  is  no  body  which  can  be  arrested ; 
for  although  the  officer  may  both  perceive  and  touch  the 
bodies  of  the  individual  members,  yet  he  cannot  take 
the  body  of  either  of  them  by  virtue  of  the  execution 
against  the  corporate  body.'  It  was  held,  as  long  since 
as  the  reign  of  Edward  4,  that  a  corporation  could  not 
be  imprisoned ;  and  the  same  doctrine  has  been  since 
repeatedly  recognised.' 

^  2.  Object  and  Use  of  Corporations.  The 
purpose  of  endowing  companies  and  societies  with  the 
capacity,  peculiar  to  a  corporation,  is  alluded  to  in  the 
definition,  we  have  offered,  of  Chief  Justice  Marshall  of 
the  meaning  of  a  corporation.  The  purpose  is  indeed 
at  once  apparent,  when  we  contemplate  an  association 
of  natural  persons  without  such  capacity.  A  common 
union  of  individuals,  it  is  obvious,  is  deficient  in  the  co* 
ercive  authority  which  is  required  to  render  their  mles 
and  regulations  obligatory.  Should  the  privileges  and 
immunities  of  such  an  association  become  the  subject 
of  controversy,  there  exists  no  ability  of  making  any 
defence ;  and  when  the  members  who  compose  it  are 


•  1  Kjd,  15,  Ifi. 

*  Nicholj  tr.  Thomas,  4  UasB.  R.  332. 

>  Proprieton  or  MerTiinack  River,  Slc^  7  Haia.  R,  186. 
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dispersed  by  death,  or  otherwise,  it  has  not  the  power 
to  transfer  the  privileges  giveo  to  it  to  other  persons. 
With  regard  to  the  power  of  holding  property,  —  if,  for 
example,  a  grant  of  land  should  be  made  to  twenty  indi- 
viduals not  incorporated,  the  right  to  the  land  cannot  be 
assured  to  their  successors,  without  the  inconvenience 
of  making  frequent  and  numerous  conveyances.  The 
advantage  of  a  charter  of  incorporation  is  exempUfied 
in  the  case  of  the  Trustees  of  the  Philadelphia  Baptist 
Association,^  in  which  case,  a  citizen  of  Virginia,  in  his 
last  will,  made  a  bequest  to  tbat  society,  as  a  perpetual 
fund  for  the  education  of  youths  of  the  Baptist  denom- 
ination. Although  that  association  had  existed  for 
many  years  before  the  date  of  the  will,  yet  it  was  held 
by  the  Supreme  Court  of  the  United  States,  that,  as  a 
society,  it  could  not  take  the  trust.  Nothing  passed  to 
the  association  but  the  trust,  and  that  even  the  individ- 
uals were  not  authorized  to  carry  into  effect ;  as  Ihe 
trust  was  given  to  the  association  forever,  and  not  to  the 
individuals,  who  composed  the  association,  and  their 
representatives.  When,  on  the  other  hand,  any  num- 
ber of  persons  are  consolidated  and  united  into  a  cor- 
poration, they  are  then  considered  as  one  person,  which 
has  but  one  will,  —  that  will  being  ascertained  by  a  ma- 
jority of  the  votes.  The  privileges  and  immunities,  the 
estates  and  possessions  of  a  corporation,  when  once 
vested,  are  vested  forever,  or,  until  the  end  of  the  period 
which  may  be  prescribed  for  its  duration ;  and  this  im- 
portant object  is  effected  without  any  new  transfer  to 

1  IVttttma  of  the  PhiUdelphii  Baptist  AuocUtion  v.  Hut,  4  Wheat 
R.]. 

'  Evoa  the  uAMqaent  iDcorpontion  of  the  usociation  did  Dot  entitle  it 
to  the  beqoeat  Ibid. 
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succeeding  members.  Fersoos,  who  are  disposed  to 
make  appropriations  for  any  useful  purpose,  can  nerer 
fully  obtain  their  object  without  an  incorporating  act  of 
the  gorernment ;  and  accordingly  it  has  been  generalty 
the  policy  and  the  custom  (especially  in  the  United 
'  States)  to  incorporate  all  associations,  whicb  tend  to  the 
public  advantage,  in  relation  to  municipal  gorernmeot, 
commerce,  literature,  and  religion.  The  public  benefit 
is  deemed  a  sufficient  consideration  of  a  grant  of  corpo- 
rate privileges ;  and  hence,  when  a  grant  of  such  privi- 
leges is  made,  (being  in  the  nature  of  ao  executed  con- 
tract), it  cannot,  in  case  of  a  private  corporation,  be 
revoked.'  The  object  in  creating  a  corporation  is,  in 
fact,  to  gain  the  union,  contribution,  and  assistance  of 
several  persons  for  the  successful  promotion  of  some  de- 
sign of  general  utility,  though  the  corporation  may,  at 
the  same  time,  be  established  for  the  advantage  of  those 
who  are  members  of  it.  The  principle  laid  down  by 
Domat  is,  that  the  design  of  a  corporation  is  to  provide 
for  some  good  that  is  useful  to  the  public' 

§  3.  Public  and  Private  Corporations.  There 
are  various  kinds  of  corporations,  which  are  distin- 
guished by  their  degrees  of  power  and  the  object  and 
pur[>ose  of  their  creation ;  and  the  members  of  some  cor- 
porations are  subject  to  certain  liabilities  which  do  not 
attach  to  the  members  of  others.  It  is,  therefore,  proper, 
after  having  explained  the  meaning  and  general  object 
of  a  body  corporate,  to  clear  the  way  to  private  corpo- 
rations, and  to  gratify  the  reader's  curiosity,  by  a  pre- 

>  S«a  Bluk.  Comm.  voL  1,  p.  4S7 ;  Dtitmoath  Collets  v.  Wgodnrd,  4 
WbeiL  637. 
■  3  Doaut,  Ciril  Law,  453. 
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liminaiy  notice  of  corporations  of  a  different  kind.  The 
word  corporation  is,  we  know,  oftentimes  significant  of 
a  community  clothed  with  extensive  civil  authority;  and 
a  community  of  that  kind  is  sometimes  called  a  political., 
sometimes  a.  municipal,  and  sometimes  a  ^&/ic  corpo- 
ration. It  is  generally  called  public,  when  it  has  for  its 
object  the  government  of  a  portion  of  the  state ;  and  al- 
though in  such  a  case  it  involves  some  private  interests, 
yet,  as  it  is  endowed  with  a  portion  of  political  power, 
the  term  public  has  been  deemed  appropriate.  Another 
class  of  public  corporations  are  tb<»e  which  are  founded 
for  public,  though  not  for  political  or  municipal  pur- 
poses, and  the  whole  interest  in  which  belongs  to  the 
government.  The  bank  of  the  United  States,  for  ex- 
ample,  if  the  stock  belonged  exclusively  to  the  govern- 
ment, would  be  a  public  corporation ;  but  inasmuch  as 
there  are  other  owners  of  the  stock,  it  is  a  private  cor- 
poration.' The  distinction  between  public  and  private 
corporations  will  be  again  explained,  in  the  commence- 
ment of  the  treatise. 

^  4.  HiSTORT  or  McNictPAUTiEs.  The  effects 
of  the  first  kind  of  public  corporations  (municipal- 
ities) upon  tiie  destinies  of  mankind  have  been  of  so 
much  importance,  that  we  should  hardly  be  excused  in 
passing  them  over,  without,  at  least,  a  general  refer- 
ence to  their  rise  and  progress. 

The  origin  of  municipal  corporations  may  be  referred 
to  the  earliest  institution  of  political  sovereignty ;  or, 
in  other  words,  to  the  first  collection  of  individuals  uni- 


1  Dartmoalb  College  «.  Woodward,  4  WheaL  668 ;  3  Kent,  Comm.  333: 
The  fint  kind  of  corporation*,  we  htve  mentioned,  are  denominated  b;  the 
Civil  Code  of  Louiaianft  poiitkai  corpontiona.    Tit.  10,  ch.  I,  art  430. 
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ted  for  the  purpose  of  a  comraon  gorernment.  Nations^ 
or  states,  are  denomiDated  by  publicists  bodies  politic ; 
and  are  said  to  hare  their  affairs  aod  interests,  and  to 
deliberate  and  resotv.e  in  common.  They  thus  become 
as  moral  persons,  having  an  understanding  and  will  pe- 
culiar to  themselves,  and  are  susceptible  of  obligations 
and  laws.'  In  this  extensive  sense,  the  United  States 
may  be  termed  a  corporation ;  and  so  may  each  State 
singly ;  so  the  king  of  England  is  a  corporation ;  and 
BO  is  Parliament."  The  plan  of  forming,  or  incorpora- 
ting inferior  and  subordinate  communities,  imperia  in 
imperio,  such  as  cities  and  towns,  may  be  referred  to  a 
period  nearly  as  remote.  "  The  same  cause,"  says  Do- 
mat,  **  which  has  linked  men  together  in  society,  for 
supplying  the  wants  of  every  one  by  the  concourse  and 
assistance  of  many  others,  has  produced  the  first  socie- 
ties of  villages,  of  boroughs,  and  of  towns."  ^  We  read, 
too,  in  the  sacred  writings,  of  salt  being  thrown  on  the 
ground  where  cities  had  stood ;  *  and  Pausanias  has 
described  the  form  of  founding  cities  among  the 
Greeks.' 

When  the  Roman  arms  had  achieved  the  conquest  of 
any  foreign  country,  municipia,  or  towns,  were  estab- 
lished, the  inhabitants  of  which  obtained  the  rights  of 
Roman  citizens.  Some  of  these  municipia  possessed 
all  the  rights  of  Roman  citizens,  except  such  as  could 
not  be  enjoyed  without  residing  in  the  city  of  Rome. 
Others  enjoyed  only  the  privilege  of  serving  in  the  Ro- 
man legion,  but  had  not  the  right  of  electing  civil  offi- 

i  Vatlel,  49. 

>  10  Co.  39  b. ;  1  Sbepard'a  Abr.  431. 

3  2  Dom&t,  Civil  Uw,  437. 

*  Jadgaa,  isL  45. 

s  AduD'i  Rom.  Antiq.  73. 
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cera.  They  used  their  own  laws  and  customs,  which 
were  called  Leges  Municipales;  nor  did  they  receive 
any  Roman  laws,  unless  by  their  own  free  consent  — 
nisiJUndi  fieri  veltent.'  When  a  city  was  to  be  built 
in  a  newly  conquered  colony,  the  founder,  dressed  in  a 
Gabinian  garb,  marked  out  its  compass  by  a  furrow 
made  with  a  plough,  leaving  a  apace  wherever  it  was 
intended  to  erect  a  gate  or  porta ;  which  operation  was 
attended  with  certain  imposing  ceremonies,  that  are 
supposed  to  have  been  borrowed  from  the  Etrurians.' 
Sylla,  to  reward  his  military  officers,  first  introduced 
the  custom  of  settling  military  colonies,  which  was  imi- 
tated by  Julius  Cssar,  Augustus,  and  others.  To  these 
colonies  whole  legions  were  sent,  with  their  officers, 
their  tribunes  and  centurions.'  The  colonies,  it  is  said, 
differed  from  the  free  towns  in  this,  that  they  used  the 
laws  prescribed  by  the  Romans,  but  they  were  governed 
by  similar  magistrates.  Their  two  chief  magistrates 
were  .called  Duumviri ;  and  their  senators  Decuriones ; 
the  latter  deriving  their  name  from  the  circumstance, 
that  when  a  colony  was  settled,  every  tenth  man  was 
made  a  senator.'* 

We  have  been  somewhat  particular  in  mentioning 
the  institution  ,of  these  municipal  corporations  by  the 
Romans,  because  they  had  permanent  consequences 
upon  the  destinies  of  future  ages.  Sir  James  Mackin- 
tosh, in  describing  the  government  of  Britain  when 
subject  to  Roman  power,  tells  us,  that  thirty-three 
townships  were  established  in  that  island  from  Win- 

1  Ibid.  71. 

>  Ibid.  73, 3 ;  Lit.  viii.  16,  i.  44 ;  Virg.  Maeii.  v.  755. 

*  But  tbia  cuEtom  afterwards  fell  into  diaiue.    Tacit.  Annala,  xiv.  73L 

*  Adam's  Roman  Aatiqnitiea,  73,  4 
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Chester  to  IprerDess,  with  various  constitutions,  to  the 
magistrates  of  which  was  given  the  local  police,  and 
also  a  certain  share  of  judicial  power.  The  inhabit- 
ants of  those  townships,  it  is  true,  though  they  had  the 
privileges  of  Roman  citizens,  could  only  exercise  them 
within  the  walls  of  Rome,  which,  says  the  same  elegant 
writer,  "  was  the  sole  remaining  dignity  which  seems 
at  last  to  hare  distinguished  the  conquering  city  from 
the  enslaved  world."' 

It  is  a  fact  worthy  of  observation,  and  one  which  has 
been  rendered  clear  by  the  acuteness  and  erudition  of 
modern  antiquaries,  that  the  municipal  corporations, 
which  the  policy  of  the  Romans  created  in  Britain, 
formed  die  only  shadow  of  government  for  the  half 
century  which  ensued  the  abdication  of  the  -govern- 
ment of  that  country  by  the  Romans.  And  it  is  not  to 
be  doubted,  that  the  remembrance  and  remains  of  them 
contributed  to  the  formation  of  those  elective  govern- 
ments of  towns,  which  were  the  foundation  of  liberty 
among  modern  nations.' 

In  all  the  countries  which  had  been  provinces  of  the 
Roman  empire,  the  municipal  establishments  of  the 
Romans  retained  some  vestiges  of  those  elective  forms, 
and  of  that  local  administration,  which  had  been  bestowed 
on  them  by  the  civilizing-  policy  of  those  renowned  con- 
querors. These  remains  of  Roman  goverment,  though 
ibey  were  not  sufficiently  striking  to  attract  the  obser- 
valion  of  the  petty  tyrants  in  whose  territory  they  were 
situated,  yet,  beyond  doubt,  they  contributed  to  prepare 
the  people  for  more  valuable  privileges  in  better  times.' 

1  Historj  of  EojrlaDd,  by  Sir  James  MackJDhMh,  vol.  i  p.  30; 

>  lb.  31,  32.    Bsvignj^  HisL  of  Roman  Law,  tiaiulated  by  Cathoart, 

>  Sir  James  Mackintosh,  ut  eupn,  p.  204. 
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When  the  feudal  eystem  had  become  degenerated, 
and  when  the  rights  which  men  esteem  to  be  the  most 
valuable  in  social  hfe  were  deaied,  the  commercial 
cities  of  Italy  were  incited  to  throw  off  their  feudal 
fetters,  and  to  demand  a  government  approximating  in 
a  much  greater  degree  to  freedom  and  cquahty.  This 
laudable  and  manly  spirit  was  fortunately  encouraged  by 
the  feeble  and  imperfect  jurisdiction  of  the  German 
emperors  —  their  distance  from  Italy — and  their  en- 
gagement in  papal  controversies.  Those  cities,  accord- 
ingly, in  the  eleventh  century,  boldly  assumed  new 
privileges,  and  formed  themselves  into  bodies  politic, 
under  laws  made  by  their  own  consent.  In  some 
instances  sums  of  money  were  paid  for  certain  immuni- 
ties —  and  in  others,  they  were  conferred  gratuitously. 
The  passion  for  liberty  had  in  fact  become  so  general 
in  Italy  before  the  termination  of  the  last  crusade,  tbat 
every  city  had  extorted,  or  purchased,  or  received  from 
the  generosity  of  the  prince  upon  whom  it  had  been 
dependent,  a  grant  -of  very  extensive  and  important 
corporate  privileges.' 

The  example, .  afforded  by  Italy,  of  innovation  upon 
the  principles  of  feudal  government  was  soon  followed 
in  France.  The  policy  of  conferring  new  privileges  on 
the  towns  within  his  tlomaina  was  adopted  by  Louis  le 
Gros,'  with  the  view  of  curbing  the  turbulence  of  his 

>  1  Rob.  ChirlcB  V.  ch.  v.  05,  Sa  Otto  Frlai^DBiB,  who  is  cited  hj 
Robertson,  thus  deacribea  the  atate  or  Italy,  under  Fred.  I.  — "Tlie  cltiea 
■0  ranch  affect,  and  are  bo  solicitous  to  avoid,  the  insoleace  of  power,  that 
almost  all  of  them  have  thrown  off  every  other  abthority,  aod  are  {overaed 
by  their  own  magistrates ;  insomuch,  that  all  the  country  ia  now  filled  with 
fre«  citiea,  moBt  of  which  have  compelled  the  hiafaopB  to  reside  within  their 
walla;  and  there  is  scarcely  any  nobleman, bow  great  soever  hie  power 
nuy  be,  who  is  not  subject  to  the  laws  and  govemraent  of  some  city." 

■  According  to  RoberUon ;  but  according  to  Sir  Juiea  Mackiotoab,  tb« 
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poteDt  vassals.  The  privileges  he  bestowed  were  de- 
noioiDated  "charters  of  community," — charters  which 
had  the  effect  of  enfranchisiog  the  inhabitants  —  abol- 
ishing every  indication  of  their  servitude  —  and  of 
forming  them  into  corporations  to  be  governed  by 
ordinances  passed  by  a  council  of  their  own  nomina- 
tion. The  conduct  of  the  monarch  was  imitated  by  the 
principal  subordinate  barons,  who  granted  similar  im- 
munities to  the  towns  within  their  own  territories. 
These  charters  of  liberty,  owing  to  the  necessity  there 
was  of  procuring  money  to  defray  the  expenses  attending 
the  expeditions  to  the  Holy  Land,  were  the  subjects  of 
bargain  and  sale ;  and  thus,  the  consequences  of  the 
institution  of  independent  corporate  communities,  which 
were  repugnant  to  the  maxims  of  feudal  policy,  and 
equally  adverse  to  the  sway  of  feudal  power,  were 
disregarded  in  the  eagerness  to  obtain  the  "  sinews  of 
war." '  The  same  practice  was  soon  afterwards  adopted 
in  Spain,  England,  and  the  rest  of  the  feudal  countries. 
And  by  this  means,  as  Kent,  in  his  Commentaries 
observes, — "order  and  security,  industry,  trade,  and 
the  arts,  revived  in  It^y,  France,  Germany,  Flanders, 
and  England."^ 

ezempUoD  of  French  towns  from  tmial  ijnnnj  iru  adorUd  from  Loai*  Is 
GroB.    W*L  Iff  Ei^land,  voL  L  p.  SOS. 

1  The  tig-bt  of  aovereigntj,  however,  remaioed  in  the  King,  or  Baron, 
within  whoM  territoriea  the  respective  ciliee  were  located,  aod  from  whom 
the;  received  their  chartera.    See  Rob.  Charles  V.  26,  S07. 

3  2  Kent,  Comm.  318.  To  the  institution  of  corporations,  eaji  the  author, 
may  be  attributed,  in  some  considerable  degree,  the  introduction  of  regular 
government  and  etabia  protection,  after  Europe  had  for  many  years  been 
deprived,  bj  the  inundatioo  of  the  barbarians,  of  all  the  civilization  and 
'  science  which  had  accooipanied  the  Roman  power. 

Mr.  Wilcocfa,  in  his  historical  Sketch  of  Municipalities,  which  preface! 
bia  Treatise  on  **  Municipal  Corporations,"  observes,  that  the  eetabliabment 


D.qit.zeaOvGoOt^lc 


INTRODUCTION.  15 

Id  the  reign  of  Henry  tbe  First  of  England,  who  waa 
a  contemporary  of  Louis  te  Gros,  the  iohabitanta  of 
London  bad  begun  to  farm  tbeir  tolls  and  duties,  and 
they  obtained  a  royal  charter  for  that  purpose.  The 
example  of  London  was  soon  followed  by  the  other 
trading  towns,  and  from  this  time  forward  the  existence 
of  the  municipal  corporations,  called  "  boroughs,"  be- 
comes more  and  more  conspicuous.^     The  arrange- 

of  tiioM  corpontioiu  "  wis  the  effect  of  that  spirit  of  libertj'  which  bad 
gone  mbnwd,  lud  a  considerable  degree  of  power  and  iodcpeiideDce  alreadj 
existing  in  the  cities  and  towns  to  which  charters  were  granted.  Thej 
were  alreadj  become  infliieDtial  and  wealthj  aasociatioDa.  Tbeir  traffic 
not  only  brought  them  riches,  but  gave  them  a  maritime  power  not  ilicon- 
aidenble  in  those  times.  Their  increaaing  wealth  and  commerce  establish- 
ed among  them  the  bargher  watch  and  ward,  and  voluntary  associations  for 
tbe  protection  of  properly,  not  efficient  at  all  times  agaioat  the  rapacity  of 
marauding  barono,  but  capable  of  repolling  those  bands  of  outlaws  and  dis- 
ciplined robbers,  with  whose  predatory  eicursiona  the  annals  of  European 
history  are  frequently  stained.  The  dangers  to  which  tbeir  property  was 
exposed  taught  them  the  necessity,  and  they  soon  learnt  the  power  of  union. 
While  the  borons  wer«  wasting  their  revenues  and  retainera  to  wild  wars, 
and  weakening  each  other  with  mutual  conflicts,  the  towns  were  gradually 
and  silently  accumulating  wealth,  population,  and  power.  At  a  very  early 
period  of  our  history,  they  were  defended  by  walla.  With  Italian  merchan- 
dise tbey  imported  tbe  institutes  of  Venice  and  Genoa ;  and  commerce  with 
the  Hanse  towns,  then  also  in  their  infancy,  introduced  a  similarity  of  in- 
tenwl  arrangement  The  granU  of  privilegea  contained  in  the  charters 
were  in  fact  confirmations  of  privileges  already  existing.  Thiaaanctioo  gave 
GonfldeDce  and  firmness  to  the  municipalities,  with  little  losa  or  concesaion  of 
the  lords.  It  requires  no  hiatorical  documents  to  convince  us,  that  had  they 
Dot  been  already  powerful,  they  would  not  have  been  equally  favored  by 
the  barons  and  princea,  each  desiring  the  aSBiatance  of  alliea  in  tbe  struggle 
between  prerogative  and  privilege.  The  statesmen  of  (hoae  times  had  little 
idea  of  calling  new  poweis  into  existence ;  the  utmost  extent  of  their  poli- 
cy waa  to  avail  themselves  of  those  which  they  found  at  hand -"  —  JfUcodi 
on  Mmtidpd  Corporoliotu,  3. 

>  Millar's  Hist  Views  of  Eng.  Gov.  340.  The  free  cities  of  Germany  had 
acquired,  in  the  I3th  century,  such  opulence,  as  enabled  them  to  form  tbe 
fomons  Hanaeatic  league,  which  rendered  them  so  formidable  to  the  militti- 
ly  powers  in  their  vicinity.    Ibid.  344> 
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ment  just  mentioned,  in  relation  to  tolls  and  duties, 
seems  to  have  suggested  the  first  idea  of  a  borough, 
considered  as  a  corporation.  Some  of  the  principal 
inhabitants  of  a  town  undertook  to  pay  the  yearly  rent, 
which  was  due  to  the  superior,  and  in  consideration 
of  which  they  were  permitted  to  levy  the  old  duties, 
and  became  responsible  for  the  funds  committed  to 
their  care.  As  managers  of  the  community,  therefore, 
they  were  bound  to  fulfil  its  obligations  to  the  superior ; 
and  by  a  very  natural  extension  of  the  same  principle, 
it  was  finally  understood,  that  they  might  be  prosecuted 
for  all  its  debts;  as  they  had,  of  course,  a  right  of 
prosecuting  all  its  debtors.  The  society  was  thus 
viewed  in  the  light  of  a  body  politic,  or  fictitious  jierwn, 
capable  of  legal  acts,  and  executing  every  kind  of 
transaction  by  means  of  trustees.  This  alteration  in 
the  state  of  English  towns  was  accompanied  with  many 
other  improvements ;  they  were  placed  in  a  condition 
that  enabled  them  to  dispense  with  the  protection  of 
their  superior ;  and  took  upon  themselves  to  provide  a 
defence  against  foreign  invaders,  and  to  secure  their 
internal  tranquillity.  In  this  manner  they  ultimately 
became  completely  invested  with  the  local  government 
of  the  place.'  There  are  many  instances  in  England 
of  grants  by  charter  to  the  inhabitants  of  a  town,  *'  that 
their  town  shall  be  a  free  borough,"  and  that  they  may 
enjoy  a  variety  of  privileges  and  exemptions,  without 
any  direct  clause  of  incorporation;  and  yet  by  virtue 
of  such  charter  such  towns  have  been  considered  as 
incorporated.' 


1  s««  I  Kyd,  43. 

*  Ibid.  63,  and  Hadox,  Hiat.  ofExcb.  403: 
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§  5.  Qdasi  Corporations.  Both  towns  and  other 
political  divisions,  as  connties,  hundreds,  &c.,  which 
are  established  wltiiout  ao  express  charter  of  incorpora- 
tion, are  deoominated  qttasi  corporations.  In  the  same 
class  of  corporate  bodies  are  included  overseers  of  the 
poor,  supervisors  of  a  county,  loan  officers  of  a  county, 
Stc.,  who  are  invested  with  corporate  powers  sub  modo, 
aod  for  a  few  specified  purposes  only.*  And  the  de- 
cisions have  been,  that  the  successors  of  such  officers 
may  sue  for  a  debt  or  duty  due  their  predecessors  in 
their  official  capacity ;  and  also  where  the  same  officers 
contract  a  debt,  by  which  they  become  liable  to  another, 
and  afterwards  go  out  of  office*  they  cannot  be  sued  as 
iaie  overseers,  &c.,  but  the  action  must  be  against  their 
successors.'  In  the  same  class  of  corporations  are  also 
included  school  districts.^  In  the  Supreme  Court  of 
Massachusetts,  it  was  expressly  decided,  that  a  school 
district  may  sue  as  a  corporation,  by  its  corporate 
name.* 

The  following  extract  from  the  opinion  of  the  late 
learned  Chief  J.  Parker,  in  the  case  just  referred  to, 
places  in  a  clear  light  what  is  meant  by  a  quasi  corpo- 
ration ;  ♦'  That  they  "  (school  districts)  '*  are  not  bodies 
politic  and  corporate,  with  the  general  powers  of  cor- 
porations, must  be  admitted ;  and  the  reasoning,  ad- 

I  2  Keot,  Coum.  231 ;  North  Hempatead  v.  H«mpetead,  2  Wend.  (N.  Y.) 
R.109. 

■  JacksoD  V.  Hutwoll,  18  Johra.  (N.  Y.)  R.  422 ;  bdJ  see  1  KjA,  39, 30, 
31. 

3  Grant  «.  Pancher,  5  Coweo,  (N.  Y.)  R.  and  authorities  there  cited.  Sea 
■tso  Todd  V.  fiirdsaJI,  1  Coweo,  (N.  Y.)  R.  358,  and  the  aDtfaoritic*  of  different 
Slatei  there  cited  in  the  repaner'a  note.  City  of  Lexington  ».  Mcduillao'a 
heirs,  9  Dana,  (Ken.)  R.  51!).  In  actions  against  lowoa  each  inhabitant  is 
liable   1  Greenlear,  [Me.]  R.  3i;i ;  Adams  o.  Wiscasset  Bank. 

4  The  inhabitants  or4tb  School  District  v.  Wood,  13  MsM.  R.  193. 
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vanced  to  show  their  defect  of  power,  is  coDclusive. 
The  same  may  be  said  of  towns,  and  other  municipal 
societies ;  which,  although  recognised  by  various  sta- 
tutes and  by  immemorial  usage,  as  personB,  or  aggre- 
gate corporations,  with  precise  duties  which  may  be 
enforced,  and  privileges  which  may  be  maintained,  by 
suits  at  law,  yet  are  deficient  in  many  of  the  powers 
incident  to  the  genera)  character  of  corporations.  They 
may  be  considered,  under  our  institutions,  as  qua  cor- 
porations, with  limited  powers,  co-extensive  with  the 
duties  imposed  upon  them  by  statute,  or  usage ;  but 
restrained  from  a  general  use  of  the  authority,  which 
belongs  to  these  metaphysical  persons  by  the  common 
law.  The  same  may  be  said  of  all  the  numerous  cor- 
porations, which  have  been,  from  time  to  time,  created 
by  various  acts  of  the  legislature ;  all  of  them  enjoying 
the  power  which  is  expressly  bestowed  upoii.them,  and 
perhaps,  in  all  instances,  where  the  act  is  silent,  pos- 
sessing by  necessary  implication,  the  authority  which  is 
requisite  to  execute  the  purposes  of  their  creation.' 
They  differ  in  character,  also,  from  those  corporations 
which  exist  at  common  law,  in  some  particulars.  It  is 
not  necessary  that  our  municipal  corporations  should 
act  under  seal,  in  order  to  bind  themselves  or  obligate 
others  to  them.'  A  vote  of  the  body  is  sufficient  for 
this  purpose ;  and  this  mode  has  prevailed  with  the 
proprietors  of  common  and  undivided  land,  even  in  the 
disposition  of  their  real  property,  contrary  to  the  gen- 
eral provision  of  law  respecting  the  transfer  of  real 


1  Sm  Jackaon  s.  Hartwell,  18  Johns.  R.  423. 

S  The  doctrine  is  now  well  settled,  thftt  anj  corporation  mir  become 
obligated  without  the  common  set  I. — See  Post,  cbapten  ralative  to  common 
teal,  and  the  power  to  make  eontracla. 
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estate.  It  will  not  do,  therefore,  to  apply  the  strict 
prioctples  of  law  respecting  corporations,  in  all  cases, 
to  these  aggregate  bodies,  which  are  created  by  statute 
in  this  commonwealth.  By  the  several  statutes  which 
hare  been  passed,  respecting  school  districts,  it  is  mani- 
fest, that  the  legislature  has  supposed  that  a  division  of 
towns,  for  the  purpose  of  maintaioiDg  schools,  will 
promote  the  important  object  of  general  education; 
and  this  valuable  object  of  legislative  care  seems  to 
require,  in  construing  their  acts,  that  a  liberal  view 
should  be  had  to  the  end  to  he  effected." ' 

^  6.  Sole  and  Aggregate  Corporations.  Before 
proceeding  to  treat  of  private  aggreg<tt€  corporations, 
it  is  proper  to  mention  another  geoerd  division  of  cor- 
porations, which  has  relation  to  the  number  of  persons 
of  which  the  corporation  is  composed;  and  that  is,  sole 
and  aggregate. 

A  sole  corporation,  as  its  name  implies,  consists  only 
of  o»e  person,  to  whom  uid  his  successors  belongs  that 
legal  perpetuity,  the  ^oymeot  of  which  is  denied  to 
all  natural  persons.'  Corporations  of  this  kind  were 
not  known  to  the  civil  law,  the  maxim  of  the  Roman 
lawyers  being  "tresfaciunt  coll^umJ*  Yet,  even 
among  the  Romans,  if  a  corporation  originally  consist- 
ing of  three  persons  was  reduced  to  one,  (n  universitas 
ad  unutn  redit,)  it  could  still  subsist  as  a  corporation, 
'* et  stet  nonten  universitatis.""    The  King  of  England 

1  See  Bank  of  United  Sutei  «.  Dindridge,  13  Wfaeit  R.  76;  School 
ConuDMbDen  c.  Deu,  3  Stew.  &.  Port.  (Ala.)  R.  110{  Lexington  (Citr  off 
«.  HcQaillan,  9  Duu,  (Ken.)  R.  51& 

*  1  Black.  Comrn.  460.  Individiula  hsving  peqwtakl  Mccewien,  lad  the 
e^Mcitjr  (rfaaiuK  and  being  ned  a  tbeir political  cbaraetar,  hare,  unifonnlj, 
in  the  books  of  EngUah  law,  been  caUed  coipoiBliatia.    1  ^d,  SD. 

>  1  Black.  Coam.  4BB. 
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is  an  example  of  a  sole  corporatioo,  and  bo  also,  it  is 
ccHindered,  are  the  bishops,  and  vicars,  in  that  country. 
Thus,  the  parish  minister  of  a  church,  io  En^and,  is 
said  to  be  seized,  during  his  iacumbency,  of  the  free- 
hold of  the  land,  wiUi  which  his  church  is  endowed,  as 
persona  ecdesia ;  and  he  is  deemed  capable,  as  a  sole 
corporation,  of  transmitttng  the  land  to  his  successors.* 
Fitzherbert  and  Brook  both  say,  upon  the  authority  of 
the  Year  Books,  (1 1  Hen.  4,)  that  if  a  grant  be  made 
to  the  church  of  such  a  place,  it  shall  be  a  fee  in  the 
parson  and  his  successors.^ 

Sole  corporations,  it  is  believed,  are  not  common  in 
the  United  States.  In  those  states,  however,  where  the 
religious  establishment  of  the  church  of  England  was 
adopted,  when  they  were  colonies,  together  with  the 
common  law  on  that  subject,  the  minister  of  the  parish 
was  seized  of  the  freehold,  as  persona  ecdesia,  in  the 
same  manner  as  in  England ;  and  the  right  of  his  sue- 
cossors  to  the  freehold  being  thus  established  was  not 
destroyed  by  the  abolition  of  the  regal  government,  nor 
can  it  be  divested  even  by  an  act  of  the  State  legisla- 
ture. This  was  held  by  Mr.  J.  Story,  m  ^ving  the 
opinion  of  the  Supreme  Court  of  the  United  States,  in 
the  case  last  referred  to. 

'*  We  are  not  aware,"  says  the  learned  Chief  Justice 
of  Massachusetts,  "  that  there  is  any  instance  of  a  sole 
corporation  in  this  Commonwealth,  except  that  of  a 
person,  who  may  be  seized  of  parsonage  lands,  to  hold 

1  Baroa  Gilbert,  in  hia  tre&tiie  oD  tenures,  nya  tfa«,t  wiciently  ■bbots  and 
prelate*  were  Buppoeed  to  be  married  to  tbe  church,  inaamnch  aa  the  right 
of  property  waa  vested  in  the  church,  and  the  poaeeeoion  in  the  abbot  or 
biahop.     Oab,Tea.  UQ. 

s  Fiu.  FeofiL  pi.  43 ;  Bra.  Eatate,  pi,  49 ;  cited  hy  Ur.  J.  Stwr,  iu  Town 
of  Pawlet  e.  Clark,  &c^  B  Cnnch,  3% 
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to  bim  and  bis  successors  in  the  same  office,  in  right 
of  bis  parish."  He  adds ;  "  There  are  some  instaoces 
in  which  certain  public  officers  are  empowered  by  stat- 
ute to  maintain  actions  as  successors,  such  as  judges  of 
probate,  county  and  town  treasurers;  but  it  is  only 
where  it  is  expressly  provided  by  statute." ' 

There  are  very  few  points  of  corporation  law  appli- 
cable to  sole  corporationa.  They  cannot  take  personal 
property  in  succession ;  and  their  corporate  capacity  of 
taking  property  is  confined  altogether  to  real  estate.* 

An  aggr^aie  corporation,  as  its  name  will  immedi- 
ately suggest,  consists  of  severtd  persons,  who  are  united 
in  one  society,  which  is  continued  by  a  succession  of 
members.  Of  this  kind  are  the  mayor  and  commonalty 
of  a  city,  the  heads  and  fellows  of  a  college,  the  mem- 
bers of  trading  companies,  &c.' 

I  Oereeen  &c  «.  Seira,  33  Pick.  (Mias.)  R.  125. 

■  Temtt  et  al.  v.  Taylor  et  al,  9  Crancb,  43.  It  U  considered  id  England, 
that  there  are  \wa  kinds  of  sole  corpontionB ;  ihoM  where  the  pereon  so 
deDoroimled  has  a  corporate  capacitj  for  his  ovn  benefit ;  and  those  when 
he  acta  onlj'  *a  truttee  for  the  benefit  of  olhera.  Of  the  firat  kind,  thoce 
best  known,  and  moat  comnnalj  enumerated,  are  the  king,  archbUhopa, 
bishopB,  certain  deani  and  prebendaries,  parsona  and  vicara ;  and  of  the 
•ante  kind  were  chiuntiy  prieato,  in  dajs  of  popish  superttition.  10  Co.  27; 
4  Co.  65;  Cro.  Eliz.  464 ;  I  Kjd,  90.  Of  the  second  kind  is  the  chambei^ 
Uio  of  London,  who  bmj  take  a  recognizance  to  biaiself  and  aucceMora,  in 
hia  politic  capacity,  in  tmst  for  the  orpbana.    Cro.  Elii.  464 ;  1  Kyd,  Sa 

3  1  Kjd,  76;  3  Kent,  Coann.  331. 
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PRIVATE  CORPORATIONS. 


CHAPTER    I. 


HBARinS,  SCTERAL  KIRDI,  AND  BISTORT  OP  PRIVATE  AGORE- 
SATE    P0BP0RATI0H8. 

§  1.  AccoRDiNo  to  the  several  definitions  we  have  in  our 
iatroducdon  offered  of  a  corporation,  it  means  an  intellectual 
body,  composed  of  individuals,  and  created  by  law ;  a  body 
which  is  united  under  a  common  name,  and  the  members  of 
which  are  so  capable  of  succeeding  each  other,  that  the  body 
(like  a  river)  continues  always  the  game,  notwithstanding  the 
change  of  the  parts  that  compose  it.  Within  this  definition,  we 
have  seen,  are  included  privatt,  as  well  as  public  corporations- 
The  latter  have  been  already  explained ; '  and  we  now  have 
occasion  to  distinguish  them  more  distinctly  from  the  former,  lo 
treating  upon  the  law  of  private  corporations.  In  the  popular 
meaning  of  the  term,  nearly  every  corporation  is  public,  inasmuch 
as  they  are  created  for  the  public  benefit ;  but  yet,  if  the  whole 
interest  does  not  belong  to  the  government,  or  if  the  corporation 
is  not  created  for  the  administration  of  political,  or  municipal 
power,  the  corporation  is  private.  A  ^tiA:,  for  instance,  may 
be  created  by  (he  government  for  its  own  uses  ;  but  if  the  stock  is 
owned  by  private  persons,  it  is  a  private  corporation,  although  it 
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is  erected  by  the  goverDDient,  and  lis  objects  and  operatioaa 
partake  of*  a  public  nature. 

There  is  a  leadiug  case  upoo  this  point,  the  case  of  the  United 
States  Banks.  The  Planters'  Bank  of  Georgia.'  C.  J.  Mar- 
shall, who  delivered  the  opinion  of  the  Court,  said  ;  "  The  suit 
is  against  a  corporation,  and  the  judgment  is  to  be  satisfied  hy 
the  property  of  the  corporation,  and  not  by  that  of  the  corpora- 
tors._  The  State  does  not,  by  becoming  a  corporator,  identify 
itself  with  the  corporation.  The  Planten^  Bank  of  Georgia  is 
not  the  State  of  Georgia,  although  the  State  holds  an  interest  in 
it."  "  It  is,"  he  says,  "  a  sound  principle,  that  when  a  gov- 
ernment becomes  a  partner  in  a  trading  company,  it  divests  itself, 
so  far  as  concerns  the  transactions  of  that  company,  of  its  sove- 
reign character,  and  takes  that  of  a  private  citizen." 

"  Generally  speaking,"  say  the  Court  in  Bonaparte  v.  Camden 
&.C.  Rail  Road  Company,  "  public  corporations  are  towns,  cities, 
counties,  parishes,  existing  for  public  purposes  ;  private  corpora- 
tions are  for  banks,  insurance,  roads,  canals,  bridges,  &c.,  where 
the  stock  is  owned  by  individuals,  but  their  use  may  be  public' 

A  turnpike  company,  in  which  the  State  holds  stock,  bas  been 
deemed  in  Pennsylvania  not  to  be  such  a  public  corporation  as  is 
exempt  from  the  operation  of  a  legislative  act,  giving  jurisdiction 
to  the  courts,  upon  the  application  of  a  creditor,  to  sequester 
the  pro6ts  and  tolls  of  the  corporation  for  the  payment  of  its 
debts.' 

A  hospital,  founded  by  a  private  benefaction,  is,  in  point  of 

1  9  WheitoD,  R.  007.  Id  tho  case  of  thu  Bank  of  S.  CaniliDK  v.  Gibbs, 
th«  question  wu,  whether  a  aimple  contract  debt,  due  that  baok,  was  a  debt 
due  to  the  public  within  the  proviaiom  of  the  act  relaljve  to  executora,  and 
u  such,  entitled  to  a  preference  aa  a  puUie  ddtL  The  decision  of  the  court 
was,  that  it  wsb  not  a  debt  due  to  liie  public,  and  that  the  Bank  could  claim 
no  priority  on  that  ground,  although  the  Bank  wna  owned  entirely  by  tho 
SUte.  3  M'Cord,  (3.  C)  a.  377.  And  the  Supreme  Court  of  North  Carolina 
said,  that  the  State  Bank  of  that  State  wdb  a  mere  privalo  corporation.  State 
Bank  of  North  Carolina  v.  Clark,  &c.     1  Hawks,  (N.  C.)  R.  36. 

9  Bonaparte  o.  Camden  and  Amboy  Rail  Road  Co.,  1  Baldwin,  (Cir.  Co.) 
R.S2i 

3  Turnpike  Co.  e.  Wallace,  8  Watt,  (P«dd.)  R.  3ia 
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law,  a  private  corporation,  though  dedicated  by  its  charter  to 
public  charity.  And  a  eollegt,  founded  and  endowed  in  the 
same  manner,  though  for  ibe  general  promotion  of  learning,  is ' 
private.'  A  college,  merely  because  it  receives  a  charter  from 
the  government,  though  founded  hy  private  benefactors,  it  has 
been  held,  is  not  thereby  constituted  a  public  corporation,  con- 
trolable  by  tbe  government ;  nor  does  it  make  any  difference,  that 
the  funds  have  been  generally  derived  from  the  bounty  of  the 
government  itself.* 

The  trustees  of  the  University  of  Alabama  were  held  to  be  a 
puUic  corporation,  because  tbe  Stale  bad  the  whole  interest  in 
tbe  institution,  without  being  under  any  obJigaiioa  of  contract 
with  any  one.' 

With  regard  to  poUHcal  corpora^ons,  for  the  government  of 
counties,  towns,  &c.  ;  it  is  true,  they  involve  some  private  intei^ 
ests,  yet,  for  tbe  reasons  already  given,  they  are  generally 
deemed  public,*  though  tbe  decisions  concerning  them  will  very 
frequently  apply  to  the  kind  of  corporations  respecting  which  we 
are  now  treating.  A  private  corporation  is  distinguishable  from 
•  municipal  corporate  body,  by  having  a  corporate  fund  from 

1  Dartmooih  College  «.  Woodward,  4  Whflit  668.  The  caM  of  SL  Ha- 
ir's Cfaorcb,  7  a  *nd  Rkwle,  (P«nii.)  R.  559.    S  Kent,  Comto.  332. 

>  Allen  V.  H'KwD,  1  Suid.  (Cir.  Co.)  R.  37& 

3  Tniatees,  &.c  v.  WitMton,  5  Stew.  &  Port  (AIl)  K.  17. 

*  See  Introduction,  §  3.  The  Civil  Code  of  LouiBiana  tnikea  but  one 
general  division  of  corporations,  which  ie  politieal  and  prwaie.  The  first  are 
defined  to  be  "  tboM  which  have  principalljr  for  their  object  the  adminisira- 
tioD  of  «  portion  of  the  State,  aod  to  whom  s  part  of  the  powers  of  govern- 
ment ia  delegated  to  that  effect"  See  Civil  Code  of  Louisiana,  tit  10,  eh. 
],  art  490.  All  other  corporatioru  ere,  by  the  nine  Code,  privale,  which  are 
divided  into  civil  and  religioua ;  and  this  distinction  results,  as  well  from 
the  qaalit;  of  the  peiaona  who  generally  compoee  these  kinds  of  corpora- 
tions, as  from  the  difietence  of  the  object  of  their  ettablishineDt  Gml 
corporations  are  those  which  relate  to  temporal  police  j  such  are  the  corpo- 
rations of  cities,  tbe  companiea  for  the  advancement  of  commerce  and  agri- 
cnkore,  literary  societiea,  colleges  or  aniveraitiee  founded  for  tbe  instruction 
of  jronth,  and  the  like.  Rdigioiu  corpontioni  are  those  whose  establish- 
ment relies  only  to  religion ;  as  tbe  congregations  of  the  different  religioai 
pennaaioiM,  See  same  Code  —  tit  and  ch.  —  ait  431 ,  433. 
4 
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which  a  judgment  can  be  satisfied ;  and  by  the  irreaponsibilitr'  of 
the  members  for  the  corponie  debts  beyond  the  amount  of  their 
interest  in  the  fund  ;  for  towns,  &c.  being  established  only  for 
political  and  civil  purposes,  each  member  of  the  same  is  liable  in 
his  person  and  private  estate  to  the  execution.' 

§  3.  A  corporation  is  an  association  quite  distinct  from  part- 
ntrihip.  The  latter  is  a  voluntary  contract  between  two  or  more 
persons,  for  joining  together  their  money,  goods,  labor,  and  skill, 
upon  mere  article*  of  agrttmentf  that  ihe  gain  or  loss  shall  be 
divided  proportionahly  between  them  ;  and  which  is  not  confirmed 
by  public  authority.  To  contract  such  a  relation,  no  charter  or 
license  is  necessary  ;  the  bare  consent  of  the  parties  being  suffi- 
cient, which  may  he  testified  either  in  express  terms,  as  by  arti- 
cles of  coparmership,  or  by  tacit  and  implied  assent.  In  eveiy 
private  unincorporated  company,  the  members  are  liable  for  the 
debts  without  limitation  ;  whereas  in  incorporated  societies,  Uiey 
are  only  liable  to  the  extent  of  their  shares  in  the  stock  in  trade 
of  the  society,  and  on  contracts  entered  into  or  made  in  their 
corporate  character.  And  a  charter  is  necessary  in  order  to 
enable  the  company  to  sue  by  a  general  name  ;  to  have  a  com- 
mon seal ;  to  transmit  tbeir  rights,  privileges,  and  properQr  to 
succeeding  members  without  conveyances,  &c.'  It  is  frequently 
the  principal  object,  in  this  and  in  other  countries,  in  procuring 
an  act  of  incorporation,  to  limit  the  risk  of  the  paruiers  to  their 
shares  in  the  stock  of  the  association :  and  prudent  men  are 
always  backward  in  taking  stock,  when  they  become  mere  copart- 
ners, as  regards  their  personal  liability  for  the  company  debts. 
The  public,  therefore,  it  is  generally  deemed,  gain  by  acts  incor- 
porating trading  associations,  as  by  such  means  persons  are 
bduced  to  hazard  a  certain  amount  of  property  for  the  purposes 
of  trade  and  public  improvement,  who  would  abstain  from  so 
domg,  were  not  their  liability  thus  limited. 

With  the  view  of  encouraging  persons  to  an  active  and  useful 
employment  of  their  capita),  a  species  of  partnership  has,  how- 

>  Horclunla'  Bank  t>.  Cook,  4  Pick.  (Htsa.)  R.  414. 

■  Gow.  OD  Put  9;  Htm  «.  Wetti^  4  &  and  Rawla,  (Penn.)  R.  39& 
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era,  been  introduced  in  diSereDt  puts  of  the  world,  witb  i 
restricted  responsibUi^ ;  though  it  has  nerer  been  koomi  ia 
Eoglaod.  In  Fraoce,  by  the  ordioaDce  of  1673,  limited  part- 
nerships were  allowed,  by  which  one  or  more  persons,  responsi- 
ble tn  tolido,  as  general  partners,  were  associated  witb  one  or 
more  sleeping  partoera,  who  furnished  a  part  of  the  capital,  and 
were  liable  only  to  the  extent  of  the  funds  fumished.  This  kind 
of  partnership  has  been  introduced  into  Louisiana  by  the  Civil 
Code  of  (hat  State,  under  the  title  of  partnership  in  comntenJam.  - 
And,  as  it  has  been  supposed  politic  to  hold  out  inducements  for 
adventuring  in  trade,  the  same  lund  of  pannership  has  been  au- 
thorized in  many  of  our  States.'  But  even  this  kind  of  partner* 
ship,  it  is  at  once  obrious,  is  wanting  in  the  properties  which 
distinguish  a  corporation,*  though  it  comes  perhaps  nearer  to  it 
than  any  other  association  of  peraoos,  not  established  by  an  in- 
corporating act. 

§  3.  Private  corporations  are  of  several  Icinds,  and  are  known 
by  certain  appellations,  according  to  the  objects  for  which  they  are 
created.     The  hrst  division  is  into  teeUtiattieal  and  lay. 

EecUntuticaX  corporatioos  are  such  as  are  composed  of  mem- 
bers, wlw  uke  a  lively  interest  in  the  advancement  of  religion, 
and  wbo  are  associated  and  incorporated  for  that  object.  They 
may  be  either  sole,  as  a  hisbop  or  parson,  or  a^regate,  as,  in 
former  limes,  were  the  abbot  and  monks-'     Before  the  reforraa- 

1  3  Kent,  Coaaa.  Vi. 

a  In  voL  3  of  ■  work  entitled  "  Opinioaa  of  Emineot  Ltwjera,"  (Loodon, 
1814,]  p^  30%  tfaera  is  a  report  to  tlie  kin;,  signed  March  13, 1717,  by  Nor- 
thej  &  TluKDpaoa,  on  a  prapiwed  chtrter  to  a  corporate  body  for  insuring 
■bipa.  The  petitioners  for  tbe  cbarter  represented,  that  merchant!  freijuent- 
1;  niatBined  great  losa  foi  want  of  an  uitorparaitd  comptnj  of  inaorera, 
with  s  joint  ttock  to  make  good  all  aoch  loaaea  and  daraagea  of  ahipa  and 
DieTchaDdtMS  at  aea,  ■>  ihould  be  insnred  by  them ;  and  that  a  eoinpanj  ao 
eetablished  would  be  an  encouragement  to  trade.  The  advantagea,  uauallj 
■uf^Msed  to  be  derived  in  Ihia  couDtrj  fran  an  act  of  incorporation,  are 
then  eat  f<Hth  b]t  the  petitioneni  Tbe  opieionc  of  eminent  merchants  are 
cited,  who  diflbr  in  opinion ;  but  the  weight  of  their  opinion  wae  againat  the 
policy  of  an  incorponted  joint-atock  companj  for  tbe  pnrpoee  of  insurance. 

>  Terrelt  •.  Taylor,  9  Cianch,  4a    Tbe  fint  sort  of  corpontkwi,  rnya 
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tion  ami  the  dissolution  of  monasteries,  eccleuastical  corporations 
were  of  three  kiods.  The  first  consisted  of  those  who  were 
called  the  secular  clef^,  that  is,  a  clergy  coinposed  of  persons 
having  communion  nith  the  world,  like  the  modem  clei^  of 
England  and  the  clergy  of  the  United  States.  The  second  w«« 
composed  of  monks,  who  were  bound  hy  a  solemn  tow  entirely 
to  renounce  all  intercourse  with  the  world,  and  to  spend  their 
days  in  common  together,  under  the  direction  of  superiors,  and 
according  to  regulations  prescribed  by  the  founder.  The  third 
were  religious  communities,  the  members  of  which,  without  any 
vow  to  relinquish  intercourse  with  the  laity,  lived  together  in 
common,  in  order  to  serve  the  interests  and  objects  of  the  church ; 
and  such  were  those,  who,  under  the  authority  of  the  bishop, 
were  employed  as  religious  missiouaries.*  Ecclesiastical  corpo- 
rations are  commonly  called,  in  the  United  Stetes,  rtHgiovi  cor- 
porations ;  and  that  description  is  given  to  them  in  the  act  of  the 
State  of  New  York,  providing  generally  for  the  incorporation  of 
religious  socieues,  in  an  easy  and  popular  manner,  and  for  the 
purpose  of  managing  with  more  facility  and  advantage,  the  tem- 
poralities belonging  to  the  church  or  congtegation.* 

Lay  corporations  are  divided  into  civil  and  tleenumfnary. 
Civil  corporations  are  created  for  an  infinite  varie^  of  temporal 
purposes,  such  as  affording  facilities  for  the  obtaining  loans  of 
money ;  the  making  of  canals,  turnpike  roads,  &c.  ;  and  also 
such  as  are  established  for  the  advancement  of  learning ;  for  it  is 
now  established,  that  the  universities  of  Osford  and  Cambridge, 
in  England,  are  cieil  corporations,  though  anciently,  they  were 
deemed  ecclesiastical.^     It  is  almost  superfluous  to  say  that  civil 

Ajliffe,  in  his  Treitue  od  the  Civil  Lair,  bni  a  respect  unto  sucb  pemODi, 
whose  prineipa)  bueinesa  regardg  relifrion,  u  chipten  oT  ckthednl,  or  col- 
legJBta  churches,  monasterieB,  and  the  like;  ud  these  tn  styled  tcdttiatU- 
eat  corporations.     AjrliSe,  Civil  Law,  19& 

>  2  Domst,  Civil  Law,  45% 

>  3  Kent,  Comm.  231,  S33. 

3  1  Black.  Comm.  471.  The  second  sort  of  communities,  ssys  Ayliffit, 
extends  itself  to  tboee  peraons  who  have  to  do  with  temporsl  afiaira  only,  u 
the  colleges  sod  corperationa  of  merchaDta,  tndeamen,  and  artificers,  nsnsl- 
1;  called  (OMpoMut ;  snd  this  sort  of  corporation  be  tenns  Mctihr. 
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corporations  are  by  far  the  most  numerous  in  the  United  States, 
and  that  the  rules  of  law  in  relation  to  them  will  form  the  greatest 
portioo  of  our  treatise. 

Eletmotynary  corporations  are  such  as  are  instituted  upon  a 
principle  of  charity ;  their  object  being  the  perpetual  distribution 
of  the  bounty  of  the  founder  of  them,  to  such  persons  as  he  has 
directed.  Of  this  kind  are  hospitals  for  the  relief  of  the  impo- 
tent, indigent,  and  sick,  or  deaf  and  dumb.'  And  of  this  kind, 
also,  are  all  colleges  and  academies  which  are  founded  where 
assistance  is  givea  to  the  members  thereof,  in  order  to  enable 
tbem  to  prosecute  their  studies,  oc  devotion,  with  ease  and  assi- 
duity. The  reason  why  the  institutions  of  Oxford  and  Cam^ 
bridge  are  not  considered  as  eleemosynary  is,  that  the  stipends 
which  are  annexed  to  particular  nagisu-ates  and  professors  are 
fro  opera  et  labore,  and  are  not  merely  cbsritable  donations, 
since  every  stipend  is  preceded  by  service  and  duty.'  Dartinoudi 
College,  in  New  Hampshire,  on  the  other  hand,  is  an  eleemosy- 
nary corporation,  because  it  was  founded  by  private  benefactors 
for  the  disUtbution  of  private  contributions.'  And  the  corporation 
of  Danmoulb  College  would  not  be  an  ecclesiastical  corporation, 
even  if  it  was  composed  entirely  of  ecclesiastical  persons,  be- 
cause the  object  of  it  is  not  entirely  ecclesiastical.* 

§  4.  The  invention  of  private  corporations  has  been  attributed 
by  Sir  William  Blackstone  to  Numa  Pompilius.'  That  Numa 
adopted  the  policy  of  subdividing  the  Roman  and  Sabine  parties 
into  different  classes,  according  to  tbe  trades  and  the  manual 
occupations  of  the  citizens  composing  those  turbulent  factions,  is 
a  fact  very  well  authenticated.*  The  formation  of  such  collec- 
tive bodies  by  public  authority  may,  however,  be  traced  to  the 

1  1  Eyd,  S6.;  American  Allium  at  HaitTord  «.  Pbceoix  Bank,  4  Conn.  R. 
272. 
s  1  BlacL  Comm.  47S. 
3  Dutmoath  CoWege  t>.  Woodward,  4  WhesL  6S1. 

*  lb.  and  4  Black.  Comm.  471. 
9  1Blu:lLCo[nni.468. 

*  Plntarcb'a  Life  of  Numa. 
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Greeks.'  It  appears  Troin  a  passage  in  the  Pandects,  that  pri- 
vate corporations  were  borrowed  from  the  laws  of  Solon,  which 
licensed  the  institution  of  private  companies,  subject  to  the  re- 
striction of  paying  obedience  to  the  laws  of  the  State.*  The 
Roinaos,  it  seems,  were  more  jealous  of  authorizing  private  com- 
binations, than  the  Greeks,  and  hence  were  more  formal  in  their 
mode  of  creating  them.  They  denounced,  as  tlKctt,  every  soci- 
ety that  bad  not  been  constituted  by  an  express  decree  of  ibe 
senate  or  of  the  emperor.'  And  there  are  many  laws  from  the 
time  of  the  twelve  tables  down  to  the  times  of  the  emperors, 
which  were  passed  against  all  illicit  or  unauthorized  corporations.* 
The  apellations  given  by  tbe  Romans  to  the  companies  of  trades- 
men, religious  societies,  &c.,  which  they  established,  were  unt- 
»erfitale>,  as  constituting  one  whole  out  of  many  individuals  ;  and 
collegia,  from  being  collected  together.  And  here  we  may 
perceive  the  origin  of  the  names  of  the  literary  seminaries,  at 
which  youth  are  at  this  day  sent  to  complete  their  education,  and 
to  be  ioslructed  in  the  liberal  sciences. 

As  we  have  before  intimated,  the  Romans  were  strict  in  re 
quiring  the  express  consent  of  government  to  authorize  an  asso- 
ciatitm  with  the  powers  and  privileges  of  a  corporate  body  ;  and 
also  in  dissolving  every  combination  not  thus  constituted. 

It  is  gathered  from  Suetonius,'  that  in  the  age  of  Augustus, 
entaio  corporations  bad  become  nurseries  of  faction  and  disorder, 
and  that  the  emperor  interposed,  as  Julius  Cxsar  had  done  before 
Urn,*  and  dissolved  all  but  tbe  ancient  and  legal  corporations,  ~- 
cuncla  collegia,  praeter  imtiqmlut  constitute  dittraxit.''  The 
corporations  destroyed  by  this  imperial  decree  were  like  tbe  tra- 

1  See  Ayliffe'a  Treatise  on  the  Civil  Law,  p  197. 

a  Digest,  47,  23,  4,  cited  in  3  Kent,  Comm.  2]a  As  the  Roman*  were 
great  borrowere  from  the  Greeka  in  literature,  philMophy,  aod  the  fine  arts, 
•0  vere  they  in  juriaprudence,'  and,  indeed,  in  everything,  excepting  the 
art  of  conquering  the  world. 

'  See  3  Kent,  Comm.  316. 

4  Taylor'a  Civil  Law,  567,  570;  Ayli^  I9& 

>  Ad.  Aug.  33. 

■  Soet.  J.  C«aaT,  43: 

*  a  Ken^  ConuD.  !U7. 
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ding  combinations  b  Ei^and,  that  existed  in  London  in  tbe  yeai 
1130,  and  which  are  noticed  by  Maddox,  as  baring  been  "  set 
up  without  warrant  from  the  King,"  and  thus  dislioguisbed  from 
warranted,  or  lawful  companies.'  A  singular  instance  of  Roman 
jealousy,  in  relation  to  combinations  of  iodiTiduala  not  expressly 
sanctioned  by  the  government,  is  related  by  the  younger  Pliny,*  ' 
and  is  thus  mentioned  by  Kent;  "A  desUuctire  fire  in  Nico- 
media  induced  Pliny  to  recommend  to  the  Emperor  Trajan  the 
institulioQ,  for  that  city,  of  a  fire  company  of  150  men,  (col- 
Ugirnn  /afrrorum,)  with  an  assurance,  that  none  but  those  of  that 
business  should  be  admitted  into  it,  aod  that  the  privileges  granted 
tbem  should  not  be  extended  to  any  other  purpose.  But  the 
Emperor  refused  to  grant  it,  and  observed,  that  societies  of  that 
sort  had  greatly  disturbed  the  peace  of  tbe  cities ;  and  be  ob- 
served, that  whatever  name  he  gave  them,  and  for  whatever  pur* 
pose  they  might  be  instituted,  tbey  would  not  fail  to  be  mischiev- 
ous."' 

It  is  evident  that  tbe  capacities  and  incapacities  of  corporations, 
under  our  law,  bear  a  strong  resemblance  to  those  under  tbe 
Civil  Law  ;  and  that  tbe  principles  of  law  applicable  to  corpora- 
lions,  under  the  former,  were  boirowed,  if  not  chiefly,  iu  a  great 
measure,  from  the  latter.^  It  has  been  considered  tfaat  tbe  cor- 
porations of  Our  own  time,  which  more  nearly  resemble  those  of 
tbe  Romans,  are  those  which  have  been  created  in  different  parts 
of  the  United  States  by  charters,  that  impose  upon  each  member 
a  personal  responsibility  for  tbe  company  debts,  and,  in  ibat 
respect,  resemble  an  ordinary  copartnership.* 

Wood,  it  is  true,  on  tbe  autbori^  of  the  Digut,  b.  3,  t.  4, 1.  7, 
lays  it  down,  that  the  debts  of  the  whole  body  are  not  chargeable 
on  the  particular  persons  composing  it.'  But  that  rule,  we  ap- 
prehend, only  held  in  case  the  corporaticHi  was  loltent ;  as  it  is 

1 1  Andeison,  Hist  Commerce,  sad  1  Eyd,  44. 

*  Epiat  a  10,  Lettan  43,  4a 
s  See  3  Keat,  Comm.  317. 

*  Ibid. 

s  PeDDimui  V.  Brigga,  I  Hop.  CL  (N.  Y.)  R.  3O0b 

*  Wood's  Civil  Lsir,  134. 
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expresfJy  laid  down  by  Ayliffe,  that  if  a  corporation  be  in$olvent, 
the  persons  who  conslitute  it  are  obliged  by  the  Civil  Law  to 
contribute  their  private  fortunes  ;  and  he  refers  to  the  first  book 
of  the  Code.     Tit.  3.* 

By  the  Romao,  as  well  as  by  the  English  system  of  jurispru- 
dence, the  division  of  corporations  was  into  ecclesiastical  and 
lay,  civil  and  eleemosynary.  The  restraints  imposed  upon  them 
also  bear  a  striking  resemblance  to  the  mortmain  and  disabling 
statutes,  passed  at  an  early  period  in  England,  and  since  received 
in  the*  State  of  Pennsylvania,  as  the  law  of  that  State,  — by  the 
force  of  which,  corporations  are  precluded  from  purchasing  or 
receiving  donations  of  land,  without  a  license,  and  also  frgm 
alienating,  without  just  cause.  They  were  not  empowered  to  act 
otherwise  than  by  attorney  ;  the  whole  were  bound  by  the  act  of 
the  majority  ;  and  the  modes  of  dissolution  were  the  same  as 
those  now  recognised,  namely,  death,  surrender,  or  forfeiture.* 
Corporations  for  the  advancement  of  learning,  however,  (or  what 
tM  denominate  colleges,]  were  entirely  unknown  to  the  ancients, 
and  are,  says  Kent,  the  fruits  of  modem  invention.  But,  con* 
linues  the  same  author,  in  the  time  of  the  latter  emperors,  the 
professors  in  the  different  sciences  began  to  be  allowed  regular 
salaries  from  the  government,  and  to  become  objects  of  public 
r^iulation  and  disciphne.  By  the  close  of  the  third  century, 
these  literary  establishments,  says  he,  began  to  assimie  the  ap- 
pearance of  public  tnstiuitions  ; '  and  privileges  and  honors  were  ' 
bestowed  upon  the  professors  and  students,  who  were  subjected 
to  visitation  and  inspection,  by  the  civil  and  ecclesiastical  powers. 
It  was  not,  however,  until  at  least  the  thirteenth  century,  that 
colleges  and  universities  began  to  confer  degrees,  and  to  attain 
the  authority  and  influence  they  now  enjoy.*  It  is  true,  there 
were   numerous   students  at  Oxford,  and  professors  who  read 

1  Ayiiffe,  aoa 

>  1  Brown,  Civil  and  Adm.  Iaw,  143 ;  8  Wood,  loat.  of  the  Civil  Ijtw, 
184 ;  3  Kent,  Comni.  317. 

3  Particnlirl;  the  achoola  at  Rome,  CanstaQtioopIe,  Alezindrii,  and  Be- 
iTtua.   9  Kent,  Comni.  3I& 

•Ibid. 
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lectures  in  gmnmar,  rhetoric,  dirinity,  aatrooomy,  pbilosopfajr, 
&c.  ;  but  sdU  that  seminary,  like  others,  was  usually  called 
a  school,  and  was  not  rumisbed  with  the  power  of  granting  public 
distinctions,  like  d^reea.  The  university  of  Parb  was  the  first 
which  assumed  Uie  form  of  our  modem  colleges.'  It  would  be 
unjust  in  us  to  witbbold  a  passing  tribute  to  the  Civil  Law  for  its 
merit  in  ibe  advancement  and  encouragement  of  literary  and  sci- 
entific seminaries  ;-for  to  the  honorable  passioo  which  universal- 
ly prevailed,  after  the  discovery  <^  the  Pandects  at  AmalG,  for 
tbe  study  of  the  Civil  Law,  is  to  be  ascribed  die  bet  of  the  re- 
sort of  8u(^  immense  numbers  to  tbe  universities,  wherein  it  was 
taught,  such  as  Bologna,  Oxford,  &c.  The  objects  of  study  in 
these  universities  were  divided  into  four  branches  ;  divinity,  law, 
and  physic  composed  three,  and  the  arts  and  sciences,  cemented 
under  one  head,  formed  a  fourth.' 

The  practice,  of  incorporating  persons  composing  particular 
trades,  after  the  manner  of  Solon  and  Numa,  has  long  prevailed 
in  En^and.  A  charter  is  now  extant  which  was  conferred  by 
Henry  U.  to  the  "Weavers'  Company,"  whicb  granted  to  them 
their  guild,  with  all  tbe  freedom  they  had  in  bis  grandfather's 
(Hen.  L)  days.  A  charter  was  ^ven  to  "The  Goldsmiths" 
in-1327  ;  aod  another  to  "  Tbe  Mercers  "  in  1393.  "  The 
Haberdashers  "  were  incorporated  in  1407  ;  **  The  Fiabmoogers" 
in  1433 ;  "  The  Vintners  "  in  1437  ;  and  "  The  Merchant  Tay- 
lors "  in  1466.' 

Among  the  secular  corporations  of  the  Roman  Law  were 
included  companies  composed  of  merchants,  &c. ,  which  embarked 
in  commercial  adventures-*   Tbe  spirit  of  commercial  enterprise, 

>BrowD,  Civil  Law,  11% 

■  Ibid.  The  power  or  funlty  oT  teaching  the  4rta  and  Kieneea  wu  be- 
stowed by  the  Stste  to  the  nminary — by  the  semiaary  to  theiadividaal; 
■nd  hence  in  proceM  of  time  tbeie  bnnchea  of  learning  cann  tb  be  called 
faadlk* ;  and  tlie  criterion  or  enential  differanee  of  an  univenity  ww  the 
power  and  license  of  teaching  the  fonr  branchra,  the  auppoMd  compau  of 
wuMrri^  knowledge;  and  aoeordiiiglf,  tbe  college  of  Dublin  ia  properlj 
tn  ODivenity ;  and  so  ia  that  of  GlMgow.    Ibid. 

3  1  And.  Hist.  Coaunetce,  350;  Home,  Hist  of  Eng.  (reignof  king  John). 

4  AyliS^  196. 

0 
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which  gave  rise  to  the  establishment,  or  perhaps  more  properly, 
to  the  resuscitation  of  indepeadent  towns  and  cities  in  modem 
Europe,  led  also  the  way  to  commercial  corporsiJoos  of  a  less 
political  character,  and  which  principally  consisted  of  mercanule 
and  other  adventurers.  To  such  companies,  which  had  in  view 
their  own  private  emolumeat,  great  privileges  and  mooopolies 
were  given,  in  order  to  induce  them  to  hazard  a  considerable 
portion  of  their  fortunes  id  the  accomplishment  of  designs  of 
private  emolument,  which  would,  it  was  supposed,  at  the  same 
time,  be  beneficial  to  the  government  and  the  nation.  We  have 
already  seen,  that  the  inhablunts  of  towns  received  a  variety  of 
privileges  and  exemptions  from  the  king's  charter,  and  wece 
considered  as  corporadons,  although  no  exprest  declaration  to 
that  eSect  was  contained  in  the  charter.  It  has  been  supposed 
that  the  practice  of  exprtssly  incorporating  towns  and  cities  by 
charier  in  England  was  introduced  in  imitation. of  more  private 
and  commercial  companies,  which,  it  seems,  were  known  in 
London  soon  after  the  conquest,  under  the  name  of  Gilda  JHer- 
eatoria.'  Corporations  of  the  latter  kind  were  known,  it  seems, 
at  or  about  the.  same  period  on  the  continent  of  Europe ;  for  as 
early  as  the  year  1248,  a  company  of  Burgundians  received  an 
act  of  incorporation,  in  order  to  induce  them  to  employ  their 
capital  for  the  promotion  of  objects  the  tendency  of  which  was  to 
the  public  benefit.'  This  company  was  afterwards  translated  to 
England,  and  there  confirmed  by  Edward  I.,  and  received,  in  the 
reign  of  Henry  VI.,  the  name  of  "  the  Merchant  Adventurers."  * 
The  revolutions  which  happened  in  the  Low-countries  towards 
the  end  of  the  sixteenth  century,  and  which  laid  the  foundation  of 
the  Republic  of  Holland,  having  prevented  the  company  from 
continuing  commerce  with  their  ancient  freedom,  they  were 
compelled  to  turn  it  almost  wholly  to  the  side  of  Hamburg,  and 
the  cities  on  the  German   ocean ;   from  which  the  name  was 

>  1  Ejd,  63.  GiMara,  or  Gildan,  ia  ■  Saxon  word,  the  Iit«ml  ineanin;  of 
which  ii  to  pajr.  8  Co.  135.  Merchant  ^ildj  certainly  did  exiat  before  the 
conqueaL    Willeock  on  Mud.  Corpor.  3. 

»  Holloy. 

)  And.  HiM.  of  CoDuuerce,  54^ 
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cbanged  to  that  of  Hamburg  company,  though  the  ancient  title  of 
Merchant  Adventurers  is  reiained  in  all  their  writings-' 

Commercial  corporations  have  been  divided  into  regulated  and 
Joint  stock  companies.  The  former  resemble,  in  every  respect, 
the  corporations  of  trade  we  have  mentioned,  as  having  long 
existed  in  London,  being  auch  as  are  common  in  the  cities  and 
towns  of  all  the  difierent  countries  of  Europe,  and  which  are  a 
kind  of  enlai^ed  monopolies,  of  the  same  nature.  As  no  inhabi- 
tant of  the  European  cities  can  exercise  an  incorporated  trade, 
without  6rst  obtaining  his  freedom  in  the  corporation,  so,  in  most 
cases,  no  subject  of  a  state  can  lawfully  carry  on  any  branch  of 
foreign  trade,  for  which  a  regulated  company  is  established, 
without  first  becoming  a  member  of  that  company.  Joint  Stock 
companies  are  composed  of  persons  who  seldom  know  any  thing 
of  the  business  of  the  company,  but  who  leave  the  management 
of  it  entirely  to  a  body  of  directors,  and  are  contented  with 
receiving  such  periodical  dividends  as  the  directors  think  proper 
to  make.' 

I  1  Greg.  Diet 

9  Company,  in  commerce,  is  deRned  to  be  an  auociation  of  eevertl  mer- 
chaau  and  others,  who  unite  in  one  common  interest,  and  contribute  by 
their  stock,  tbeir  council,  and  their  atudy,  to  the  Eetting  on  foot,  or  support- 
ing, some  lucrative  establishment.  There  is  also  another  sort  oT  mercDOtile 
•SBociationa,  called  companies,  ivho  trade  not  upon  a  joint  stoch,  but  only 
enter  into  a  legal  contract  to  carry  on  particular  branches  of  commerce, 
DDder  certain  regulationa.  Mortimer  on  Commerce,  ViS,  On  tlie  principle 
of  a  free,  open,  unlimited  exercise  of  trade,  domestic  and  foreign,  all  public 
companies,  enjoying  cxclustve  privileges,  sod  even  incorporated  towna  and 
cities,  as  welt  as  every  restrictive  sobordinatloD  in  trade,  must  fall  to  the 
groond.  But  it  bss  been  imagined,  (hat  (he  experience  of  ages  baa  fully 
deoMnstrated,  that  commercial  companies  and  corporations  are  beneScial ; 
and  they  have  been  pronounced  by  able  writera  equitable  and  compatible 
with  a  free  conatitulion.  See  Mortimer  on  Commerce,  H7.  The  Russian 
company  waa  first  projected  toirards  the  end  of  ihe  reign  of  Edivard  VL, 
and  executed  in  the  first  and  second  year«  of  Philip  and  Mary;  butbadnot 
itfl  perfection  till  its  charter  wis  confirmed  by  act  of  parHsment,  under 
qneen  Elizabeth  in  l.'itiG.  The  charier  of  the  Eastland  company,  incorpo- 
rated by  queen  Elizabeth,  is  dated  in  the  year  1579.  The  Turkey,  or  Le- 
vant cotnpsny,  had  its  rise  under  the  same  queen  in  1381 ;  and  so  did  the 
celebrated  East  India  company  in  1600.    The  charter  of  the  Hudaon's  Bay 
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Tbe  Italian  states  vrare  engaged  in  coimnerce  89  esriy  as  the 
age  of  Charletnagae,  aod  in  tbe  tenth  century  the  Venetians  had 
eren  opeaed  a  trade  with  Alexandria  in  Egypt.*  The  first 
establishmcDt  of  banking  in  a  regular  and  systematic  form  origina- 
ted with  that  opulent  and  enterprising  people  about  the  middle  of 
the  twelfth  century.  A  "  Chamber  of  Loans"  was  instituted  for 
tbe  management  oi  the  fund,  which  was  raised  to  relieve  tbe  sute 
finances  from  the  embarrassm^it  occasioned  by  tbe  expensive 
wars  with  the  empire  of  the  west ;  and  this  institution  gradually 
improving  in  its  plan  was  at  length  formed  into  the  more  perfect 
institution  of  tbe  "  Bank  of  Venice."*  Thb  celebrated  bank 
served  as  a  model  to  similar  establishments  which,  ui  succeeding 
ages,  were  founded  by  tbe  governments  of  the  difiereot  states  and 
kingdoms  of  Europe. 

Tbe  bank  of  Genoa  commenced  in  1407  ;  though  previous  to 
llus  time,  tbe,  repubfic  borrowed  large  sums  of  money  from  tbe 
citizens,  assigning  certain  branches  of  tbe  public  revenue  for  tbe 

compBD;  ia  dated  in  the  year  1670;  end  the  South  Ses  companj  ;rew  oBt 
of  ths  loDg  war  betireen  Eaglsod  and  Fmnce,  in  the  reign  of  queen  Aane. 

I  3  Rob.  Hirt.  Cbiriea  V.  273,  274. 

'3  Edin.  Encjcloped.  S17.  The  term  bank,  in  reference  to  commerce^ 
tmpliea  a  place  of  deposit  of  nwney.  Baaks,  like  moat  commercial  inatito- 
tiona,  originated  in  Italy ;  where,  in  tbe  infancy  of  Goropean  commerce, 
the  Jewi  were  wont  to  awemble  in  the  market  placeaof  tbe  principal  towna, 
seated  on  benches,  read;  to  lend  mooey ;  and  the  term  bank  is  derived  from 
tbe  Italian  word  banco,  (bench^  Bsnka  are  of  three  kinda,  of  dtpoait,  of 
UteowU,  and  of  dratlaiwn.  Id  some  cases,  ail  these  ftuKtiona  are  exef 
obed  by  the  saute  eetabliahment ;  sotnetunes  two  of  them ;  and  in  othe* 
instances  only  one.  1.  A  bank  of  deposit  receives  money  to  keep  for  the 
depoeitor,  until  he  draws  it  ouL  This  is  the  firat  and  most  ofavioUB  purpoae 
of  theee  inatitutiona.  Tbe  goldsmitha  of  London  were  formerly  bankets  of 
this  description;  tbey  took  the  money,  bullion,  plale,  &c.  of  depoaitoi^ 
merely  for  safe  keeping.  3.  Another  branch  of  banking  busineae  is  the 
discounting  of  promissory  notes  and  bills  of  exchange,  or  loaning  money 
upon  mortgage,  pewn,  or  other  aecnrity.  3.  A  bank  of  circulalion  isnea 
bills  or  notee  of  its  own,  intended  to  he  the  circoliting  currency  or  medinoi 
of  exchanges,  instead  of  gold  and  silver.  The  Bank  of  England,  the  Bank 
of  the  United  States,  and  the  State  banks  in  this  country,  ere  all  of  them 
banks  of  deposit,  discount,  and  circulation.  See  Encyclopedia  Americana, 
voLi  att.  BoaL 
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payment  of  the  ioterest  under  the  man^ement  of  a  board.  The 
Genoese  have  been  led  froni  this  circurostaoce  to  assume  the 
merit  of  esiablishiog  a  bank  as  early  as  the  Venetians.  Id  process 
of  lime  the  Genoese  saw  tbe  expediency  of  consolidating  the 
public  loan  into  one  capital  stock,  to  be  managed  by  a  bank, 
called  "  The  Chamber  of  St  George,"  to  be  governed  by  eight 
directors,  annually  elected  by  tbe  stockholders  and  creditors.  In 
tbe  year  1444,  to  prevent  the  iDConvenience  of  ao  aooual  election 
of  directors,  eight  new  governors  for  tbe  management  of  tbe  bank 
were  chosen,  two  only  of  whom  were  to  go  out  every  year.* 

It  was  sevettd  centuriea  before  any  other  banks  than  those 
above  mentioned  were  established  in  Europe ;  and  it  was  not 
until  tbe  year  1609,  ihat  the  example  of  Venice  and  Genoa  was 
followed  by  tbe  great  commercial  city  of  Amsterdam.  On  the 
tbirty-first  of  January  in  that  year,  tbe  Bank  of  Amsterdam  was 
established,  by  a  declaratioo  of  the  magistrates  of  tbe  city  under 
tbe  authority  of  the  States,  that  they  were  the  perpetual  cashiers 
of  the  inhabitants,  and  that  all  payments  above  600  guilders, -(but 
afterwards  reduced  to  300,)  and  bills  of  exchange,  should  be 
made  in  tbe  bank.  The  beneScial  effects  of  this  establishment 
by  tbe  Dutch  were  soon  perceived,  and  bank  money  immediately 
bore  a  premium.' 

In  tbe  year  1694  the  charter  was  granted  by  William  and 
Mary  to  the  "  Bank  of  England,"  which  for  opulence  and  tbe 
extent  of  its  circulation  is  now  one  of  tbe  most  considerable  in  tbe 
world.  The  projector  of  this  Bank,  (William  FatteraoD,  a 
Scotchman,)  it  is  said,  took  for  a  model  the  Bank  of  St  Geoige, 
in  Genoa.  The  charter  was  granted  for  ihe  term  of  twelve 
years  ;  and  the  corporation  was  determinable  on  a  year's  notice. 
A  governor,  deputy  governor,  and  twenty  directors,  are  annually 
elected  from  tbe  proprietors,  but  not  above  two  thirds  of  tbe 
directors  for  the  preceding  year  can  he  chosen.  The  last  renewal 
of  the  chaner  of  tbe  Bank  of  England  was  in  tbe  40th  year  of  the 
reignof  George  III.,  when,  on  certain  conditions,  it  was  continued 

1  3  Ediu.  Encycluped.  317. 

■  Or  agio,  which  ii  b  term  to  denote  the  difierance  of  prica  between  the 
money  of  tbe  bank  and  the  coin  of  the  eountiy.    3  Edin.  Eneycloped.  217. 
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to  the  first  of  August,  1833.  By  tbe  act  which  originally  consti- 
tuted this  bank,  as  wet]  as  by  the  various  subsequent  statutes, 
numerous  privileges  are  conferred  on  the  governor  and  company ; 
and  salutary  restrictions  ioterposed  for  the  protection  and  welfare 
of  the  institution.  They  are  authorized  to  purchase  and  hold 
lands,  with  all  tbe  powers  incident  to  other  corporations.  The 
stock  is  accounted  as  personal,  and  not  as  real  estate,  and  goes 
to  the  executor,  and  not  the  heirs.  AIL  contracts,  or  agreements' 
for  buying  or  selliug  stock,  must  be  registered  on  the  books 
of  the  Bank,  within  seven  days,  and  the  stock  transferred  within 
fourteen,  after  such  contracts  bare  been  entered  into.' 

§  5.  It  would  be  a  much  more  easy  task  to  enumerate  the 
corporations  of  the  aggregate,  and  not  of  the  municipal  kind  now 
existing  in  Europe,  than  it  would  be  to  enumerate  those  now 
established  in  the  United  States.  In  no  country  have  corpora- 
tions been  multiplied  to  so  great  an  extent,  as  in  our  own  ;  and 
the  extent,  lo  which  their  institution  has  here  been  carried,  may 
very  properly  be  pronounced  *'  astonishing." '  There  is  scarcely 
an  individual  of  respectable  character  in  our  community,  who  is 
not  a  member  of,  at  least,  one  private  company  or  society  which 
is  incorporated.  If  a  native  of  Europe,  who  has  never  traversed 
the  wide  barrier  which  seperates  him  from  us  should  be  informed, 
even  with  tolerable  accuracy,  of  the  number  of  Banking  Com- 
panies, Insurance  Companies,  Canal  Companies,  Turnpike 
Companies,  Manufaciuring  Companies,  &c,  —  and  of  tbe  literary, 
religious,  and  charitable  associations,  that  are  diffused  thraughout 
these  United  States,  and  fully  invested  with  corporate  priv- 
ileges, he  could  not  be  made  to  believe  that  he  was  told  the  truth. 
Two  centuries,  he  would  say,  have  scarcely  elapsed  since  civil- 
ized man  first  found  the  country  a  wilderness,  wherein  the 
unlettered  savage  roamed  in  unmolested  freedom. 

Acts  of  incorporation  ere  moreover  continually  solicited  at 
every  session  of  the  legislature,  and  there  is  no  reason  to  believe 

1  Ibid.  3ia 

>  3  Kent,  Comm.  319. 
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but  that  huadreds  of  new  charters  will  soon  be  added  to  the 
preseat  mighty  mass.  The  New  York  convention,  in  the  year 
1831,  attempted,  says  Judge  Rent,  "  to  check  the  improvident 
increase  of  corporations,  by  requiring  thcL  assent  of  two  thirds  of 
the  members  elected  to  each  branch  of  the  legislature,  to  every 
hill,  for  creating,  continuing,  ahenog,  or  renewing,  any  body  pol- 
itic or  corporate."  Even  this  provision,  as  we  are  told  by  the 
same  author,  "  lailed  to  mitigate  the  evil ; "  and  he  refers  the 
reader,  for  an  instance  of  the  failure,  to  the  session  of  the  New 
York  legislature  of  1823,  lliat  is,  the  first  session  after  the  opera- 
tion of  the  check  just  mentioned.  At  that  session  tJurtynint 
new  private  temporal  corporations  were  iostiluted.' 

Kent  says,  "  that  the  multiplication  of  corporations  in  the 
Uniied  States,  and  the  avidity  with  which  they  are  sought,  have 
arisen  in  consequence  of  the  power  which  a  large  and  consolidated 
capital  gives  them  over  business  of  every  kind  ;  and  the  facility 
which  the  incorporation  gives  to  the  management  of  that  capital, 
and  ihe  security  which  it  aSbrds  to  the  persons  of  the  memhers, 
and  to  their  properly  not  vested  in  the  corporate  stock."*  And 
the  remark  made  by  Mr.  J.  Duncan,  of  Pennsylvania,  viz.  that 
that  State  "  was  an  extensive  manufacturer  of  home-made  cor- 
porations," *  will  apply,  as  our  readers  well  know^  to  every  Slate 
in  the  Union. 

1  3  E«Dt,  Comm.  31&  . 

>  Ibid. 

3  fiotbell  V.  Commonwealtti  Ins,  Co.  15  Serf.  &  Bawl%  186. 
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CHAPTER    II. 

IN   TTHAT    HANNCR    AND     BT   WHOM     PRIVATE    CORPOKATIOna 
MAT    BE    CBEATED. 

§  1 .  In  the  eoactmeots  of  legislative  bodies,  wfaere  natural  per- 
sons are  spoken  of,  no  other  (ban  natural  persons  will  be  intended, 
unless  it  be  absolutely  necessary  to  give  effect  to  some  powers 
already  conferred  on  arti6cial  persons,  which  it  is  necessary- 
should  be  executed  to  carry  into  effect  the  object  contemplated 
in  their  charter.' 

By  the  Civil  Law  no  corporation  could  be  created  without  the 
express  approbaiion  of  the  sovereign,  after  a  satisfactory  explana- 
tion of  their  usefulness  and  tendency  to  promote  the  public  good- 
And  by  that  law  a  license  is  required,  in  the  words  of  Domat, 
"to  establish  corporations  and  communities,  ecclesiastical  or 
temporal,  regular  or  secular,  and  o[  all  other  kinds  whatsoever  ; 
and  it  is  only  the  sovereign  who  can  grant  this  leave,  and  approve 
the  communities  and  corporations  to  whom  the  right  of  assembling 
themselves  together  may  be  granted."*  It  has,  however,  been 
laid  down,  as  the  reader  will  probably  recollect,  by  Blackstone, 

1  Blair  r.  Worley,  1  ScammonB,  (III.)  R.  17a 

s  2  Dom&t,  Civil  Law,  S98,  9.  Mand»tiB  prioeipdibua  pnecipitar  pneaidi- 
but  provincimim,  ne  patiuntur  eMe(collegia,  lodalitia)  neve  mililSB  collegia 
Id  caatris  hsbeant,  L  \,  ff.dt  toiUg.  and  eorp.  Neque  societu,  neqae  col- 
legium, neque  hujuamodi  corpus  paMJm  omnibua  habere  conceditur.  Nam 
et  legibua  et  leDatuBconsQltiB,  et  priDcipalibua  constitutioDibui  ea  rsa 
eoercetur.  Paucts  admodum  in  cauais  concewa  aunt  bajuamodi  corpora ;  nt 
ecce  vectigalium  publicanim  sociia  permissnm  est  corpns  habere ;  vel  aori 
fodinaruDi,  vel  ergeati  fodinanint,  et  salinarum.  Item  collegia  Romn  certa 
■UDt  quorom  corpus  Beoatuaconaaltia  atqoe  conatitutionihua  principalibua 
coDfirmatum  est;  veluli  pistorurn  et  qaorumdam  aliorum  et  navicularioniiiL 
l.\,ff-  quod  cqj.  UD.  HMi.    And  see  also  Civil  Code  of  Louisiana,  SiL 
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that  corporations  seem  to  have  been  erecied  by  the  Civil  Law  by 
the  mere  act  and  voluntary  associacioQ  of  liie  members,  provided 
such  convention  was  not  contrary  to  law  ;  and  it  does  not  appear, 
he  says,  that  ilie  Prince's  consent  was  necessary.  Blackstone  is 
doubtless  correct  as  to  temporary  societies,  or  mercantile  part- 
nerships, formed  for  the  interests  of  particular  persons,  and  to 
continue  during  ibeir  lives ;  but  as  to  corporate  communilies, 
intended  to  be  permanent  like  the  corporations  of  the  present 
day,  the  rule  of  the  Civil  Law  was,  that  they  could  not  exist 
unless  confirmed  by  the  sovereign  power.' 

§  2.  Several  modes  are  pointed  out  by  which  corporations 
may  be  created  in  England,  but  all  of  them  may  be  resolved 
mto  a  license  Jrom  the  goveniment,  either  expressed  or  implied. 
In  England,  it  is  true,  during  the  latter  part  of  the  Saxon  period, 
and  for  some  time  after  the  conquest,  the  power  of  conferring 
corporate  privileges  was  exercised  by  the  nobles,  within  their 
respective  demesnes.  And  there  are  many  instances  of  towns 
within  the  territorial  limits  of  the  feudal  barons,  which  had  en- 
joyed such  privileges  by  charters  from  their  immediate  lords ; 
which  privileges  having  come  to  the  crown  by  escheat,  were 
confirmed.^  That  the  King,  however,  very  soon  after  the  con- 
quest, was  understood  to  possess  the  exclusive  perogative  of 
creating  guilds,  appears  from  the  circumstance,  thai  many  com- 
panies of  a  commercial  character  were  suppressed  about  that 
period,  as  aduUerint  guilds  ;  that  is,  corporations  set  up  without 
(he  royal  or  government  warrant  and  Builioriiy.3  In  the  time  of 
Bracton,  who  lived  in  the  reign  of  Henry  III.  and  Edward  I., 
the  King's  prerogative  as  to  the  exclusive  privilege  of  granting 
liberties  and  franchises  in  general,  seems  to  have  been  fully  estab- 
lished ;  *  and  the  absolute  necessity  of  ihe  King's  assent  to  the 


1  See  Brown's  Civil  Ijlw,  101,  102;  The  Digest,  47,  Lib.  28,  23,  mjs 
expressly,  tiiat  every  corporation  is  illegal,  nin  ea  wl  Smatut  ConeuUi 
audoritatt  eel  CaaariM  eoitril.     Anil  see  Dig.  Lib.  47,  til.  23; 

■  I  Kjrd,  42;  Miller  on  Eng.  Gov.  149. 

"  1  Kyd,  44. 

*  Bract.  1, 2,  oh.  24,  f.  55,  56. 
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institution  of  any  corporation  naa  held,  in  the  reign  of  Edward 
III.  to  have  been  previously  settled  as  clear  law.*  The  method 
by  which  the  King's  asseDt  is  expressly  given  is  either  by  act  of 
partiament  (of  whicti  the  royal  assent  is  a  necessary  ingredient) 
or  by  charter.  The  King  alone,  when  a  corporation  is  intended 
wiih  privileges,  which,  by  the  principles  of  ihe  English  Law,  may 
be  granted  by  the  King,  is  qualified  to  create  it  by  his  sole 
charter.  When,  on  the  other  hand,  it  is  intended  to  establish  a 
corporation  vested  with  powers  which  the  King  cannot  of  himself 
grant,  recourse  must  be  had  to  an  act  of  parliament ;  as  if  it  be 
intended,  for  example,  to  grant  the  power  of  imprisonment,  as  in 
the  case  of  the  College  of  Physicians ;  or  to  confer  a  monopoly, 
as  Id  the  case  of  the  East  India  Company  ;'  or  when  a  court  is 


>  Bro.  Corpor.  IS ;  10  R.  33.  The  Pope  was  never  competent  to  create  a 
corporation  in  England.  At  the  time  of  the  refonnittiaii,  in  conse<iuence  of 
tbe  atttute  1  Edw.  VI.  which  gave  the  collegee  therein  described  to  the  king, 
it  general]/  becnma  &  question  whether  the  houae  claimed  was  a  lawfiil 
college ;  the  deteruiiution  of  which  depended  upon  the  authority  bj  which 
it  waa  eaiabliithed  1  Kyd,  44.  In  the  case  of  Greystock  cullege,  it  ap- 
peared that  Papa  Urban,  at  Ihe  request  of  Ralph,  baron  of  Greyatock, 
foondod  a  college  of  a  maaler  and  six  priests,  resident  at  Greystock,  and 
aaslgned  to  each  of  tlie  prieels  Svo  marks  per  annnm,  besides  their  bed  and 
chamber,  and  to  tbe  maater  forty  pounds  per  annum  ;  and  it  waa  certiiieil  in 
the  book  of  ihe  first  fruits  and  tenths,  that  this  college  was  in  being  within 
five  years  before  the  making  of  the  statute;  and  it  was  resolved  by  the 
justices,  that  this  r^nUalivt  college  was  not  given  to  the  king  by  that  atat- 
nte,  because  it  wanted  a  lawfiii  hegiunitig.  and  the  countenance  also  of  a 
lawful  commencenieut,  for  that  the  Pope  conld  not  found  or  incorporate  a 
college  wiiliin  the  realm,  nor  assign  nor  license  others  to  assign,  temporal 
living  to  it ;  but  that  it  ouglit  to  be  done  by  the  king  himself,  and  by  no 
cthera.    Dyer,  81,  pi.  64;  4  R,  107. 

*  Hr.  Burke,  in  bis  speech  on  the  India  bill  in  considering  that  objection, 
which  was  made  to  the  bill  on  the  ground  of  its  being  an  attack  on  "  tbe 
Aarttrtd  rights  of  men,"  observed,  that  that  phrase  waa  uaaeual  in  the  dia- 
cusaion  of  privileges  conferred  by  a  charter  like  that  of  the  East  India  Com- 
pany. If  the  nalund  rights  of  men,  he  said,  are  clearly  defined  by  expreaa 
covenants,  and  secured  against  power  and  chicane,  it  is  a  formal  recognition, 
by  tbe  sovereign  power  of  an  original  right  in  the  subject;  and  tliat  tbe 
charters,  which  by  distiiiotion  are  called  gnai,  are  public  inatnimenta  of  this 
nature,  aa,  for  inatance,  tbe  chartera  of  king  John  and  king  Heoiy  in.    But 
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erected,  wilh  a  power  to  proceed  in  a  maDDer  contrary  to  the 
rules  of  the  common  law.'  Until  late  years,  niost  of  the  parlia- 
mentary acts  creating  corporations,  confirm  such  as  were  before 
created  by  the  King  alone  without  authority,  as  in  the  case  of  the 
College  of  Physicians  constituted  by  Henry  VIII.' 

The  assent  of  government  may  be  given  constructively  or  pre- 
sumptively, as  well  as  expressly.  Id  a  case  in  England,  where  it 
manifestly  appeared,  from  the  diSerent  clauses  of  several  local 
l^islattve  acts,  that  conservators  of  a  river  navigation  should 
take  land  by  sucession,  and  not  by  inberitance,  although  they  were 
not  created  a  corpomtion  by  express  words,  they  were  so  by 
implication;  and  that  being  so,  they  were  entitled  to  sue  in  their 
corporate  name  for  an  injury  done  to  their  real  property.^ 

The  associations  formed  under  the  general  banking  law  of 
New  York,  of  1838,  are  corporations,*  and  llie  corpora ti<»is, 
which  are  said  in  the  English  books  to  have  been  created  by  the 
common  late  and  by  prescription,  all  imply  the  sanction  of  govern- 
ment. The  corporations,  existing  in  England  by  virtue  of  the 
common  law,  are  supposed  to  have  been  warranted  by  the  con- 
currence of  former  governments ;  common  law  being  in  fact, 
notbii^  more  than  custom  arising  from  an  universal  assent.  The 
tenure  of  the  King,  and  of  all  bishops,  parsons,  &c.  to  their  re- 
spective offices,  is  {bunded  on  the  principle  just  stated.'  80 
also  in  the  case  of  corporations,  which  are  said  to  exist  by  pre- 
scription, such  for  example  as  the  corporation  of  the  city  of 
London,  and  others  which  have  enjoyed  and  exercised  corporate 
privileges,  from  time  immemorial,  they  are  in  the  eye  of  the 
law  Weil  founded  ;  for  though  no  legal  charter  can  be  shown,  yet 

(here  ms;  be,  and  are  chtrteta  of  a  difierent  nature.  Magna  Chuia  is  a 
chsrter  to  restrain  power;  but  the  Bast  India  charter  and  other chutera 
which  have  been  granted  are  to  create  power.  Burke'a  Speech  on  the  India 
Bill 

MKyd,61;  Cro.  Car.  73,  87. 

■eR.]]4. 

3  Tone  Conservators  «.  Ash,  10  Bam.  &  Creev.  S4ft 

*  Bank  of  Watsrtown  v.  Assessow,  25  Wend.  (N.  Y.)  R.  686. 

0  1  Black.  Comm.  473;  I  Kyd,  39;  Town  of  Paulet  e.  Clark,  9  Cranch, 
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the  legal   presumption  is,  there  oace  was  a  charter,  which,  owing 
to  the  accidenls  of  time,  is  lost  or  destroyed.^ 

§  3.  Corporations  may  exist  in  the  United  Sutes  by  an 
implied  assent  of  the  power  competent  lo  create  them,  as  well  aa 
in-  England.  And  the  common  law,  90  far  as  it  relate  to 
churches  in  this  country  of  the  episcopal  persuasion,  —  the  right 
to  present  to  such  churches,  ^  and  the  corporate  capacity  of  the 
parsons  thereof  to  take  in  succession,  has  been  expressly  recog- 
nised by  the  bigliest  authority.'  It  may  be  considered  well 
settled  (00,  that  a  corporation  may  exist  in  this  country  by  prt' 
teription.  In  Massachusetts,  where  no  act  of  incorporation 
could  be  found  of  a  parish,  which  had  existed  more  than  forty 
years,  evidence  was  admitted,  to  prove  its  incorporation  by 
reputatioti.^  And  In  another  case  in  the  same  state,  parol  proof, 
tending  to  show  tbd  existence  of  an  act  incorporating  a  town  with 

1  Ibid. ;  3  loBt  330.  A  corpontioQ  by  pretcriptioii  ia  •  corpontioo,  frhich 
baa  existed  from  time  inunemori&l,  and  of  which  it  is  impossible  to  show 
the  commeDcement  by  any  particuUr  charter  or  act  of  parliameot,  the  law 
presaming  that  Bucb  charter  or  act  of  parliaineot  once  exiated,  but  that  it 
has  been  lost  by  such  lecidents  aa  length  of  time  may  prodnco.  1  Eyd,4l. 

*  TowD  of  Paulet  «.  Clark  et  al.  9  Craach,  394.  The  chnreh  entitled 
miut  be  a  church  recogniied  io  law  for.tbia  particular  purpoae.  Whaoerer, 
therefore,  previous  to  the  revolution,  an  episcopal  church  waa  duly  erected 
by  the  crown,  the  parson  thereof  regularly  inducted,  iiad  a  tight  to  the 
glebe  in  perpetual  eucceaaion.  Where  no  such  chureh  was  duly  erected 
by  the  crown,  the  glebe  remained  as  an  KrendUaa  jaetnt,  and  the  state  which 
succeeded  to  the  rights  of  the  cnnrn  might,  with  the  assent  of  the  town, 
alien  or  encumber  it ;  or  might  erect  an  episcopal  church  therein,  and  wA- 
late  either  directly,  or  through  the  vote  of  tbe  town,  indirectly,  its  paraon, 
who  would  thereby  become  seized  of  the  glebe  jure  eedmc,  and  be  a  cor- 
poration capable  of  transmitting  the  inheritance.  Such  were  the  rights  and 
privileges  of  the  episcopal  churches  of  New  Hampehire,  and  the  legal  pnn- 
ciptes  applicable  to  the  glebes  reserved  in  the  varioua  towmhipa  of  that 
State  previous  lo  the  revolution.  And  without  an  adoption  of  some  of  the 
common  law,  it  seems  difficulLto  support  the  royal  grants  and  coounissiow, 
or  lo  ophold  that  ecclesiastical  policy,  which  tbe  crown  had  a  right  to  pal- 
roniae,  and  to  which  it  so  explicitly  avowed  its  attachment.  lb.  See  also 
Tenett  et  al.  v.  Taylor  et  aL  9  Crancb,  43. 

*  Dillingham  e.  Snow,  7  Haas.  R.  547. 
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the  ordinary  powers  and  privileges,  was  deemed  admisuble  at  the 
expiration  of  ihiny  years.'  It  may  indeed  be  safely  relied  on  as 
a  sound  proposition,  that  when  an  association  of  persons  have  for 
a  long  time  acted  as  a  corporation,  bave  been  uniformly  recog- 
nised as  such,  and  rights  have  been  acquired  under  them  as  a 
corporation,  tbe  law  will  countenance  every  presumption  in  favor 
of  its  legal  corporate  existence.*  But  it  will  be  at  once  obvious, 
that  if  tbe  acts  and  proceedings  of  «ny  company  or  association,  of 
long  standing,  consist  only  of  such  acts  and  proceedings  as  mi^ 
be  performed  without  an  incorporating  act,  a  grant  of  such  an  act 
cannot  be  inferred  ;  and  this  is  not  only  agreeable  to  tbe  general 
rules  and  analogies  of  tbe  law,  but  has  moreover  been  expressly 
so  held  by  the  Supreme  Court  of  Comieciicut.' 

Whenever  it  appears,  that  a  charter  has  been  granted  to  cer- 
tain individuals  to  act  as  a  corporation,  who  are  in  the  actual 
possessiiHi  and  enjoyment  of  the  corporate  rights  granted,  they 
have  been  held  as  rightfully  in  such  possession  and  enjoyment 
^inst  wrong  doers  and  all  others,  who  have  treated  or  acted  with 
them  in  their  corporate  character  ;  and  even  if  it  be  shown  that 
the  charter  was  granted  on  a  precedent  condition,  and  persons  are 
found  in  tbe  quiet  possession  and  enjoyment  of  the  corporate 
rights,  as  against  all,  but  the  sovereign,  tbe  precedent  condition 
shall  be  taken  as  performed.* 

Although  corporations,  as  we  have  just  observed,  may  exist  in 
thb  country  by  common  law  and  by  prescription,  yet  there  are 
comparatively  but  few  cases,  where  a  legislative  act  or  charter 
cannot  be  shown.  The  state  legislatures  in  the  United  States 
have  for  many  years  past,  and  in  very  numerous  instances,  exer- 
cised the  right  of  granting  corporate  privileges  both  to  public  and 
to  private  companies.     The  competency  of  tbe  legislative  power 

>  Stockbridge  ti.  West  Stockbridge,  12  M&n.  R.  400. 

*  Hagentovn  Tom.  Co.  v.  Creeger,  5  Har.  &.  Johns,  (lid.)  R.  133 ;  %t«w«- 
iaij  V.  Hut,  1  C-  &  PkjDs,  113.  By  virtue  of  prmcriptioD  a  corporMioii 
amy  bav«  more  tiian  one  corponte  uine.  lb.  j  1  Hall,  (N.  Y.)  R.  141 ;  Tiott 
V.  Wuren,  3  Fiir.  (Hftine)  R.  037. 

3  GiecD  «.  Dennis,  6  Cono.  R.  303. 

4  Tu  River  Nav.  Co.  v.  Nnl,^  Hafrka,  (N.  C]  R.  530. 
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of  a  State  (o  create  corporations,  with  powers  which  are  not 
repugnaot  to  the  constitutioa  of  tlie  United  States  and  the  acts  of 
Congress^  and  which  do  not  cc»iflict  with  ^e  powers  of  the 
General  goveratnent,  is  so  clear,  so  generally  admitted,  and  has 
been  so  long  and  so  often  claimed  and  exercised,  that  it  is 
unnecessary  to  offer  any  arguments  or  authorities  for  its  support. 
As  is  observed  by  the  Supreme  Court  of  the  United  States,  in 
the  case  of  M'CuUoch  v.  State  of  Maryland,  '*a  corporation 
must  he  considered  not  less  usual,  not  of  higher  dignity,  not  more 
requiring  a  particular  specification,  than  other  means.  If  we  look 
to  the  origin  of  corporations,  to  the  manner  in  which  they  hare 
been  framed  in  that  goreniment  from  which  we  have  derived 
most  of  our  legal  principles  and  ideas,  or  to  the  uses  to  which 
they  bare  been  applied,  we  find  no  reason  to  suppose,  that  a 
constitution,  omitting,  and  wisely  omitting,  to  enumerate  all  the 
means  for  carrying  into  execution  the  great  powers  vested  in 
government,  ought  to  bare  specified  this." '  It  was  held  in  the 
State  of  Tennessee,  that  the  incorporation  of  banking  institutions 
not  being  within  any  prohibition  of  the  coastitution  of  that  State, 
remained  to  be  exercised  by  the  legislature,  as  one  of  its  bciden- 
tal  powers.* 

§  4.  The  question,  whether  the  Congress  of  the  United  States 
can  create  a  corporation,  has  received  the  grave  consideration  of 
some  of  our  most  eminent  statesmen  and  learned  judges.  The 
reply  of  Mr.  Hamilton,  when  Secretary  of  the  Treasury,  to  the 
objections  of  the  Secretary  of  State  and  the  Attorney  General,  to 
the  establishment  of  a  national  bank,  which  objections  were 
founded  on  a  general  denial  of  the  authority  of  Congress  to  erect 
corporations,  is  clear,  able,  and  convincing.  Mr.  Hamilton 
commenced  his  aigument  by  advancing  the  broad  principle, 
that  every  power  rested  in  a  government  is  in  its  nature  sov 
BKEioN,  and  includes,  by  force  of  the  term,  a  right  to  employ 
all  the  means  requisite,  and  fairly  applicable  to  the  attainment  of 
the  ends  of  such  power,  and  which  are  not  precluded  by  restric- 

>  M'CnIloch  V.  Sttte  of  Muyland,  4  WbeoL  43L 
■  B«U  «.  Bank  of  Nsshville,  Peck,  (Teno.)  R.  369. 
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tioos  tuid  exceptioDs  specified  in  the  coDstitutioD ;  or  not  immoral, 
or  not  contrary  to  the  essential  ends  of  political  society.  This 
principle  in  its  applicauon  to  government  in  general,  he  doubted 
not,  would  be  admitted  as  an  axiom ;  and,  therefore,  be  consid- 
ered it  idcumbent  on  those,  wbo  might  incline  to  deny  it,  to  prove 
a  distinction,  and  to  show,  that  a  rule  which,  in  the  general 
system  of  things,  is  essential  to  the  preservation  of  the  social  order, 
is  inapplicable  to  the  United  States.  The  circumstance,  that  the 
powers  of  sovereignty  are,  in  this  country,  divided  between  tbe 
national  and  state  governments,  did  not  afford  the  distinction 
required  ;  and  it  did  not  follow,  he  contended,  from  this  circum- 
sUDce,  that  each  of  tbe  ponions  of  power,  delegated  to  tbe  on? 
or  the  other,  is  not  sovereign  with  regard  to  its  proper  objects. 
It  would  only  follow  from  it,  that  each  has  sovereign  power  as 
to  certain  things,  and  not  as  to  other  things.  To  deny,  be  said, 
that  the  govemmeot  of  the  United  States  has  a  sovereign  power 
as  to  its  declared  purposes  and  trusts,  because  its  power 
does  not  extend  to  all  laws,  would  be  equally  to  deny,  that  tbe 
state  governments  have  sovereign  power  in  any  case,  because 
their  power  does  not  extend  to  every  case.  >  But  if  it  was  deemed 
necessary  to  bring  proof  to  a  proposition  so  clear,  as  that  wbicb 
affirms  that  tbe  powers  of  tbe-federal  goveroment,  as  to  its  objects, 
are  sovereign,  tbe  clause  m  the  constitution  would  be  decbive  ; 
the  clause  which  declares,  that  the  constitution,  and  laws  of  tbe 
United  States  made  in  pursuance  of  it,  shall  be  the  Supreme  Law 
of  the  Land.  The  power  then,  be  argued,  which  would  create 
tbe  supreme  law  of  the  land,  in  any  case,  was  doubtless  sovereign 
as  (0  sucb  case  ;  and  that  this  general  and  indisputable  prbciple 
at  once  put  an  end  to  the  question  whether,  the  United  States 
have  power  to  create  a  corporation.  For  it  is  unquestionably 
iocident  to  soverei^  power  to  create  corporations ;  and  conse- 
quently, to  the  sovereign  power  of  tbe  United  States,  in  relation 
to  the  objeett  entrvtted  to  the  management  of  the  government.^ 

1  For  a  coDtiDuance  of  this  lumiaout  and  forcible  trgumeot  of  Hr.  Hsm- 
ihon,  MS  the  reuona  eubraitted  by  him,  according  to  the  order  of  the  Preei- 
dent,  in  ftror  of  tbe  constitatiotiaUty  of  a  National  Bank.  1  Hamilton'* 
WoAi,ui.    Bee  alM  the  Report  of  Mr.  H'DuSe. 
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The  above  reasoning  of  Mr.  Hamilton  was  subsequently 
Bustaioed  hj  a  decision  of  the  United  States  Hupreme  Court. 
That  court  held,  that  the  power  of  Congress,  to  carry  into  execu- 
tion the  powers  which  belong  to  il  by  the  creation  of  a  corpora- 
tion, was  niihia  the  scope  of  ihe  constitution  :  that  whenever,  in 
fact,  the  end  of  a  state  or  of  the  general  government  is  legitimate, 
ail  the  meant  which  are  appropriate  and  plainly  adapted  to  the 
end,  (and  are  not  expressly  prohibited,  and  are  consistent 
with  the  letter  and  spirit  of  the  constitution,)  are  clearly  allowable  ; 
and,  that  any  law,  which  is  not  denied  to  Congress,  and  which  is 
really  calculated  to  eSect  any  of  the  objects  entrusted  to  Congress, 
(as  for  instance  the  incorporation  of  a  national  bank,)  is  in  pur- 
SDsnce  of  the  constitution.'  That  Air.  Madison  entertained  no 
doubt  of  the  constitutionality  of  a  national  bank  would  seem  from 
his  message  of  Pecember,  1815.' 

1  ATCuUoch  V.  State  of  Mftrylind,  4  Wheat.  434. 

■  Presidents'  Speeches,  p.  339.  Mr.  MadiaoD,  it  is  true,  opposed  tlie 
charter  of  the  old  buik,  Id  1791,  te  onconatLtutloml ;  yet  he  acknowletlged 
himaelf  bound,  es  President,  to  jield  his  opinion  to  the  exposition  of  pre- 
cedents. When  he  returned  the  United  States  Bank  Bill,  on  iba  3Gth  of 
Jannarf,  1815,  with  his  reasons  (on  acconnt  of  its  inexpedisncy)  for  not 
■igniDf  it,  he  rays ;  "Waiving  the  question  of  the  coostitmional  authoritf 
of  the  legislature  to  establish  an  incorporated  bank,  as  b«ing  precluded  ia 
atj  judgment  by  npeaied  recognitions,  onder  varied  circumstances,  of  the 
validity  of  such  an  institution,  in  acts  of  the  kgiatalive,  atailive,  and  ju- 
dicial branches  of  the  government,  accompanied  by  indications  in  different 
modes  of  the  concurrence  of  the  general  ivill  of  the  nation,  &e.  (Senate 
Jouraal,  3d  Beasion,  I3lh  Congress,  p.  30!).)  And  see  Notes  to  the  Speech 
of  Mr.  Grimke  of  South  Carolina,  delivered  in  December,  1S28,  on  the  con- 
stitutionality of  tiie  Tarifi;  and  on  the  true  nature  of  State  sovereignty. 
This  speech  was  delivered  in  the  Senate  of  South  Carolina.  It  may  iwt  be 
improper  to  recall  the  reader's  recollection  to  the  origin  of  the  Bank  of  the 
United  States.  In  Hay,  178t,  the  superintendent  of  finance  laid  before  the 
Congress  a  plan  of  a  bank ;  and  on  the  •Xkh  of  tbat  month,  the  resolutions 
concerning  It  were  passed  by  Congress.  The  Congress  reaolved,  that  they 
approved  of  the  plan  of  a  hank  submitted  to  iheir  consideration  by  Mr.  Robert 
Uorris:  Tbat  the  subscribers  to  the  bank  shall  be  incorporated  under  the 
name  of  "The  President,  Directors,  and  Company  of  the  Bank' of  North 
America  {"  That  it  be  recommended  to  tlie  several  States,  to  provide,  that 
no  other  bonk  ohall  be  esUbliahed  or  penoilted  within  liie  Slates  during  the 
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§  5.  It  was  formerly  asserted,  ibat  id  England  the  act  of 
incorpora^on  must  be  the  immediate  act  of  the  King  himseir^  and 
that  he  could  not  grant  a  license  to  another  to  create  a  corpora- 
lion.'  But  the  law  has  since  been  well  settled  to  the  contrary  ; 
and  the  King  may  not  only  grant  a  license  to  a  subject  to  erect  a 
particular  corporation,  but  give  a  general  power  by  charter  (o 
erect  corporations  indefinitely.*  This  is  on  the  principle  that 
quifacilper  alium,  facit  per  se ;  and  the  persons,  to  whom  the 
power  of  establishing  corporations  is  delegated,  are  only  an 
instrument  in  the  hands  of  the  goyernment,'  In  this  manner  the 
chancellor  of  the  university  of  Oxford  is  authorized  to  grant 
corporate  privileges,  and  bas,  by  virtue  of  such  authority,  created 
several  matriculated  companies  of  tradesmen.*  A  similar  power 
has  been  delegated  by  ibe  legislature  of  PeDDsylvania  with  regard 
to  churches.'  The  acts  of  the  instrument,  in  these  cases,  become 
the  acts  of  the  mover,  under  the  lamiliar  maxim  above  men- 
tioDed. 

war:  That  the  no^  ihereafier  to  be  iuued  by  the  btok,  ptysble  on  de- 
mKnd,  abould  be  receivable  in  payinent  of  all  tuea,  dutiee,  and  debts 
payable  to  the  United  States:  That  CoDgress  will  recommend  to  the 
legialatarea  of  the  States  to  pus  laws,  making  it  felony  for  any  penoD  to 
COD Dtarfhit  bank  Dotee,  or  to  pass  them,  &c.  Under  them  rewilutiaiM  a 
subscription  was  opened  for  the  natiunal  bank,  and  before  the  end  of  De- 
cember,  1781,  tlie  Bubacriptioa  was  filled,  frotn  an  expectation  of  a  chaiter 
of  incorporation  from  Congress.  The  charter  waa  granted  by  Congress 
with  a  recominendaiion  to  the  legislatures  of  each  State,  to  pass  «uch  laws 
as  they  might  judge  necesatry  for  g\viag  its  ordinance  full  operation.  This 
reconimendalion  was  coniplied  with  by  Pennaylvania,  on  the  ISth  of  March, 
1783;  by  Rhode  Island,  in  January,  J7SS;  and  by  Hoaaachuaetts,  in  Janu- 
ary, 1782.  See  Lectures  of  Hon.  James  Wilson,  one  of  the  Judges  of  the 
U.  States  Supreme  Court,  and  Professor  of  Law  in  the  College  of  Phila- 
delphia, (vol.  iiL  p,  397.) 

1 10  B-  27. 

*  1  Kyd,  50. 

3  1  Black.  Comra.  473. 

*lb. 

i  3  Peon.  Laws,  40 ;  Case  of  St.  Uary's  Church,  7  S.  &'  Rawle,  (Penn.)  R. 
SI7.  Before  the  revolutioB,  charten  of  incoiporatiott  were  granted  by  the  pro- 
prietariea  of  PennsylTania,  uadei  a  derivative  authority  from  the  crown ;  and 
iboM  chattflTi  have  been  recogniaed  since  the  ravolation.  3  Wils.  Lect  409. 
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§  6.  No  precise  form  of  words  is  necessary  in  the  creation 
of  a  corporation.'  And  if  the  woids  "found,"  *' erect,"  ''estab- 
lish," or  *'  incorporate  "  are  wanting,  it  is  not  material.'  It  was 
held  in  ancient  times,  if  the  King  granted  to  a  vill  gildam  merca- 
toriam,'  it  was  by  such  grant  incorporated.*  So  if  the  King 
granted  to  a  vill  to  be  quit  of  toU,  it  was,  for  that  purpose, 
incorporated.  Or  if  he  granted  lands  to  them,  he  gave  them  a 
corporate  capaciiy  to  take,  if  a  rent  was  reserved.*  And,  in 
England,  there  are  many  instances  of  grants  by  charter  to  the 
inhabitants  of  a  town  "that  their  town  shall  be  a  free  borough," 
and  that  they  shall  enjoy  various  privileges  and  exemptions,  with- 
out any  direct  clause  of  incorporation  ;  and  yet  by  virtue  of  such 
charter,  such  towns  have  been  unifomily  considered  as  incor- 
porated.* These  authorities  go  to  establish  that,  whenever  it  is 
manifestly  the  iniention  of  the  government  to  confer  corporate 
privileges,  they  may  he  conferred  without  the  adoption  of  any 
particular  technical  phraseology.*  In  all  grants  of  corporate' 
privileges  to  private  companies,  and  associations,  not  of  a  mimi- 
cipal  character,  the  word  "mcorporate"  is  generally,  however, 
by  the  legislature  atiopted. 

In  a  case  in  Pennsylvania,  it  was  supposed,  that  "  the  ^rmer'f 
Bank  of  Lancaster,"  was  virtually  incorporated  by  the  "  Act 
relating  to  the  association  of  individuals  for  the  purpose  of 
banking."     By  that  law  it  was  enacted  that,  if  any  association  of 

'  Rex  t.  Aroery,  I  T.  R.  575. 

3  10Co.4P.b. 

3  1  Rol.  sia 

*  i  Com.  Dig.  1'it.  FVimchiaa,  (F.  a) 

9  lb.  The  grant  ofgilda  merailoria,  it  seeine,  however,  did  not  invest  the 
grantees  wilh  the  local  |rovi'rnment  of  the  place ;  foT  a  gSda  mueatana  ea- 
tabltibed  in  a  town  niii^ht  be  distinct  fmm  the  general  corporation  of  the 
town.  1  Kyd,  <i4.  And  in  moat  of  the  royal  bomug-hs  in  Scotland,  there 
are  Mverai  incorporated  companica  of  tradea,  and  a  gildiy,  which  ia  also  an 
incorporated  coDipBoj,  but  distmct  from  [he  others ;  and  the  magiatncf  of 
the  town  is  composed  of  members  partly  taken  from  the  gildry,  and  partly 
from  the  tradeiB.    1  Kyd,  65. 

■  1  Kyd,  63'}  Minot  «.  Curtia,  7  Mass.  R.  441 ;  Dentoo  v.  Jukaon,  3 
Johna.  {N.  Y.]  Ch.  R.  320.  In  New  York  the  loan  i^ken  and  auperviaofa  erf* 
a  county  sre  endowed  with  a  corptwate  capacity.    lb. 
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citizens  should  (hereafter  be  formed  for  the  purposes  of  banking, 
every  member  thereof  should  be  individually  and  personally  liable 
for  the  debts  of  the  association.  The  court  held,  that  this  provi- 
»Oii  could  not  be  construed  into  an  implied  incorporation  of  the 
bank  above  mentioued,  or  of  any  other  company.  The  court 
were  of  opinion,  that  the  most  that  could  fairly  he  inferred  was, 
that  the  act  was  an  acknowledgment,  that  such  associations  were 
lawful  until  prohibited  by  the  legislature.  The  intent  of  the  law, 
the  court  said,  was  to  prevent  associations  that  were  about  to  be 
formed,  the  members  whereof  endeavored  to  shield  themselves 
from  personal  responsibility,  by  publishing  to  the  world,  that  they 
undertook  to  transact  business  on  the  express  condition  of  being 
exempt  from  such  responsibility.  And  the  court  asked,  how  it 
could  be  supposed  for  a  momeni,  that  there  should  be  an  intention 
to  incorporate  associations,  without  number  and  without  end,  free 
from  all  restraint  and  limitation,  wlien  in  no  instance  had  a  bank- 
ing  company  been  incorporated,  before  or  since,  without  restriction 
as  (o  the  amount  of  its  capital,  the  nature  of  its  business,  and  the 
extent  of  its  duration.' 

§  7.  Something  more  than  the  mere  grant  of  a  charter  is 
necessary  to  create  a  corporate  body  ;  for  it  is  necessary  that  the 
charter  should  be  accepted,  in  order  to  give  it  fnll  force  and  effect; 
as  the  government  cannot  compel  persons  to  become  incorporated 
without  their  consent.  The  intention  of  a  grant  of  incorporation 
is  to  confer  some  advantage  upon  the  grantees  ;  but  as  the  gnml 
may  be  counterbalanced  by  the  conditions  which  accompany  it, 
the  grant  must  be  accepted  by  a  majority,  at  least,  of  those  who 
are  intended  to  be  incorporated.  Mr.  Justice  Wilmot,  said,  in 
the  case  of  Rex  v.  Vice  Chancellor  of  Cambridge,'  —  "  It  is  the 
concurrence  and  acceptance  of  tlie  university  that  gives  ihe  force 
to  the  charter  of  the  crown."  It  is  said  also,  in  another  case  in 
Great  Bntian,  "the  crown  cannot  obligfa  man  to  he  a  corporator 

1  Myers  ti.  Irvin,  2  a  i  Rawle,  (Penn.)  R.  3ta  See  Bank  of  Wnleriown 
•.  AseeMore.  25  Wend.  (N.  Y.)  R.  68fi ;  Jackson  v.  Bank  nf  M»rietta,  9 
Leigb,  (Vtrf.)  R.  302. 

9  Rex  v.  V.  Chan.  Cambridf^  3  Burr.  1G61. 
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without  bis  coDseot ;  be  shall  not  be  subject  to  tbe  inconvenieDces 
of  it,  without  accepting  of  it  and  assenting  to  it."'  The  same 
{trinciple  has  been  recognised  by  the  Supreme  Court  of  Massa- 
chuseils,  in  a  case  where  tlie- court  say,  "that  a  man  may  refuse 
a  grant,  whether  from  the  goveniment  or  an  individual,  seems  to 
be  a  principle  too  clear  to  require  the  support  of  authorities. "  * 
A  grant  of  incorporation  is  in  fact  in  tbe  nature  of  a  contract 
between  the  government  and  its  subjects,  the  latter  of  wbom 
tindertake,  in  consideration  of  tbe  privil^es  bestowed,  to  do 
what  tbe  government  is  interested  in  having  done.  The  terms 
ofiered  by  the  govemment  may  therefore  be  acceded  to,  or 
refused  by  tbe  intended  body  corporate,  and  if  not  acceded  to, 
have  no  binding  effect.'  Even  the  inhabitants  of  a  town,  it  was 
long  ago  held,  could  not  be  mcorporated  without  ifae  consent  of 
the  major  part  of  tbem.* 

Having  made  it  appear  that  an  acceptance  of  tbe  charter  is 
necessary,  we  next  proceed  to  show  what  will  amount  to  an 
acceptance,  and  how  it  may  be  proved.  Tbe  question,  whether 
a  charter  has  been  accepted,  will  of  course  depend  upon  the 
circumstances   under   which   it   was   granted.      If  a   particular 

'  Kinj  e.  pH*;more,  3  T.  R.  240. 

•  ElUri  «.  Mur^hull,  S  Mass.  R.  379. 

3  DarliiioiiLli  CMege  d.  Woodward,  i  Wheat  .^16 ;  and  aee  aUo  Liucolil 
and  Ken.  Bunk  «.  RichBrdaon,  I  Greenl.  (Me.)  R.  79  ;  Fire  DepartmeDl  v. 
Kip,  10  W«nd.  (N.  Y.)  R.  2(16. 

*3  Bruwnl.  100.  There  is  a  difference,  however,  between  a  charter 
granted  in  ^encrHl  (cnns  to  incorporale  the  inhnbitntits  of  a  city,  and  a  char- 
ter which  cronies  diellnct  parts  of  the  corporate  body,  fills  up  some  of  tbe 
offices  by  iiaiiie,  and  leave*  it  open  to  them  to  elect  a  number  of  freeroeii. 
As,  where  tbe  king  appointed  a  certain  number  of  aldermen  and  common- 
council  men,  by  charter,  who  were  the  immediate  granlees;  and  a(\erwarda 
gave  ihcm  power  to  ewear  freemen  upon  their  request,  they  first  taking  the 
oaths ;  the  freemen  are  not  ifuo  facto,  and  without  their  assent,  members  fif 
the  corporation,  though  entitled  to  be  admitted  if  they  choose.  Rex  ■. 
Amery,  1  T.  It.  575.  In  the  case  of  tbe  College  of  Physicians,  the  charter 
was  granted  to  ait  persons  by  name,  and  all  others  of  the  faculty  of,  and  in 
the  city  of  London.  By  virtue  of  this  charter,  it  was  held,  that  all  the 
practising  physicians  in  London  were  not  members  of  tbe  corporation ;  and, 
that  the  corporation  were  only  bound  to  admit  every  peraon,  whom  they,  on 
examination,  thought  fit  to  be  admitted.    Rex  *,  Aakew,  4  Bun.  319a 
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charter  is  applied  for,  and  it  is  given,  there  can  he  no  reasonable 
ground  to  doubt  of  its  Immediate  acceptance.  It  has  indeed 
been  held  thai  grants  beneficial  to  corporations  may  be  presumed 
to  bare  been  accepted,  and  an  express  acceptance  is  not  neces- 
sary.' If  a  charter  is  granted  to  persons  who  have  not  applied 
for  it,  the  grant,  is  said  to  be  in  fieriy  until  there  has  been  an 
accepUnce  expressed.^  It  may  for  a  time  remain  optional  with 
the  persons  intended  to  be  incorporated,  whether  they  will  take 
the  benefit  of  the  act  of  incorporation  ;  yet  if  they  execute  the 
powers  and  claim  the  privileges  granted,  the  duties  imposed  on 
them  by  tbe  act  will  then  attach,  from  which  they  cannot  dis- 
cbarge themselves.*  It  is  not  indispensable  to  show  a  written 
instrument,  or  even  a  vote  of  acceptance ;  and  there  may  be 
many  instances  in  which  an  acceptaiice  can  be  inferred.^  And  it 
has  been  expressly  held,  that  tbe  stockholders  of  a  bank  are  bound 
by  every  act  which  amounts  to  an  acceptance  on  the  part  of  the 
directors.'  But  this  rule  is  founded  upon  the  considera^on,  that 
certain  persons  have  been  invested  with  sufficient  power  to 
bind  the  whole  body  by  their  acceptance  ;  were  it  otherwise,  tbe 
charter  must  then  be  accepted  by  n  majority  of  tbe  whole  number 
of  the  company.  There  is  an  authority  for  this  distinction  in 
Pennsylvania,  in  a  case  where  a  minority  of  the  persons,  in  whom 
a  trust  for  a  school  fund  was  vested,  procured  a  charter  of  incor- 
poration under  tbe  act  of  1791.  It  was  held,  that  no  rights  could 
be  acquired  in  opposition  to  the  will  of  the  majority.* 

1  Charles  Rirsr  Bridge  «.  Warren  Bridge,  7  Pick.  (Mua.)  R.  344. 

"  Dart[uouth  College  v.  Woodward,  4  WheaL  688. 

3  Riddle  tr.  Pro.  of  Locks,  &c.  on  Merrinwck  River,  7  Mnas.  R.  167. 

*  Bank  of  U.  States  t>.  Dandridge,  12  Wheat.  71.  It  is  not  esseotial  to  the 
taking  effect  of  the  charter,  that  it  should  appear  upon  the  corporate  records. 
RiiMel  e.  M'Clellui,  14  Pick.  (Mass.)  R,  53.  But  parol  evidence  is  inadmissible 
to  prove  acceptance,  where  the  records  of  a  corporate  exisleace  can  be 
ehowa    Coffin  «.  CoIUds,  17  Maine  R.  440. 

3  Lincoln  and  Ken.  Bank  v.  Richardson,  1  GreenL  [Me.)  R.  79. 

*  ComnMnwealth  v.  Huston,  7  Serg.  &  Rawle,  (Penn.)R.  4G0;  and  Me 
Dartmouth  College  v.  Woodward,  4  Wheat  R.  686.  When  a  charter  is  given 
to  a  compuij,  and  certain  persons  are  nomioated  to  adcnit  others,  the  charter 
needs  only  be  accepted  b^  the  majorit;  of  nomineea ;  for  they  alone  eonsti- 
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A  charter  must  be  accepted  as  it  b  offered  and  without 
condition  ;  nekher  can  there  be  a  partial  acceptance  any  more 
than  (here  can  be  an  acceptance  by  part  of  ibe  persons  intended 
to  be  incorporated.  >  A  charter  cannot  be  partially  accepted, 
whether  it  be  a  charter  of  creation,  or  extention  of  privilege.* 

The  rule,  "  that  the  acceptance  of  a  charter  must  be  uncondi- 
tional, holds  equally  as  to  a  charter  of  creation,  and  as  to  a 
charter  to  a  pre-existiDg  corporation." '  But  if  a  new  charter  be 
^ven  to  a  corporation  aheady  created,  there  may  be  a  partial 
acceptance  of  the  second  charter ;  and  the  body  corporate  may 
act  partly  under  the  one  and  partly  under  the  other.  On  a  contest 
for  the  office  of  high  steward  of  the  university  of  Cambridge,  it 
was  held  by  the  Court,  that  the  Crown  could  not  take  away 
from  the  university  any  rights  that  bad  formerly  subsisted  in  them 
under  old  charters  or  prescriptive  usage  ;  that  the  validity  of  these 
new  charters  must  depend  on  the  acceptance  of  the  universi^ ; 
that  when  the  crown  gave  the  new  statutes,  the  university  of 
Cambridge  was  of  ancient  establishment,  and  had  former  charters 
of  very  old  date,  and  there  was  no  intention  to  alter  or  overturn 
their  ancient  constitution  ;  that  the  new  statutes  undoubtedly 
meant  to  leave  the  ancient  constitution  of  the  university  in  a  great 
measure  as  it  was,  without  repealing  their  established  rights  and 
privileges  ;  aod  that  the  universi^  could  not  mean  to  accept  them 
on  any  other  terms  ;  that  it  was  not  intended  by  the  new  statutes, 
to  alter  the  mode  of  election,  unless  the  university  chose  so  to 
do ;  that  it  was  the  concurrence  and  acceptonce  of  the  university 
that  gave  force  to  the  charter  of  the  crown  ;  that  tliey  might  ac- 
cept the  body  of  statutes  separately  and  dtftinet/y,  and  were  not 
bound  to  accept  all,  or  Uave  all ;  and  that  in  the  present  case  it 
appeared  there  was  in  fact  a  partial  acceptance.* 

•lituw  the  ori^nal  corporation,  and  those  wlio  ara  afterward  admitted, 
maaifeit  their  assent  b;  becomiag  members.    Rex  v.  Amerj,  1  T.  &.  575. 

1  Wilcock  on  Mun.  Corpor.  30 ;  Kex  v.  Passmore,  3  T.  R.  340 ;  Rex  v. 
Ameiy,  1  T.  R.  589 ;  Rex  o.  Cambridge,  3  Burr.  1656. 

>  Rcz  V.  Weatirood,  3  Dow  &  Clark,  SI;  4  Bligh,  N.  a  213;  7  Ring.  1; 
7  Dow  &  R.  267;  4  Bam.  &  C.  781. 

3  Wilcock  on  Muq^  Corpor.  30 ;  Rex  e.  PaaBmore,  3  T.  R.  240  ;  Rex  n. 
Amerj,  1  T.  R.  589 ;  Rex  «.  Cambridge,  3  Bnrr.  1CS6. 

*  Rex  v.  Cambridge,  3  Burr.  1^6  -  1661. 
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It  bas  been  stated,  that  the  charter  can  be  accepted  neiilier 
coiiditioiially  nor  partially  ;  it  is  equally  well  established,  that  it 
cannot  be  accepted  for  a  limited  lime.  And  if  it  has  once  been 
received,  thougti  but  for  ao  bour,  or  eren  a  moment,  it  is  con- 
clusive and  obligatory.' 

It  has  been  also  already  intimated  that  where  persons,  compos- 
ing an  intended  corporation,  act  under  tlie  charter,  it  amounts  to 
an  acceptance.  It  b  usual,  whenever  a  charter  is  pleaded,  and 
no  direct  and  express  acceptance  can  be  averred,  to  show  such 
us^e  as  could  not  have  prevailed,  unless  it  bad  been  received, 
and  from  which  the  court  may  necessarily  infer  an  acceptance. 

1  Res  V.  Bazey,  4  M.  &  a  S55l 
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CHAPTER    III. 

HOW  THE  BOOT  CORPORATE  IS  COMPOSED  ;  AND  OF  ITS  NAME, 
PLACE,  MODE  OP  ACTION,  POWEES,  &C. 

§  1.  A  CORPORATION  is  Usually  composed  of  natural  persons 
merely  in  their  natural  capacity  ;'  but  it  may  also  be  composed 
of  persons  in  their  political  capacity  of  members  of  other  corpo- 
rations.* Thus  by  a  charter  of  Edward  VI.,  the  mayor,  citizens, 
and  commonalty  of  London  are  appointed  Governors  of  Christ's 
Hospital  of  Bridewell,  and  incorporated  by  the  name  of  the 
Governors  of  the  possessions,  revenues,  and  goods  of  the  Hos- 
pital of  Edward  VI.,  King  of  England,  of  Christ  Bridewell.* 
So  the  government  of  the  country  may  be,  and  often  is,  one  of 
the  members  of  a  private  corporation  ;  as  in  the  case  of  the 
Bank  of  the  United  States,  the  Planter's  Bank  of  Georgia,*  and 
the  Bank  of  the  State  of  S.  Carolina.* 

And  a  man,  who  forms  a  component  part  of  a  corporation  ag- 
gregate, may  have,  to  some  purposes,  a  distinct  corporate  capa- 
city, as  in  England,  a  dean  and  chapter  fonn  one  corporation 
a^egate,  but  in  many  cases,  both  dean  and  prebendaries  have 
distinct  rights  as  corporations  tole ;  each  may  have  peculiar  rev- 
enues appropriated  to  him  and  his  successors  in  his  political 
capacity  ;  and  the  prebendaries  alone,  without  the  dean,  may  also 
form  one  aggregate  corporation  distinct  from  that  of  dean  and 
chapter. 

'  A  coqiorBtlon  maj  coiuUt  of  both  men  and  women,  provided,  ita  ineti- 
tntioD  ia  not  repugnant  to  the  coadition  and  oiodoitr  of  women.  AjWBk, 
Civil  Law,  201. 

« 1  K;d,  33. 

3  10  Cn.  31  b. 

igWbeaL  R.907. 

B  3  M-Cord,  [S.  C.)  R.  377. 

■  Something  airoikr  to  this  obtained  with  respect  to  abbey*  uid  prioriea 
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So  also  several  distioct  and  independent  corporations  may 
foiTD  tlie  component  parts  of  one  general  corporate  body.  For 
tOBUDce,  in  Shrewsbury  in  England  there  are  several  distinct  and 
independent  companies  of  carpenters,  bricklayers,  &c.,  and  these 
all  united  form  one  great  corporation,  under  the  name  of  the 
"Company  of  Carpenters,  Bricklayers,  &.c.  of  Shrewsbury." 
There  are  some  towns  also  in  England  in  which  there  are  sev- 
eral incorporated  companies  of  trades,  which  hare  so  far  a  con- 
nexion with  the  general  corporation  of  the  town,  that  no  man 
can  be  a  freeman  of  the  town  at  large,  and  consequently  a  mem- 
ber of  the  general  corporation,  without  being  previously  a  freeman 
of  sonoe  one  of  these  companies  ;  and  of  this  description  is  the 
corporation  of  the  City  of  London.  The  general  corporate 
bodies  of  the  English  Universities  are  constituted  nearly  in  the 
same  manner  ;  for  every  member  of  the  general  corporation  must 
be  a  member  of  some  one  of  the  colleges  or  halls  within  the 
university.'     There  are  technical  difficulties  in  considering  sev- 


before  the  dissolution  of  the  monatteriea ;  of  the  former  tliera  wu  but  one 
kind,  eveT;  fionse  bein;  independent ;  but  of  the  litter  there  were  two 
hiode ;  firat,  thoae  where  the  prior  was  chief  govemoT,  aa  full/  u  inj  abbot 
in  his  abbfl/,  and  waa  choMn  by  the  convent ;  secondly,  thoaa  where 
the  priory  was  a  cell,  aubordinate  to  aome  great  sbbey,  and  the  prior 
was  placed  and  displaced  at  the  will  of  the  abboL  But  there  was  a  cou- 
■iderable  differeoce  between  aome  of  theae  cells ;  for  some  were  alto- 
together  subject  to  their  respective  abbeys,  who  sent  them  what  ofiicerB 
and  monks  they  pleased,  and  took  their  revenues  into  the  common  stock  of 
the  abbeys ;  but  others  consisted  of  a  atated  number  of  monlis,  who  had  a 
prior  sent  them  from  the  abbey,  and  paid  a  pension  yearly,  as  an  acknow- 
ledgnwnt  of  their  subjection,  bat  acted  in  other  matters  as  an  independent 
body,  snd  had  the  rest  of  the  revennea  for  their  own  Die.  Burns,  Ecclea^ 
Law,  tit  Monasteries,  j  7 ;  1  Kyd,  33,  34. 

'  1  Kyd,  96.  There  are  also  several  corporate  companies  of  Tndea, 
without  reference  to  any  general  corporation  of  the  town  in  which  they  are, 
and  indeed  where  there  is  no  incorporation  of  the  town  at  all.  The  Bank, 
the  Eaat  India  Company,  the  College  of  Physicians,  and  other  scientific  com- 
panies, have  no  reference  to  the  genera!  corporation  of  the  city  of  London. 
Ibid.  In  Massachusetts,  the  North  Parish  in  Harwich  was  incorporated 
into  a  town  by  the  name  of  Brewster,  and  having  continued  to  act  as  a 
pariah,  it  waa  contended,  tbat  it  ceaaed  te  exist  in  that  capacity  a|K>a  ita 
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eral  corporabona  as  co-partners,  or  as  having  blended  their  pow- 
ers and  interests  together,  so  that  whatever  should  have  been 
done  bj  one,  should  be  biDdiog  on  the  others ;  and  yet  if  the; 
are  all  composed  of  the  same  iadividuab  using  several  corporate 
powers  for  the  same  end  8Dd  purpose,  with  nothing  but  the  form 
of  a  record  to  distinguish  them,  equity  would  seem  to  require, 
that  they  should  not  be  allowed  to  sever  to  the  prejudice  oF  any 
persons  with  whom  either  might  contract.* 

§  3.  Many  aggregate  corporations  are  composed  of  distinct 
parts,  which  are  called  integral  parts,  without  any  one  <^  which 
the  corporation  would  not  be  complete,  although  none  of  them 
are  by  themselves  a  corporatioo.  Thus,  where  a  corporation 
consists  of  a  mayor,  aldermen,  and  commonally,  the  mnyor,  the 
aldermen,  and  the  commonalty  are  three  integral  parts ;  but 
neither  of  them  has  any  corporate  capacity,  distinct  from  the 
other  two,  aud  therefore,  the  mayor  cannot,  in  his  political  char- 
acter of  mayor,  take  in  succession  anything  as  a  sole  corporation  ; 
nor  the  aldermen,  as  a  select  body,  take  anything  to  them  and 
their  successors  as  an  aggregate  corporation.  In  many  aggregate 
corporations  there  is  one  particular  person,  who  is  called  the  head, 
and  who  Forms  one  of  the  integral  parts  ;  such  is  the  mayor  of  a 
city  corporation ;  and  the  chancellor  in  the  general  corporations 
of  the   English  universities-'     The  corporation  of  St.   Mary's 

incoTpoTBtioi)  into  a  town;  but  it  wu  decided  that  the  parish  adll  continued 
to  exiaL  It  was  also  settled  aa  lair,  that  the  inhabitaota  of  a  town  are  not 
neceanrilf,  and  of  course,  membeta  of  a  parish  included  irithin  it;  but 
that  thoas  who  are, exempted  on  accouut  of  their  religioua  acruplea  and 
opinions,  though  meiobeis  of  the  town,  are  not  membera  of  the  parish  com- 
prehended by  the  same  boundaries.  Dillingham  v.  Snow,  3  Mass.  R.  376; 
5 Man.  R.  547.    And  see  In.  of  Miiford  v.  Godfrey,  1  Pic)i.(Uasa.)  It.  96. 

1  Per  Parker,  C.  J.  in  Proprieton  of  Canal  Bridge  «.  Gordon,  1  Pick. 
(Han.)  R.  305. 

■  i  KjA,3&.  But  there  may  be  a  corporation  aggregate  of  many  peraona, 
capable,  without  a  bead,  ■■  a  chapter  without  a  dean,  or  a  commonalty  with- 
out a  mayor;  thus  the  collegiate  church  of  Southwell,  in  Noltinghaniablre, 
coDiiata  of  prebendaries  only,  without  a  dean  ;  and  the  Governori  of  Sut- 
bui's  Hospital,  commonly  called  the  Charter  House,  have  no  president  or 
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Church  in  the  city  of  Philadelphia,  consistiog  of  three  clerical 
and  eight  lay  members,  was  coosidered  by  the  court  to  be  a  cor- 
poration composed  of  two  distinct  classes,  or  integral  parts.' 

§  3.  It  is  stated  by  Mr.  Kyd*  that  there  are  Ihrte  different 
kinds  of  assemblies  in  corporations,  which  lie  styles  legialatite, 
electoral,  and  adminiHratiee. 

1.  The  legitlativi  assembly  possesses  the  power  of  otakiog 
laws ;  such  are  the  court  of  common  council  in  London,  the 
court  of  proprietors  of  the  Bank  of  England,  and  of  the  East 
India  and  South  Sea  Companies.*  And  in  this  division  of  cor- 
porate assemblies,  it  is  obvious,  may  be  included  any  part  of  the 
body  corporate  in  which  is  vested  the  authority  of  prescribing 
rules  of  conduct  for  the  body  at  large. 

3.  The  electoral  assembly  is  that  which  is  authorized  to  elect 
officers  ;  such  are  in  general  the  proprietors  of  stock  companies  ; 
and  ibe  body  at  large  of  every  corporatioo,  when  the  power  of 
election  has  not  been  vested  in  a  minor  body. 

3.  The  adminiitralive  have  the  management  of  particular 
a_ffair»,  such  as  the  courts  of  assistants  in  the  city  companies  of 
Europe  ;  the  court  of  directors  of  a  bank  and  other  stock  com- 
panies. 

The  same  body  of  men  may  therefore,  and  frequently  do  pos- 
sess distinct  powers  ;  as  for  instance,  the  comilia  majora  of  the 
college  of  physicians,  in  the  city  of  London,  who  possess  the 
I^islative,  the  electoral,  and  the  administrative  -  powers  ;  so  all 
the  three  powers  are  possessed  by  the  congregation  io  the  univer- 
sity of  Cambridge,  in  England.  In  private  corporations  generally 
Ibe  electoral  power  is  in  the  body  at  large,  though  it  may  be 


mpflior,  but  are  4ll  of  eqnal  anthtnitj ;  and  at  Grat  the  greater  namber  of 
Gorporatioiu  were  vitliout  a  heail.    Ibid.  37. 

1  Corpor.  of  St.  Harj'a  Church,  7S.Sl  Rawie,  (Penn.)  R.  517. 

s  1  Kyd,  399. 

3  So  are  the  logialatifO  courts  of  the  different  ^ndon  companieB  of 
tradcameo ;  the  coroitia  majors  of  the  College  of  Ph^aiciana,  the  c 
tioD  in  the  ODiverailj  of  Oifori],  and  the  cotij^regation  or  aeoate  ii 
veraity  of  Cambridge.    Ibid. 
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vested  in  a  body  selected  solely  10  make  elections,  or  io  the  leps- 
labve  or  admiDislrative  assembly.  The  qualification  of  persons 
to  exercise  the  abore  powers  must  of  course  depend  upon  the 
charter  and  the  by-iaws.' 

§  4.  Every  corporation  should  have  a  name'  by  which  it  is  to 
sue  and  be  sued,  and  do  all  legal  acta.  The  name  of  incorpora- 
tioD^  says  Sir  Edward  Coke,  is  a  proper  name,  or  Dame  of  bap- 
tism ;  and  therefore,  when  a  private  founder  gives  bis  college  or 
hospital  a  name,  he  does  it  only  as  a  godfather ;  and  by  that 
same  name  the  King  baptizes  the  corporation.*  But  though  the 
name  of  a  corporate  body  is  compared  to  the  Christian  name  of 
a  natural  person,  yet  the  comparison  is  not  in  all  respects  per- 
fectly correct.  A  Christian  name  consists,  in  general,  but  of  a 
single  word,  as  Oliver,  or  Robert,  in  which  the  alteration  or 
omission  of  a  single  letter  may  make  a  material  alteration  in  the 
name.  Thus,  if  a  man  intending  to  sue  Oliver,  name  him  Olive, 
the  writ  must  abate,  because  Olive  is  the  name  of  a  woman,  and 
Oliver  that  of  a  man.  But  the  name  of  a  corporation,  frequent- 
ly consists  of  several  words,  and  the  transposition,  inlwpolation^ 
omission,  or  alteration  of  some  of  them  may  make  no  essratial 
difference  in  tbeir  sense.*  So  in  a  devise  to  a  corporation,  if  the 
words  of  a  devise  are  sufficient  (though  the  name  be  entirely 
mistaken)  to  show,  that  the  testator  could  oaly  mean  a  particular 
corporation,  it  is  sufficient,  as  for  instance,  a  devise  to  John 
Bishop  of  Norwich,  when  his  name  is  George.*  So,  it  was  held 
io  Massachusetts,  that  a  devise  to  "  The  Inhabitants  of  the  South 
Parish,"  may  be  enjoyed  by  "The  Inhabiunis  of  the  Mnt 
Parish."* 

1  Ibid.  400. 

»  Com.  Dig;,  tit  Franchise,  (F.  ft),  10  E.  39,  b. 

3  10  R.  2& 

*  Seo  1  Kyd,  827.  In  all  legal  proceedings,  where  a  corporation  it  intro- 
daced,  iu  true  name  muBt  be  uaed.  Ld.  Raym.  1515;  Rex  ».  Croka,  Cowp. 
39 ;  Minot «.  Curtia,  7  Mua.  R.  441. 

B  Hob.  R.  33. 

*  Pint  Pariah  in  Sntton  v.  Cole,  3  Pick.  (Uaaa.)  R.  339.  Bee  alao  Daapbin 
Turnpike  Co.  ».  Myen,  6  S.  &  Rawle,  (Penn.)  R.  13. 
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And  also  where  a  name  of  a  corporate  grantor  is  mistaken,  aa 
where  John  Abbott  of  N.  granted  cominoii  of  pasture  to  J.  S. 
hj  tbe  name  of  William  Abbott  of  N.  the  grant  is  suU  good.' 

The  name  of  a  corporation,  it  seems,  may  be  implied ;  as  if 
tbe  iohabitants  of  Dale  should  be  incorporated  with  power  lo 
choose  a  mayor  annually,  though  no  name  be  expressed,  yet  it  ia 
a  good  corporation  by  the  name  of  "  Mayor  and  Commonalty.'" 

And  B  corporation  may  have  one  name,  by  which  it  may  take 
and  grant,  and  another,  by  which  it  may  plead  and  be  impleaded. 
Thus  it  may  purchase  and  grant  by  the  name  of  "  Master,  War- 
dens, and  Brothers,"  and  be  empowered  to  plead  and  be  implead- 
ed by  the  name  of  "  Wardens  "  alone.'  But  in  this  respect  a 
distinction  has  been  made  between  tbe  case  of  a  corporation  by^e- 
leription,  and  that  of  a  corporation  by  charier ;  tbe  former  may 
have  several  names  to  the  same  purpose  ;  and  a  mre  fatiat  will 
Ue  in  one  of  the  names  on  a  Judgment  obtained  in  tbe  other.* 
But  a  corporation  by  charter,  it  is  said,  though  it  may,  either  by 


1  6  R.  65,  uii  B>c.  Abr.  tiL  Corporationa.  And  in  all  grants  by  or  to 
corporations,  if  there  is  enough  expressed  to  show  that  there  ia  anch  an 
artificial  being,  and  to  diatioguiih  it  from  all  others,  the  bodjr  politic  ia  well 
iMjDed,  allliough  there  is  a  fariatioD  of  words  and  Byllablea.  10  R.  I35l  So 
if  tha  name  be  expreiaed  by  words  which  are  ajnonymoua,  it  is  sufficient ; 
a«  where  a  college  was  instituted  by  the  name  of  Guardiimu*  tt  Seholarti, 
and  they  made  a  lease  by  the  mme  of  CuiUii  et  Scholara,  it  was  adjudged 
good.  lb.  And  BO,  if  J.  S.  Ahbot,of  B.  makes  a  lease  by  the  naoie  of  J.S. 
Clericus,  of  B.  11  R.S1.  Where  an  obligation  was  made  lo  »  corporation, 
fbanded  by  the  name  of  "  Mayor  tt  Burgenta  Burgi  Ann  Rigia  dt  Lgim 
Rtgu,"  by  the  name  of  "  Mm/er  tt  Burgtnta  dt  Ltftin  Regu,^  and  without 
saying  Bwrgi  Dom  B^v,  it  was  held  tliat  the  name  of  the  corporation  was 
aufficiently  expresaed.  10  R.  135.  And  where  the  "Dean  and  Chapter 
of  tbe  Cathedral  Church  in  Oxford "  made  a  lease  by  the  name  of  "The 
Dean  and  Chapter  of  tlie  Cathedral  Church  in  the  UniTersity  of  Oxford,"  it 
wa*  adjudged  good,  as  the  place  of  situation  was  well  and  aufficiently 
shown.  Poph.  57.  Whether  a  particular  corporation  is  intended  by  a  de- 
■eriptioo  in  a  partition,  is  for  the  determination  of  the  jatj.  Society  for 
propagating  the  Gospel  v.  Yoang,  2  N.  H.  R.  31<X 

*  I  Salk.  191. 

>  Bm.  Corpor.  95;  1  Kjd,  239;  Wilcock  on  Hun.  Corpor.  84. 

*  1  Kjd,  339. 


D.qit.zeaOvGoOt^lc 


62  PRIVATE    CORPORATIONS.  [CH.  III. 

charter,  or  by  act  of  Parliameot,  be  empowered  lo  graot  and 
purchase  hj  one  name,  and  sue  and  be  sued  by  another,  yet  can- 
not have  tvo  names  to  the  same  purpose.'  Mr.  Kyd  says, 
"  This  may  be  true  with  respect  to  a  grant  by  cAorfer,"  but 
adds  "  There  seems  to  be  do  reason  wby  aa  act  of  Parliament 
might  not  empower  a  corporation  by  charter  to  use  two  names  to 
the  same  purpose."*  It  has  been  held  in  Massachusetts,  that  a 
pariih  may  be  known  by  several  corporate  names  ;  and  the  court 
say,  '*  We  know  not  why  a  corporation  may  not  be  knona  in  its 
public  proceedings  by  several  names,  as  well  as  individuals.'" 

A  corporation  which  has  "been  dissolved,  (or  more  correctly, 
suspended,]  by  the  loss  of  the  governing  members,  may  be  re- 
vived either  by  the  old,  or  by  a  name  different  from  that  by 
which  it  was  formerly  luiown,  still  preserving  its  identity  and  an- 
cient rights.* 

For  the  purpose  of  preserving  regularity  in  legal  proceedings, 
a  slighter  variatit>n  of  name  may  be  sufficient  to  sustain  a  plea  io 
abatement,  than  that  which  would  be  held  necessary  for  the  pur- 
pose of  allowing  a  grant  or  other  act  lo  be  avoided  by  the  party, 
who  would  derive  advantage  from  setting  it  aside,  after  having 
probably  received  a  good  consideration.  And  the  court  allows  & 
variance  to  be  taken  advantage  of  in  a  plea  of  abatement,  which 
it  will  not  admit  as  sufficient  ground  for  a  non-suit.* 


1  3  S&lb.  103;  Lattv.  108;  Hnrd.  504. 

■  I  Kyd,  330.  A  corporation  b;  prescription  may  have  more  namea  than 
one.    Witcock  on  Miin.  Corpor.  34. 

>  Hinoi  v.  Curtii,  7  Mus.  R.  441. 

41Kyd,S»2;  Wilcock  on  Mua  Corpor.36;  EpiMopil  CbariUble  So- 
ciety V.  Episcopal  Ctijrch,  1  Pick.  (Maw.)  R.  373. 

B  Wilcock  on  Afuu.  Corpor,  37 ;  and  bm  also  Hinot  o.  Cartis,  7  Man.  R. 
441.  It  was  held,  that  uain^  tlie  name  of  Mayor  and  Burgesses  of  the 
"borough  of  S."  where  tho  charter  incorporated  the  place  by  the  Dame  of 
the  Mayor  and  Burgesses  of  tho  "  borough  of  8.  in  Ute  onmty  S."  to  be 
called  the  Mayor  and  Burgesses  of  the  "borough  of  S.  in  the  county  of  S." 
might  be  taken  advantage  of  on  a  plea  in  abatement ;  but  that  a  corporalioii 
averring  that  it  was  incorporated  by  the  former  name  would  not  be  subject 
to  a  Don-Buit,  though  the  latter  appeared  to  be  the  true  name,  upon  showing 
the  charter;  for  tbia  is  an  error  in  addition,  and  not  in  subslsnc*^  and  the 
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§  5.  A  corporation,  it  is  said,  should  be  constituted  of  some 
plaet.*  And  though  the  place  he  Dot  in  reality  in  the  country 
subject  to  the  dominioc  of  the  govemmeDt  creating  the  corpora- 
lion,  the  corporatioD  should  be  mentioned  as  of  that  country  ;  aa 
the  "  corporation  of  St.  John  of  Jerusalem  in  England."*  It 
is  sufficient  if  the  corporation  is  named  of  any  place,  though  it 
may  not  have  any  lands  or  possessions  there.'  Where  justice 
requires  it,  the  court  will  loolc  into  the  residence  of  the  individu- 
al members  composing  the  corporation ;  and  if  such  members 
can  sue  in  any  court,  by  right  of  citizenship,  the  corporation  may 
sue.^  Political  and  municipal  corporations,  as  counties,  towns, 
parishes,  &c.,  are  of  course  always  local ;  but  private  corpora- 
tions are  more  ambulatory,  and  are  not  restricted  as  to  the  resi- 
dence of  their  members,  or  the  place  at  wbicb  their  aSaks  are  to 
be  conducted.* 

In  the  case  of  the  Hartford  Fire  Inivrance  Company,  the 
Supreme  Court  of  Connecticut  thought,  that  in  a  Ggurative  sense, 
a  corporation  might  be  said  to  inhabit  where  the  members  of  it 
reside  ;  but,  except  in  the  instances  of  land  occupied  by  the  ser- 
vants of  corporeiimis,  they  were  not  able  to  find  retidence  ascribed 
to  them ;  and  they  held  that  the  case  before  them  was  the  case  of 
a  corporation  wbicb  bad  no  local  limits.  The  corporation  bad  an 
office  in  Hartford  for  the  transaction  of  business,  but  owned  no 
land  there  ;  and  under  these  circumstances,  the  court  were  at  a 
loss  to  conceive  "■  by  what  analogy,  or  figure  of  speech,  in  the 


defeDdant  cinnot  u;  there  was  do  aucb  cor^ratiaii.    Lyme  Reps,  10  R. 
136 ;  Stafford  v.  Bolton,  1  B.  &  P.  4i ;  Ipswich  v.  Jobiwon,  S  Barurd,  130 ; 
1  Eyd,  !»6. 
11R.133. 

•  10  R.  3%  b. 

3  Com.  Dig,  tit  Fnn.  (F.  8.) 

*  Lexington  MBnoractoring  Co.  v.  Dorr,  9  LitL  (Ky.)  R.  S96L  Bank  stock 
beloDging  to  ■  corpOTalioo  liaving  no  local  litnita,  but  required  bj  its  charter 
to  keep  ila  office  in  the  town  of  H.,  is  not  taxable  in  the  town  of  H.,  within 
the  meming  of  the  etatute  of  Coanecticnt,  providing  for  the  collection  of 
lues.    Hartford  Fire  Ins.  Co.  p.  Hartford,  3  Conn.  R.  15. 

s  WCall  w.  Bjnm  Hul  Ca  G  Conn.  R.  43& 
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absense  of  all  usage,  an  invisible,  incorporeal  entity  may  be  said 
to  reside  in  a  place,  on  the  slight  ground  contended  for.'" 

By  tbe  Supreme  Court  of  the  United  States  it  has  been  ad- 
judged, that  though  a  corporation  can  have  no  legal  existence  out 
of  the  sovereignly  by  which  it  is  created,  and  must  in  this  couo' 
try  dwell  in  the  State  of  its  creation,  having  its  existence  b  that 
State  only,  yet  its  existence  is  recognised  in  other  places,  and  it 
may,  in  those  other  places,  enter  into  contracts.* 

But  a  college,  founded  and  established  by  the  regents  of  a  uni- 
yersl^  in  a  particular  place,  has  not  the  power  to  establish  a 
school,  as  a  branch  of  such  college,  in  aplace  different  from  that 
in  which  the  college  is  located  ;  and  it  was  accordingly  held,  that 
the  establishment  by  Geneva  College,  located  in  Onurio  county, 
in  the  State  of  New  York,  of  a  medical  school  in  the  city  of 
New  York,  and  the  appointment  of  professors  to  take  charge  of 
tbe  same,  was  ifae  usurpation  of  a  franchise.' 

Where  two  corporations  are  created  by  adjacent  States,  with 
the  same  name,  to  construct  a  canal  in  each  of  the  States  re- 
■peciively,  and  afterwards  their  interests  are  united,  by  subsequent 
acts  of  the  Slates  respectively,  this  does  not  merge  the  separate 
corporate  existence  of  such  corporation.  In  such  case  a  unity 
of  stock  and  interest  only  is  created.* 

§  6.  We  have  seen,  that  in  constituting  a  body  corporate  a 
legal  or  artificial  person  is  substituted  for  a  natural  person  ;  and 
where  a  number  of  natural  persona  are  concerned,  there  is  given 
to  them  the  property  of  individualiiy.  The  common  law  of 
every  state  or  country  annexes  to  this  local  or  artificial  person, 
when  created,  certain  incidents  and  attributes  ;  and,  both  by  the 
laws  of  England  and  the  United  States,  there  are  several  powers 


I  HBTtfofd  Fit«  Im.  Co,  v.  Towd  of  Hartftird,  3  Codh.  R.  15. 

*  RunriD  V.  CoBler,  14  Petert,  R.  1S2.  And  aee  poat,  Ch.  viL,  "  Of  the 
Udde  in  which  &  Corporatioa  mij  coulTact,"  &c.;  and  Btok  of  Aagurta 
V.  Earle,13PetenR.  51». 

>  People  ».  TnwtBM  of  Geneva  College,  5  Wend.  (N.  Y.)  R.  211. 

-*  Funum  «.  Blachitone  Cuul  Co.  1  Sum.  (Cir.  Co.)  B.  47. 
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and  capaciues  which  tacitly,  and  without  aay  express  prorisioo, 
are  considered  inseparable  from  every  corporation. 

Mr.  Kyd  eoumerates  five  of  these  as  necessarily  and  insepa- 
rably incident  to  evtry  corporation.  1.  To  have  perpetual  suc- 
cession, and  hence  all  aggregate  corporations  have  a  power 
necessarily  implied  of  electing  members  in  (he  room  of  such  as 
are  removed  by  death  or  otherwise.  2.  To  sue  and  be  sued, 
implead  and  be  impleaded,  grant  and  receive  by  its  corporate 
name,  aud  do  all  other  acts  as  natural  persons  may.  3.  To 
purchase  lands  and  hold  them  for  the  benefit  of  themselves  and 
their  successors.  4.  To  have  a  common  seal ;  and  d.  To  make 
by-laws,  which  are  considered  as  private  statutes  for  the  govern- 
ment of  the  corporate  body.'  To  these  ordinary  incidents  of  an 
incorporated  company,  Kent,  iu  his  commentaries,  has  added, 
as  a  sixth,  —  the  power  of  amotion  or  removal  of  members ; 
and  in  the  power  to  purchase  and  hold  property,  he  includes 
chattels,  as  well  as  laod.'  And  he  adds,  that  "  some  of  these 
powers  are  to  be  taken  in  many  instances,  with  much  raod- 
ificauon  and  restriction  ;  and  the  essence  of  a  corporation  consists 
oaty  of  a  capacity  to  have  perpetual  succession,  under  a  special 
denomination,  and  an  artificial  form,  and  to  take  and  grant  prop- 
erty, contract  obligations,  and  sue  and  he  sued  by  its  corporate 
name,  and  (o  receive  and  enjoy,  in  common,  grants  of  privileges 
and  immunities.'"  Mr.  Kyd  likewise  remarks,  "  that  to  form 
tbe  complete  idea  of  a  corporation  aggregate,  it  is  sufficient  to 
suppose  it  vested  with  the  three  following  capacities.     1-  To 

"  1  Kyd,  69. 

B  2  Kent,  Comni.  324. 

s  Ibid.  According  to  Lord  Holt,  neither  tbe  ictual  possession  of  proper- 
ly, nor  the  sctual  enjoyment  of  franchiBes,  are  of  tbe  essence  of  &  corpora- 
tion. TheKingn.  City  of  London,  Skinner,  310.  To  htve  a  common  bwI, 
aud  to  make  bf-laws,  it  is  admitted,  are  very  unnecessary  to  a  corporation 
sole,  though  they  may  be  practised  by  it ;  and  Uiat  the  last  is  not  so  insepa- 
rably incident  to  a  corporation  aggngaU,  that  it  cannot  aobsiBt  without  it ; 
for  there  are  some  corporations  aggregate,  to  which  rules  may  be  prescribed, 
and  which  they  are  bound  to  obaj.  See  Kyd,  69,  and  1  Black,  (iknnm.  47!^ 
47R 
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hare  perpetual  succession  under  a  special  denomioslioD,  and  na- 
der  an  artificial  form.  2.  To  take  and  grant  property,  to  con- 
tract obligations,  and  to  sue  and  be  sued  bjr  its  corporate  name, 
in  the  same  maoiier  as  an  individual.  3.  To  receive  grants  of 
privileges  and  immunities,  and  to  enjoy  tbem  Id  common.'" 

All  the  before  mentioned  incidental  powers  and  capacities  of 
course  may  be,  and  frequently  are  restraioed  and  limited  by  the 
act  or  charter  of  incorporation.  And  when  they  are  not  in  any 
degree  restricted  or  curtailed,  th^  can  only  be  exercised  to  effect 
the  purposes  for  which  they  were  conferred  by  the  government. 
The  general  practice  is,  in  the  United  States,  to  specify  iba 
powers  with  which  it  is  intmded  to  endow  the  society  or  company 
incorporated  ;  and  these  powers  will  be  found  to  be  given  in 
reference  to  the  object  in  view  in  creating  the  corporatioo.  If 
the  object  of  the  corporation  is  to  tn«ure  properly,  for  instance, 
it  cannot  exercise  the  power  of  acting  as  a  banking  institution. 
We  shall  have  occasion  to  go  at  large  into  the  subject  of  the 
power  of  corporations  (o  engage  in  any  particular  trade  or  business 
foreign  to  its  institution,  under  the  bead  of  their  power  to  make 
contracts  ;  and  therefore,  it  is  here  only  necessary  to  lay  down 
what  is  the  general  and  well  settled  principle,  that  a  corporation 
has  no  other  powers  than  such  as  are  specifically  granted ;  or, 
such  as  are  necessary  for  the  purpose  of  carrying  into  effect  the 
powers  expressly  granted.  In  other  words,  the  general  powers 
of  a  corporate  body  must  be  restricted  by  the  nature  and  object 
of  its  institution.  As  was  said  by  the  Supreme  Court  of  the 
United  States, —  "the  exercise  of  the  corporate  franchise, 
being  restrictive  of  individual  rights,  cannot  be  extended  be- 
yond the  letter  and  spirit  of  the  act  of  incorporation."  '  The 
case  of  the  Utica  Insurance  Company,  in  New  York,  affords 
an  illustratioQ  of  what,  as  we  shall  by  and  by  show,  is  tbe 
well  settled  and  general  rule  in  this  country,  viz.  that  a  cor- 
poration is  confined  to  the  sphere  of  action  limited  by  the  terms 
and  intention  of  the  charier.     In  that  case  it  was  held,  that  the 


1 1  Kjd,  7a 

'  Bettty  0.  LeaMe  of  Kuowler,  4  PMtra,  R.  152. 
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company  (not  being  authorized  by  charter  to  become  proprietors 
of  any  bank,  or  fund  for  the  purpose  of  issuing  notes,  receiving 
deposits,  &c.,  which  incorporated  banks  are  allowed  to  do)  was 
not  authorized,  under  the  restraining  act,  to  discount  notes  and 
loan  money ;  and  that  notes  discounted,  and  securities  for  money 
loaned,  were  void-' 

Every  act  of  incorporation  must  be  construed  in  such  a 
maimer,  if  posible,  as  not  to  exceed  the  sovereignty  of  the 
l^slature  granting  it.  It  ought  not  therefore,  to  be  deemed  to 
authorize  any  act  to  be  done,  which  would  exceed  the  jurisdic- 
tional power  of  the  state,  or  interfere  with  the  rights  of  other 
states ;  as  for  instance  to  construct  a  canal,  or  raise  a  dam  in 
toother  state.* 

§  7-  The  mode,  by  which  corporations  manifest  their  assent, 
make  contracts,  &c.,  is  by  their  common  seal,  or,  as  it  is  some- 
times expressed,  by  deed  ;  or  by  a  vote  of  iKe  Company  ;  or  by 
the  contracts  and  agreements  of  their  authorized  agtntt.  But 
though  such  are  the  usual  modes  in  which  corporations  act ;  and 
though,  as  a  general  rule,  the  doings  and  declarations  of  individual 
members,  not  sanctioned  by  the  body,  are  not  binding  upon  it, 
yet  the  rules  of  law  have  by  modem  decisions  been  made  so 
flexible,  as  to  allow  inferences  to  be  drawn  from  corporate  acts, 
which  tend  to  prove  a  contract  or  promise,  as  in  cases  of  natural 

1  Utica  Ini.  Co.  ti.  Scott,  19  Johns.  [N.Y.)R.  1.  The  lending  of  money  bf 
the  compiny  wu  not,  however,  declared  void  ;  it  wea  held,  that  the  tnooey 
might  be  recovered,  though  the  secarity  was  void.  See  also  The  People  d. 
UtiCD  Ins.  Co.  15  Johna.  [N.  Y.)  R.SSS ;  Kom  e.  Mutual  Ins.  3ociety,6  Cranch, 
!93 ;  N.  Yock  Fire  Ins.  Co.  r.  Ely,  5  Conn.  R,  560 ;  Gozzler  e.  Corporation  of 
Georffetown,  6' Wheat.  R.  593 ;  Bank  of  Utica  r.  Smedeo,  6  Coven,  {N.Y.)  R. 
684 ;  VMullen  r.  City  Council,  1  Baja,  (a  C.)  R.  AG ;  Amencan  Jurist,  No. 
Tin,  p.  30f! ;  Mayor  &c.  «.  H'Kee,  2  Yar?.  (Tean.)  R.  IG7 ;  Webb  s.  Man- 
chester Stc,  4  Hylne  &  Craig,  (Eng.  Ch.  R.)  116 ;  Pe&rce  v.  N.  Orleans 
Building  Col  9  Louisiana,  R.  39S ;  lb.  461 ;  Beatty  v.  Knowler,  4  Peters, 
R.  153;  Stewart  «.  Stebbitta,  I  Stewart,  (Ala.)  R.  299 ;  State  v.  Mayor  &c 
<X  Mobile,  5  Port  (Ala.)  R.  379 ;  Belts  d.  Menard,  1  Bre.  (111.)  R.  10; 

9  Famom  «.  BUclutone  Canal  Co.,  I  Som.  (Cir.  Co.)  R.  47. 
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persons.'  And  there  are  corporate  powers,  which,  though  not 
expressly  designated,  majr  fairly  be  implied ;  for  such  powers  are 
much  beyond  the  control  of  subsequent  legislation  as  powers 
expressly  granted.* 

The  powers,  capacities,  and  capabihties  peculiar  to  a  corpora- 
tion, and  the  modes  in  which  it  may  act,  will  constitute  a  very 
large  portion  of  our  treatise  ;  and  we  shall  next  proceed  to 
consider  these  subjects  in  the  following  order  : — 

I.  Of  the  Admisrion  and  Election  ofMetnben  and  Oj^ceri. 

II.  Of  the  Power  to  lake,  hold,  transmit  in  ruecenion,  aiul 
alUnate  Property. 

III.  Of  the  Common  Seal. 

IV.  Of  the  modes  in  which  a  Corporation  may  contract,  and 
uhat  Contracts  it  may  make. 

y.  Of  .Sgentt  of  Corporation*,  their  modee  of  appointment 
and  power. 

VI.  Of  the  By-Lam. 

VII.  Of  the  Power  and  lAabiKty  to  aue  and  be  sued. 

VIII.  Of  the  Ditfranckiitment  and  Amotion  of  MeaJKn  aitd 
Ojgicen. 


>  See  Pott,  Chkpten  ralatiTS  to  comraoD  Set),  Contracta,'u)d  AgatOM. 
*  People  V.  Hanhattui  Co.,  9  Wend.  (N.  Y.)  R.  351 ;  Hifor  Slc  of  Bdti- 
iDora,  1  Gill  &.  latum.  (Md.)  R.  4S0. 
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CHAPTER  IV. 

or    THE     ADMISSION     AND    ELECTION    OF     HEMBCRB     AND 
OFFICERS. 

§  1.  In  relation  to  the  power  of  admitting  members,  reference 
must  often  be  had  to  the  provisions  and  spirit  of  the  charter ;  and 
when  Uie  charter  is  silent,  ne  must  look  to  the  nites  of  the  com- 
mon law,  and  to  the  particular  nature  and  purpose  of  the  cor- 
poration. In  certain  corporations  (such,  for  example,  as  religious 
and  literary)  the  numb«r  of  members  is  often  limited  by  charter  ; 
and  whenever  there  is  a  vacancy,  it  is  usually  6lled  by  a  vote  of 
the  company.  The  number  of  members,  who  must  concur  io 
Toting  both  for  the  admission  of  members  and  election  of  officers, 
is  a  subject  we  have  reserved  for  a  subsequent  chapter,  in  which 
we  shall  treat  of  the  concurreoce  necessary  to  do  all  corporate 
acts.  As  regards  trading,  and  joint  stock  corporations,  no  vote 
of  admission  is  requisite  ;  for  any  person  who  owns  stock  therein, 
either  by  original  subscription,  or  by  conveyance,  is  in  general 
entitled  to,  and  cannot  be  refused,  the  rights  and  privileges  of  a 
member.^  *'  All  that  can  be  required,"  say  the  Supreme  Court 
of  Massachusetts,  "of  the  person  demanding  a  transfer  on  the 
books,  would  be  to  prove  to  the  corporation  his  right  to  the 
property.'*  In  that  case,  one  of  the  joint  assignees  produced  the 
assignment  with  the  original  certificate  of  tlie  former  owners,  and 
claimed  for  himself  and  his  partner  to  be  the  purchasers  for  a 
valuable  consideration.  This  was  deemed  a  sufficient  notice 
of  the  assignment  and  request  to  have  the  transfer  made  upon  the 
books  of  the  corporation.'     In  a  mutual  insurance  company,  it 

1  Qnj  t.  Portland  Bank,  3  Mus.  R.  364 ;  The  King  «.  Bank  of  England, 
Dong.  534.  A  ntandamuB  will  be  gnnted  to  a  can&l  company  to  eoler  opoo 
tbeir  books  the  probate  of  a  will  of  a  deceaaed  ahaiefaolder.  The  King  e. 
Woreeeter  Canal  Company,  1  Man.  Si,  Ry.  539. 

■  Sargent  v.  Fianklio  Ih.  Co.  8  Pick.  (Han.)  R.  9a 
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has  beeo  held,  tbat  a  person  may  become  a  member  by  msuriog 
his  property,  paying  the  premium  and  deposit  money,  and  render- 
ing himself  liable  to  be  assessed  according  to  the  rules  of  the 
corporation.'  In  tb^  important  case  of  Overseers  of  the  Poor 
e.  Sears,  Shaw  C.  J.  in  delivenng  the  opinion  of  the  Court, 
says  ;  "  In  all  bridge,  railroad,  and  turnpike  companies,  in  all 
banks,  insurance  companies,  manufacturing  companies,  and  gen- 
erally in  corporations  having  a  capital  stock,  and  looking  to 
profits,  membership  is  constituted  by  a  transfer  of  shares,  accord- 
iag  to  the  by-laws,  without  any  election  on  the  part  of  the 
corporation  itself.'"  The  rights  acquired  by  an  individual  in 
commercial  corporations,  by  a  purchase  and  conveyance  of  stock, 
will  receive  more  particular  attention  in  the  subsequent  chapter 
relating  to  the  transfer  of  slock. 

§  S.  The  power  of  electing  both  officers  and  members  being 
incident,  as  has  been  before  observed,  to  every  corporation  ;  it 
is  not  necessary  that  such  power  should  be  expressly  conferred 
by  the  charter.  And  if  the  power  is  not  expressly  lodged  in 
other  hands,  (as  for  instance  in  a  body  of  directors,)  it  must  be 
exerc'ised  by  the  company  at  large.  On  this  account,  if  an 
election  is  relied  upon  by  any  select  body  in  pleading,  it  need 
not  be  shown  by  what  authority  and  in  what  form  such  body  is 
constituted  j  for  a  general  allegation  of  election  implies  an  election 
by  the  whole  body  in  the  exercise  of  their  incidental  power. 
This  power  of  election  both  of  members  and  officers  may,  by  the 
charter  qr  by  a  general  statute,  be  taken  from  the  body  at  large, 
and  reposed  in  a  body  of  directors,  or  any  other  select  body.* 
So  the  corporation  at  large  may,  if  not  inconsistent  with  ^he 
charter,  make  a  by-law  creating  a  select  body,  to  whom  they 
may  delegate  the  power  of  electing  officers  and  members.*    Thus 

1  Sullivtn  V.  Musttcbuwtts  Hulaal  Fire  Ids.  Ca,  S  Haw.  R.  315. 

>22  Pick.(MuB.)  R.  133.  And  *ee  Philadelphia  Savinga  Institationa 
(case  oO  1  WhirL  (Penn.)  R.  461 ;  Long  bland  Rail  Road  Co.  (Id  the 
matter  of)  19  Wend.  {N.  Y.)  R.  37. 

3  1  Roll  Abr.  513, 1, 50 ;  Philipa  «.  Bury,  Pari.  Ca.  45 ;  Wilcock  on  Hun. 
Corpor.  201. 

«ExputeWilcoeka,7CoiTen,(N.r.)R.4<»)  Aiion.iaUod.a35.  Ithaa 
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it  wafl  held  in  the  case  of  The  ConjmonweaiUi  v.  Woelper,  that 
the  corporatioD  might  by  a  by-]aw  give  to  the  President  the 
power  of  appoinliDg  inspectors  of  the  corporate  electioDS  >  aod 
might  also  define  by  by-laws  the  nature  of  the  tickets  to  be  used, 
and  the  manner  of  voting.*  And  it  was  decided  in  Newhng  v. 
Francis,  that  when  the  mode  of  electing  corporate  officers  was 
not  reflated  by  charter  or  prescription,  the  corporation  might 
make  by-laws  to  regulate  the  election,  provided  they  did  not 
infringe  the  charter.*  But  this  power  must  be  exercised  with 
caution,  and  with  no  sinister  design.' 

§  3.  The  power  of  election  reposed  in  a  select  body  may  be 
only  of  certain  officers  ;  and  one  class  of  officers  may  be  made 
eligible  by  one  select  body,  and  another  class  by  a  difierest. 
And  if  it  is  declared  by  the  charter  by  whom  some  officers  may 

been  said  that  when  the  right  of  electioD  was  origJDRlIf  vetted  in  the  corpora- 
tioDatlarfe,itcou1dnot  betransrerredtoetaelect  body  by  anewchtrter;  but 
denied  by  Holt,  C.  J.  Rex  v.  huwooi,  Skio.  573 ;  Rex  c.  Wymte,  i  Bttinard, 
391.  There  ii  certainly  no  good  reasoo  for  maioCainiiig,  that  it  cannot  be  ao 
altered,  unless  wa  maintain  that  the  franchiae  of  being  a  corporation  cannot 
be  surrendered;  but  if  we  aupport  the  latter  position,  we  can  hardly  admit 
so  fundauiental  an  altetation  in  the  conatitution.  This  alteralioD  is  not  to 
be  contended  for  on  the  aaoie  ground  that  a  by-law,  altering  the  manner  of 
election,  may  be  supported ;  that  is,  coniiuon  assent;  fur  in  the  acceptance 
of  the  charier,  the  gmntees  asaent  not  only  for  theinaelves,  but  their  sue* 
ceasora  alao,  forever ;  whereas,  in  making  a  by-law,  the  assent  binds  [or  is 
presumed  to  bind)  only  themselves  and  their  successors,  ualU  the  majority 
choose  to  change  Ibeir  will,  and  repeal  the  ordinance.  The  caaes  which 
have  been  determined  on  the  presnmption,  that  the  right  of  election  may  he 
restricted  by  a  new  charter,  are  ao  aumeroua,  that  the  qneation  aeeou  to  be 
DO  longer  controvertible.     Wilcock  on  Mun.  Corpor,  203. 

1  CommoDwealth  e.  Woelper,  38.  Sl  Eawle,  (Peno.)  R.  39; 

*  Newling  t.  Francia,  3  T.  R.  169.  The  power  of  election  must  be  exer- 
cised under  the  modiBcationsof  the  charter  or  statute,  of  which  thejiorpora- 
tioD  is  the  mere  creature,  snd  which  usually  prescribes  the  time  and  manner 
of  corporate  eleclious,  and  ilefinee  the  qualifications  of  the  electors.  If  this 
be  not  done,  it  ia  in  the  power  of  the  corporation  itaelf  by  its  by-laws  to 
rtgulate  the  manner  of  election.  2  Kent,  Comm.  UST.  See  the  chapter  on 
By-Laws. 

3  Sl  Luke's  Church  9.  Hathews,  4  Deoaoss.  (a  C.)  Chan.  R.  483. 
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be  elected,  and  no  provision  is  nmde  for  the  election  of  others, 
(he  others  must  he  chosen,  of  course,  b^  the  body  at  large,  by 
virtue  of  their  incidental  authority.' 

§  4.  If  no  particular  form  is  prescribed  for  the  election  of 
officers,  and  the  election  has  been  conducted  in  good  faith,  it  will 
not  be  set  aside.*  And  nhere  the  legality  of  an  election  is  dis- 
puted, evidence  may  be  given  of  transactions  previous  to  the 
election.*  But  no  usage  adduced  in  explauation  can  sustain  a 
corporate  act,  done  in  a  manner  plainly  contrary  to  that  pre- 
scribed by  the  charter.  And  yet  if  the  meaning  of  the  words  of 
the  charter  is  doubtful,  usage  for  a  great  length  of  time  might 
be  considered  as  explanatory  of  the  intention  of  the  govern- 
ment.* 

An  election  of  directors  will  not  be  set  aside  on  a  summary 
application  to  the  proper  court,  on  the  ground,  that  ±e  inspectors 
were  not  sworn  in  the  form  prescribed  by  the  statute.  It  is 
enough  that  they  were  duly  appoii^ted,  and  entered  and  com- 
menced the  dischai^e  of  their  duties.  They  were  inspectors 
de  facto.* 

Where  votes,  rejected  by  inspectors  at  an  election  of  directors, 
if  received  would  have  elected  a  certain  ticket,  are  adjudged  to 
have  been  erroneously  reported,  the  only  reme'dy  is  to  set  aside 
the  election  ;  the  court  have  not  the  power  to  declare  the  ticket 
successful,  for  which  the  votes  would  have  been  cast,  had  they 
been  received.* 

1  Rex  «.  Maidstone,  3  Burr.  1837;  4  Burr.  0309;  Rex  e.  Head,  4  Borr. 
3531;  Hoblyn  «.  Kegem,  6  Bra  Pari,  a  519',  Newling  •.  Francis,  3  T.  R. 
1B9  i  Rex  tr.  Bird,  13  East,  385 ;  Rex  v.  Westwood,  4  B.  &  C.  800. 

■  Rez  V.  Tfaetford,  8  East,  271 ;  Re.T.  «.  Sparrow,  3  Str.  1123. 

9  Philips  B.  Wickham,  I  Paige,  (N.  Y.)  Chan.  R.  590. 

*  CoiDinODwealth  e.  Woelper,  &c.  3  S.  &  Rawie,  (Penn.)  R.  S9. 

>  In  the  matter  of  the  Mohank  and  Hadaon  Rail  Road  Co.,  19  Wend.  (N. 
v.]  R.  135.    And  see  Cbenang  Co.  Im.  Co.  lb.  635. 

*  Long  Island  Rail  Road  Ca  (in  the  matter  of,)  19  Wend.  (N.  Y.)  R.  37. 
To  impeach  the  election  of  the  partj  relumed  as  elected,  it  ia  not  anfficieDt 
to  allege  that  many  votes  were  bad  and  fictitious,  without  showing  that 
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§  5.  It  is  said  thtt  one  cannot  be  elected  to  a  corporate 
office  in  rGversion  ; '  and  tfaeTefore  it  is  essential  to  a  valid  elec- 
tion, that  there  be  a  vacancy  of  the  office  at  the  time  of  the 
election.  Indeed  if  it  had  been  customary  to  elect  a  person,  who 
shall  succeed  into  ihe  first  vacancy,  the  corporation  may,  on  the 
occurring  of  the  vacancy,  elect  another,  and  set  aside  the  c^cer 
elect.*  So  if  A  be  illegally  amoved,  and  B  elected  in  his  stead, 
and  A  afterwards  is  restored  in  obedience  to  the  wnt  of  manda- 
mus, the  election  of  B  is  void  ;  for  the  restoration  puts  in  A  as  of 
his  ancient  title,  and  has  relation  back  to  the  moment  of  his 
amotion,  from  which  he  continues  to  have  been  a  legal  officer,  as 
though  he  had  never  been  amoved.  And  the  validity  of  B's 
election  depending  entirely  upon  the  legality  of  A's  removal,  B 
is  entitled  to  fill  another  vacancy,  if  one  should  not  happen  in 
the  same  body,  after  the  restoration  of  A  ;  but  he  is  returned  to 
the  same  situation  as  though  A  bad  never  been  amoved,  and  he 
never  elected.' 

§  6.  A  particular  day  is  generally  appomted  by  the  constitu- 
tion of  a  corporation  for  the  election  of  the  principal  officers. 
This  is  usually  styled  the  "  charter  day,"  and  is  usually  fixed 
with  so  much  certainty  that  no  doubt  can  arise.  Where  the 
trustees  of  a  religious  corporation  were  required  by  statute,  to  he 
divided  into  three  classes,  and  the  seats  of  one  class  were  to  be 
vacated  at  the  expiration  of  every  year,  so  that  one  third  should 
be'* annually  chosen,"  and  the  time  of  the  annual  ejection  was 
required  to  be,  at  least,  six  days  before  the  vacancies  should 
happen  ;  it  was  adjudf;ed,  that  an  election  on  Pinxter  Monday 

•ome  other  candidate  had  a  majority  of  legal  votea.    Rex  v.  Jeffenon,  1 
Nev.  A.  H.  77a 

•  Rex  t>.  Miller,  2  T.  R.  360 ;  Rex  «.  Tarlo,  Cowp.  R.  35(k 

■  Wilcock  on  Hnn.  Corpor.  207 ;  3  Eyd,  S. 

3  Ibid. ;  C^lt  e.  Bieliop  of  Coventrj,  Hob.  R.  150 ;  Oven  •.  Stainoe,  Shin. 
45;  Sliut  tie  worth  e.  Lincoln,  3  Balatr.  122.  So,  if  under  the  aupposition, 
that  the  place  of  A,  an  alderman,  is  vacant,  while  that  of  6,  who  j«  alto  an 
nlderman,  ia  really  vacant,  C  be  elected  into  the  auppoeed  vacant  office  of 
A,  hie  election  is  void,  and  cannot  be  referred  to  the  aetaal  vacancy  of  B's 
office.  Rex  e.  Smith,  3  M.  dt  8.  407. 
10 
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(i.  e.  the  Monday  after  Wkitiunday,)  in  each  year,  though  a 
movable  holyday,  and  not  a  day  certain,  was  valid.  The  Court 
observed,  that  the  church  having  fixed  upon  a  yearly  religious 
epoch,  it  would  be  revolting  to  hold  the  corporation  dissolved, 
from  the  very  first  time  that  the  elections  were  so  held,  and  that 
all  its  subsequent  elections  and  acts  were  void,  merely  because 
the  holyday,  selected  for  the  election,  did  not  correspond  with  the 
Bolar  year ;  and  that  they  must  give  the  statute  a  liberal  and 
reasonable  construction,  for  the  benefit  of  the  churches  ;  and  that 
there  were  many  decisions  in  the  books,  showing  that  the  election 
in  such  cases  is  valid,  if  made  after  the  year,  and  especially  if  an 
integral  part  of  the  corporation  remains.* 

It  has  been  held,  that  the  words,  "between  the  honrs  of  ten  in 
the  morning,  and  two  in  the  afternoon,"  are  not  imperative,  but 
merely  directwy,  and  an  election  may  be  well  begun  at  any  other 
reasonable  time  of  the  day.'  The  charters  of  private  incorpora- 
ted companies  in  this  country  are,  in  general,  sufficiently  free 
to  allow  an  election  of  the  necessary  officers  to  be  made  when 
the  occasion  requires  it. 

It  is  not  necessary  that  the  person  elected  be  present  st  the 
assembly,  if  he  is  within  such  a  distance,  that  he  can  in  due  time 
enter  upon  the  duties  and  exercise  of  bis  office.' 

§  7.  If  there  is  no  form  prescribed  for  the  election,  every 
candidate  must  be  proposed  singly,  whether  the  election  is  by  the 
whole  body  or  by  a  definite  class ;  and  if  the  names  of  more  iban 
one  be  set  down  in  a  list,  and  the  election  proposed  to  be  made 
of  the  whole  by  a  single  vote,  such  election  is  altogether  void, 
although  the  names  have  been  repeatedly  read  over,  and  an  offer 
made  to  strike  out  any  to  which  an  objection  should  be  made, 
and  notwithstanding  the  election  was  by  the  unanimous  consent 

1  People  «.  Runkle,  9  Johna.  (N.  Y.)  R.  147.  And  aee  Hicka  «.  Town  of 
Lannceaton,  I  Roll.  Abr.  512 ;  Foot  v.  Major  of  Truro,  Str.  635. 

9  Rex  ti.  Poole,  7  Mod.  R.  195.  It  the  elective  assembly  be  held  on  tbe 
charter  day,  it  mij'  he  adjourned  to  a  reasonable  hour  of  the  foIlowin|r  day, 
though  not  between  the  hours  of  leu  and  twelve.    Ibid. 

3  Rex  V.  CoDrtenay,  9  Eaat,  361. 
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of  the  entire  bodj.  For,  it  may  be  presumed  that,  instead  of 
using  his  judguent  as  to  the  propriety  of  admitting  any  individual, 
(which  would  be  the  case  where  they  are  separately  proposed,) 
each  elector,  desirous  to  obtain  ibe  admission  of  some  one  in 
particular,  may  compromise  his  opinion  as  to  the  others, .and  thus 
persons  may  be  introduced  who  would  otherwise  have  been 
rejected.'  Where  a  majority  protest  against  the  election  of  a 
proposed  candidate,  and  do  not  propose  any  other  candidate,  the 
minority  may  elect  the  candidate  proposed.* 

After  an  election  has  been  properly  proposed,  whoever  has  a 
majority  of  those  who  vote,  the  assembly  being  sufficient,  is 
elected,  although  a  majdiicy  of  the  entire  assembly  altogether 
abstain  from  voting ;  because  their  presence  suffices  to  con- 
stitute the  elective  body,  and  if  they  neglect  to  vote,  it  is  their 
own  fault,  and  shall  not  invalidate  the  act  of  the  others,  but  be 
construed  an  assent  to  the  determination  of  the  majoiity  of  those 
who  do  vote.  And  such  an' election  is  valid^  tliough  the  majority 
of  those  whose  presence  is  necessary  to  the  assembly  protest 
against  any  election  at  that  time,  or  even  the  election  of  the 
individual  who  has  the  majority  of  votes ;  the  only  manoeF  in 
which  they  can  effectually  prevent  bis  election  is  by  voting  for 
some  other  qualified  person.* 

§  8.  The  right  of  vbting  at  ao  election  of  an  incorporated 
company  by  proxy  is  not  a  general  right,  and  ibe  party  who 
claims  it  must  show  a  special  autbori^  for  that  purpose.  The 
only  case  in  which  it  is  allowable,  at  tlie  common  law,  is  by  the 
peers  of  England,  and  that  is  said  to  be  in  virtue  of  a  special 
permission  of  the  King.*      Chancellor  Walworth  of  New  York 

1  Ret  V.  Hondaf ,  Cowp.  R.  539 ;  Wilcock  on  Mun.  Corp.  215. 

>2Ky>l,  13;  Oldkoow  v.  Wninwright,  3  Burr.  1017. 

sibid  !  RexB.  Fo«roft,aBnrr.  lOaO ;  Crawford  B.  Powell,  a  Burr.  1016; 
8.  C.  1  W.  BUck.  SS9.  If  the  svsembly  ba  duly  conveDed,  and  tlie  majoritj 
vote  for  an  unqualified  peraoa,  after  notice  that  he  ie  not  qualified,  their 
votea  are  thrown  away,  and  the  penoo  haviDg  the  next  msjoritj,  antl  not 
appearing;  to  b«  diaqualified,  is  duly  elected.  Cloridge  t>.  Evelyn,  S  B.  &  A. 
86 ;  Rex  v.  Parry,  Stc.  14  Eaat,  561. 

*  Phillipa  v.  Wickham,  1  Paige,  (N.  Y.)  Chao.  R.  50a 
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ihouglit  it  possible,  that  the  right  of  voting  by  proxy  niigbt  be 
delegated  in  some  cases  by  tbe  bylaws  of  a  corporation,  where 
express  authority  was  given  to  make  such  by-laws,  regulating  the 
maoDer  of  voting.  He  was  not  aware  of  any  case  other  than  the 
Ope  before  him,  where  the  right  was  ever  claimed ;  and  the  ex- 
press power,  which  is  generally  giveh  to  the  stockholders  of 
moneyed  and  other  private  corporations,  opposed  to  the  claim, 
where  there  is  no  express  or  implied  power  contained  in  the  act.' 
In  the  case  of  the  State  t>.  Tudor  in  Connecticut,*  there  was 
no  clause  In  the  act  of  incorporation  empowerbg  the  members  of 
the  company  to  vote  by  proxy  ;  but  a  by-law  passed  by  the 
company  provided,  that  the  shareholders  might  so  vote.  It 
was  urged  on  tbe  ooe  side,  that  it  was  incident  (o  every  corpo- 
ration, the  object  of  which  is  the  acqui^tion  of  property,  that 
votes  might  be  given  by  proxy ;  and  at  any  rate,  after  tbe 
by-law  before  mentioned,  there  could  be  no  doubt  as  to  such 
right.  On  the  other  side,  it  was  said,  that  no  such  common  law 
right  existed  ;  that  it  was  a  fundamental  principle  in  corporations 
of  every  kind,  that  votes  should  be  given  in  person  and  not  by 
proxy  ;  that  this  being  the  common  law,  was  the  law  of  Connecti- 
cut ;  and  that  no  by-law  authorizing  votes  to  be  given  by  proxy 
could  be  valid,  the  same  being  contrary  to  the  laws  of  Connecticnt. 
The  opinion  of  tbe  Court  was,  the  vote  given  by  the  attorney  for 
lus  principal  ought  to  have  been  received  ;  and  though  the  Cmirt 
deemed  it  unnecessary  to  say  how  the  point  would  have  been 
determined,  had  no  by-law  been  made,  yet  they  expressed  tbe 
opinion,  that  incorporated  societies,  whose  object  is  tbe  acquisi- 
tion  of  property,  stood  on  a  different  ground,  as  to  this  question, 
from  those  of  every  other  kind.  That  is  to  say,  it  is  not  so  clear, 
that  every  vote  given  in  a  corporation  of  the  former  kind  must  be 
personal,  as  it  is  that  it  must  be  so  in  one  of  the  latter.  Inger- 
soll,  who  gave  the  opinion  of  the  Court,  went  on  to  observe ; 
"  I  agree  most  fuUy,  that  by  tbe  common  law,  every  vote  given 
in  a  corporation  instituted  for  the  public  good,  either  the  good  of 
the  whole  state,  or  of  a  particular  town  or  society,  must  be  per- 

'  1  Paige,  (N.  Y.)  Chan.  R.  590. 

9  State  e.  Tudar,  5  Da;,  (Conn.)  R.  338. 
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sonallf  giren.  So  also,  every  vote  given  by  a  freenuD  for  lus 
repreaeotative  must  be  given  by  bim  in  person.  There  is  no 
deviation  from  thia  rule  ;  the  authorities  on  this  subject  are  uDiform. 
Neither  can  a  vote  he  given  in  a  town  or  society  meeting,  merely 
on  the  ground  of  owning  property  within  the  limits  of  such  town 
or  society.  But  from  the  very  nature  of  a  moneyed  institution, 
the  mere  owning  of  shares  in  the  slock  of  the  corporation  seems, 
of  course,  to  give  a  rigbl  of  voting.  But  whatever  right  might 
have  been  the  result  of  reasoning  on  the  nature  of  moneyed 
iostitutioDs,  still,  since  the  passing  of  the  by-law  above  meo- 
tioned,  I  am  very  clear  that  the  votes  for  the  officers  of  tins 
corporation,  as  well  as  all  other  votes  relative  to  it,  may  be  given 
by  proxy." 

In  Taylor  v.  Griswold,'  in  the  Supreme  Court  of  New  Jersey, 
after  a  full  and  learned  discussion,  it  was  held  to  be  a  principle  of 
the  common  law,  that  where  an  election  depended  upon  the  exer- 
cise of  judgment,  the  right  could  not  be  disputed  ;  and  that  it 
required  legislative  sanction  before  any  corporate  body  could 
make  a  by-law  authorizing  members  to  vole  by  proxy.  The  au- 
thority of  the  case  of  ibe  State  v.  Tudor  may  therefore,  says 
Kent  in  his  commentaries,  be  considered  as  essentially  shaken.' 

An  alien  stockholder,  it  has  been  delennined,  cannot  vote  by 
fioxy,  where,  by  the  terms  of  incorporation,  the  right  so  to  vote 
is  given  to  each  stockholder  being  a  citizen.' 

§  9.  A  mere  tenant  for  years,  or  one  who  has  taken  the 
property  on  shares,  and  has  no  ntbttanUal  interest  therein,  cannot 
exercise  the  right  of  voting  for  officers,  without  the  coocurxence 
of  the  real  owner.^  In  the  case  of  £x  parte  Holmes,  in  the 
Supreme  Court  of  New  York,*  a  rule  was  moved  for  to  establish 
the  election  of  L.  R.  and  34  others,  who,  as  was  claimed,  bad 
been  chosen  directors  of  the  Tradesmen's  Insurance  Company,  in 

1  Taylor  v.  Griswold,  9  Green,  (N.  J.)  R.  233. 

>  3  Kent,  Comm.  4tli  ei.  391,  (note.) 

3  Ex  p*rte  Barker  rel.  to  Merchta.  Ins.  Co.  6  Wend.  (N.  Y.)  R.  509. 
*  Phillips  e.  Wickham,  1  Puge,  (N.  Y.)  Chan.  R.  KW. 

>  Ex  parte  Holmea,  S  Cowen,  [N.  Y.)  R.  436. 
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the  city  of  New  York.  The  act  to  facilitate  proceediDgs  against 
incorporated  companies,  upon  which  this  motion  was  made,  pro- 
vides, *'  that  in  all  cases  where  the  right  of  voting  upon  my  share 
or  shares  of  the  stock  of  any  incorporated  company  shall  be 
questioned,  it  shall  be  the  duty  of  the  inspectors  of  the  elections 
to  require  the  transfer  books  of  said  company,  as  evidence  of 
stock  held  la  the  said  company ;  and  all  such  shares  as  may 
appear  standing  thereon,  in  the  name  of  any  person  or  persons, 
shall  be  voted  on  by  such  person  or  persons  direcdy  by  them- 
selves, or  by  prosy,  subject  to  the  provision  of  the  act  of  incor- 
poration." There  was  nothing  in  the  act  of  incorporation  which 
interfered  to  prevent  the  application  of  this  provision.  The 
Court  said,  that  the  provision  was  hroad  enough  literally  to 
include  all  stockholders,  whether  in  their  own  right,  or  as  mere 
trustees  for  others ;  and  then  proceeded  to  observe;  "Buttbe 
question  remains,  whether  the  latter  are  to  be  deemed  stockhold- 
ers, within  the  spirit  of  the  act.  True,  the  stock  on  which  they 
voted,  in  this  case,  stands  in  their  name ;  but  on  the  face  qf  the 
entry  they  are  declared  to  be  mere  nominal  holders.  The  real 
owner  of  the  stock  should  vote,  especially  where  bis  name  is 
truly  expressed  in  the  books  ;  though  it  might  be  otherwise,  if  be 
choose  to  have  the  entry  simply  in  the  name  of  another,  without 
expressing  any  trust.  Now  these  three  persons,  a  majority  of 
whom  claim  a  right  to  vote,  are  mere  trustees ;  and  they  are 
trustees  not  for  the  directors,  but  the  company,  the  corporation 
itself.  If  there  could  be  a  vote  at  all  upon  such  stock,  one  would 
suppose  that  it  must  be  by  each  stockholder  of  the  company,  in 
proporiion  to  his  interest  in  it. 

"  This  brings  us  to  the  important  difficulty  in  the  case  ;  which 
is,  whether  stock  thus  held  can  vote  at  all.  And  we  think  it  is 
not  to  be  considered  as  stock  held  by  any  one  for  the  purpose  of 
being  voted  upon.  No  doubt  (he  company  may,  from  necessity, 
as  in  this  case,  uke  their  own  slock  in  pledge  or  payment ;  and 
keep  it  gutstandii^  in  trustees,  to  prevent  its  mei^er ;  and 
convert  it  to  their  security.  But  it  is  not  slock  to  be  voted 
upon,  within  the  meaning  of  the  charter,  or  the  general  act  upon 
which  we  are  proceeding.     It  is  not  to  be  tolerated,  that  a 
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company  sbould  procure  stock,  in  any  shape,  which  its  officers 
may  wield  to  the  purposes  of  an  election  ;  thus  securing  them- 
selves against  the  possibility  of  removal. 

In  the  case  of  Ex  parte  Willcocks,  ia  the  State  of  New  York,' 
the  Court  say  ;  "  We  do  not  hesitate  to  say  that,  in  a  clear  case 
of  hypothecation,  the  pledger  may  vote.  The  possession  may 
well  continue  with  him,  consistently  with  the  nature  of  the  con- 
tract ;  and  the  stock  remains  in  his  name.  Till  enforced  and  the 
title  made  absolute  in  the  pledgee,  and  the  name  changed  on  the 
boolis,  be  should  be  received  to  vote.  It  is  a  question  between 
him  and  the  pledgee,  wiib  which  the  corporation  have  nothing  to 
do."'  In  a  case  in  the  Supreme  Court  of  Massachusetts,  it  was 
.  held,  that  if  a  stockholder  of  a  bank  transfers  bis  shares  by  a  writ- 
ing absolute  in  form,  and  surrenders  his  ceni6cate  of  stock,  and 
leaves  with  the  cashier  an  agreement,  in  which,  (after  reciting 
that  he  bad  transferred  the  shares,  as  collateral  security  for  the 
payment  of  a  note  to  the  bank,)  he  covenants  (hat  if  the  note  shall 
not  be  duly  paid,  the  bank  may  sell  tbe  shares,  and  apply  the 
proceeds  to  the  payment  of  the  note,  and  hold  the  surplus  to  his 
use  -,  that  he  was  still  entitled  to  tbe  rights  of  membership.  The 
stockholder  in  this  case  paid  interest  from  time  to  time  upon  the 
note  after  it  had  fallen  due ;  but  he  continued  to  receive  the 
dividends  upon  the  shares.' 

There  is  a  case  in  which  one  of  the  reasons  assigned  on  a  mo- 
tion for  a  new  trial  was,  that  alien*  were  not  entitled  to  vote  for 
vestrymen  and  church  wardens,  in  the  corporation  called  "  The 
Ministers,  Vestrymen,  and  Church  Wardens  of  the  German  Lu- 
theran Congregation  in  and  near  tbe  City  of  Philadelphia."  Tbe 
decision,  however,  was  that  aliens  otherwise  qualified  are  entitled 
to  vote.  Yeates  J.  made  a  distinction  between  po/tf teal  and  prt- 
vote  corporations  as  to  this  right  of  aliens ;  and  was  unable  to 


1  Ex  parte  Wii^cock^  7  Cowen,  (N.  Y.)  R.  402. 

>  The  cBie  of  Ex  parte  WillcocbB  (aupni)  irati  relied  on  bb  govnoiag  Mm 
cue,  but  there  the  shireB  stood  in  the  namCB  of  the  petsonB  who  were  tnlB. 
teea  for  the  corporttion.  Aai  it  was  not  intended,  by  tbe  decision  in  that 
case,  to  open  so  inquiry  into  every  case  of  hypothecation. 

3  Herchanta'  Bank  v.  Cook,  4  Pick.  (Mass.)  R.  405, 
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perceive  tny  sound  objection  against  aliens  being  included  in 
grants  willi  natural  bom  subjects,  merely  for  religious  purposes. 
He  observed  ;  *'  Foreigners  come  to  our  shores  ignorant  of  our 
laws  and  customs,  with  all  their  different  prepossessions  for  a  par- 
ticular system  of  polity.  Should  tbey  think  it  expedient,  they 
may  distract,  perplex,  and  thwart  the  public  measures  of  the 
country.  The  sovereign  power  would  naturally  guard  i^nst 
such  evenu,  and  prevent  these  new  comers  from  participating  in 
all  the  rights  of  natural  bom  subjects,  until  they  .become  seasoned 
to  the  soil,  and  familiarized  with  the  new  government  and  its  legal 
institutions.  The  same  dangers  are  not  to  be  appr^ended  from 
foreigoers  desirous  of  being  incorporated  with  others,  merely  for 
the  exercise  of  religious  duties."  Tilghman  C.  J.,  who  coosid-  , 
ered  the  point  somewhat  elaborately,  remarked  j  "  The  pcnnt 
turns  on  the  charter  ;  there  the  qualification  is  fixed  ;  and  there  is 
no  mention  of  citizen  or  subject,  either  in  the  charter  itself,  or  in 
the  fundamental  articles  to  which  it  refers.  I  do  not  conceive 
that  we  have  any  right  to  insert  it."' 

§  10.  If  the  right  of  election  be  reposed  by  charter  in  a  s^ 
lect  class,  consisting  of  a  definite  number,  (twelve  for  example,) 
and  the  company  have  undertaken  to  increase  die  number,  tbe 
elections  of  all  persons,  chosen  after  the  number  of  twelve  is  com- 
plete, are  a  mere  nullity  ;  and  if  such  persons  give  their  vole  as 
members  of  that  class,  they  may  be  rejected  as  illegal.*  But  the 
mere  circumstance,  that  improper  votes  are  received  at  an  elec- 
tion, will  not  vitiate  it.  The  fact  should  be  affirmatively  shown, 
that  a  sufficieat  number  of  improper  votes  were  received  for  tbe 
successful  ticket,  to  reduce  it  to  a  minority,  if  tbey  bad  been  re- 
jected ;  or  otherwise  the  election  must  stand.  In  £x  parte  Mur- 
phy and  others,  at  an  annual  election  of  the  corporation  of  St. 
Peter's  Church  in  the  city  of  New  York,  holden  for  tbe  choice 
of /our  trustees,  eigkt  persons  wer«  voted  for,  /our  of  whom 


I  Commonweslth  v.  Woelper,  3  a  &  Rawle,  (Pena)  R,a9 ;  and  see  Stew- 
art  V.  Foster,  2  Binoer,  (Peon.)  R.  ISO. 
•  Rexi>.Heftrle,8tr.eS5;  S.  C.  3  Bro.  Pul.  C  178 ;  Cowp.567. 
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hid  103  votes,  and  four,  100.  The  votiog  was  by  ballot. 
The  inspectors  having  certified  that  the  four  baviog  102  votes 
were  duly  elected,  a  motion  was  made  for  leave  to  file  an 
iorormatioo,  ia  nature  of  a  fvo  tmrranto,  agsinst  tbem,  as  un- 
duly elected.  One  ground  of  the  motion  was,  that  two  ballots 
were  put  into  the  box  in  the  names  of  two  persons  who  were  for- 
merly voters,  but  who  bad  died  some  weeks  before  the  day  of 
election.  This  fact  was  not  discovered  until  after  the  inspectors 
had  given  their  certificate  ;  nor  did  it  at  the  trial  appear  for  whom 
the  two  improper  votes  were  given.  Tbecourt  held,  that  "themo- 
tion  must  be  denied-  For  aught  that  appears,  the  spurious  ballots 
were  for  the  ticket  which  was  in  the  minority.  To  warrant  set- 
ting aside  the  election,  it  must  appear  affirmatively,  that  the  suc- 
cessful ticket  received  a  number  of  improper  voteb,  which,  if 
rejected,  would  have  brought  it  down  to  a  minority.  The  mere 
circumstance,  that  improper  votesare  received,  will  not  vitiate  an 
election.  If  this  were  otherwise,  hardly  an  election  in  the  state 
could  be  sustained.'" 

§  11.  If  the  charter  declare,  that  in  default  of  certain  acts  the 
election  shall  be  void,  no  formality  is  requisite  to  annul  it,  but  the 
place  is  as  vacant  as  thoi^  no  election  bad  ever  taken  place,  and 
is  oot  merely  voidable.  Another,  therefore,  may  be  elected  into 
the  office  without  ±e  necessity  of  resorting  to  an  information  ie 
qao  tearroMtOf  to  oust  the  officer  elect.*  But  if  the  charter  do 
not  so  declare,  an  irregular  election,  as  in  case  of  the  election  of 
an  unqualified  person,  is  voidable  only,  and  not  actually  void.* 
And  hence,  the  acts  of  trustees  of  a  religious  corporation  irregu- 
larly elected,  yet  in  colore  officii,  will  be  valid,  until  such  trustees 
are  ousted  by  judgment  at  the  suit  of  the  people.*  In  the 
case  of  the  Bank  of  the  United  States  «.  Dandridge,  Mr. 
Justice  Story,  in  giving  the  Ofunicm  of  the  Court,  observes; 
"Persons  acting  publicly  as  officers   of  the    corporation  are 

1  Ex  pute  Uurphf  lod  otlien,  7  Coweo,  153. 
*  Rex  p.  SiiKhar,  3  Show.  67. 

)  Rex  t.  Bridge,  1  H.  &.  B.  76 ;  Crawford  e.  Poirell,  3  Burr.  I01& 
« (rf*  Vemon  Socielj  t.  HilK  6  Cowen,  (N.  Y.)  R.  33. 
11 
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to  be  presumed  rightfully  in  office."  And  agaio ;  "If  offi- 
cers of  the  corporation  openly  exercise  a  power  which  presuppo- 
ses  a  delegated  Hulhority  for  the  purpose,  and  other  corporate  acts 
show  that  the  corporation  must  have  contemplated  the  legal  ex- 
istence of  such  authority,  the  acts  of  such  officers  will  be  deemed 
rightfid,  and  the  delegated  authority  will  be  presumed.  K  a  per- 
son acts  notoriously  as  the  cashier  of  a  bank,  and  is  recognised 
by  the  directors,  or  by  the  corporation,  as  an  existing  officer,  a 
regular  appointment  will  be  presumed  ;  and  his  acts  as  cashier 
will  bind  the  corporation,  although  no  written  proof  is,  or  can  be 
adduced  of  his  appointment."  *  And  it  has  also  been  expressly 
held  in  the  State  of  Pennsylvania,  that  one  who  is  elected  to  aa 
office  in  a  corporation,  by  the  body  in  which  the  power  to  elect 
is  vested,  but  by  a  less  number  of  that  body  than  the  charier  au- 
thorizes, is  an  officer  (je  facto,  and  his  acts,  at  least  as  they  re- 
spect third  persons,  are  binding  on  the  corporation.'  In  this  case 
the  company-  (bank)  was  governed  by  thirteen  directors,  five  of 
whom  were  a  quorum  for  the  business  of  ordinary  discounts,  but 
a  majority  of  the  whole  number  was  required  for  all  business.  At 
a  meeting  when  five  only  were  present,  the  directors  elected  G. 
B.  to  fill  a  vacancy  in  the  board  ;  and  at  another  meeting  when 
eight  were  present,  including  G.  B.,  a^eed  by  a  vote  of  six  to 
one,  (one  having  retired  before  the  vote  was  taken,)  to  accept 
the  real  estate  of  a  debtor  in  satisfaction  of  a  debt  due  to  the 
bank,  —  G.  B.  voting  in  favor  of  the  acceptance.  It  was  held, 
that  G.  B.  liavtng  come  into  the  direction  under  color  of  right, 
was  an  officer  de  facto,  and  coosequeotly  that  the  contract  was 
binding  on  the  bank. 

§  12.  In  the  case  of  Ex  parte  Willcocks,*  it  was  inquired  by 
the  counsel,  whether  it  would  be  considered  lawful  for  the  intpee- 
tor$  of  a  corporate  election  to  be  candidates  for  tbe  direction  of 
the  Utica  Insurance  Company.  The  answer  given  by  the  Court 
was  in  the  affirmative.     The  majority  of  the  judges  of  the  8u- 

1  Bink  of  U.  Statea  v.  Dnndrtdge,  12  Wheat  R.  79. 
■Baird  V.  Banh^  of  Washington,  11  S.  &  Raw1e,(Penn.)R.4]I.    See 
chaptei  on  AfenU,  &  ace  Fairfield  Tamp.  Co.  t>.  Thorp,  13  Conn.  R.  173. 
3  El  parta  WiJloocfc*,  7  Cowen,  (N.  Y.)  R.  403. 
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preme  Court  of  Pennsylvania  were  of  the  same  opioioo,  in  the 
case  of  Commonwealth  p.  Woelper,  &c.'  In  this  case  it  was 
objected,  thai  oae  of  the  inspectors  could  not  be  voted  for,  be- 
cause he  was  a  judge  of  the  election.  He  was  viewed,  however, 
by  all  the  judges,  except  Gibson,  as  a  ministerial  officer  ;  and  the 
Chief  Justice  (Tilgham)  understood  it  to  have  been  a  very  com- 
mon thing,  in  corporate  elections,  and  in  state  elections,  to  vote 
for  inspectors.  Yeates  J.  also  held,  that  the  acceptance  of  the 
office  of  judge  of  an  election  could  not  impair  the  freedom  of 
choice  in  the  corporators  ;  and  the  practice  of  returning  an  in- 
spector, he  thought,  was  strikingly  exemplified  by  what  occurred 
at  the  election  of  common  council  men  for  the  City  of  Philadel- 
phia, in  1816.  But  Gibson  J.  was  unable  to  concur  with  the 
rest  of  the  court ;  and  he  considered  the  judge  of  an  election  as 
a  judicial  and  not  as  a  ministerial  officer.  If  one  who  is  the 
judge  of  an  election,  he  thought,  is  at  the  same  time  a  candidate, 
he  has  a  direct  interest  in  the  event,  and  cannot  be  viewed  in  any 
other  light  than  as  judging  in  his  own  cause.  The  ground  taken 
by  Mr.  J.  Gibson  is,  at  least,  extremely  plausible  ;  the  weight  of 
authority  is,  however,  against  him. 

Where  an  get  of  incorporation  provides,  that  a  president  shall 
be  chosen  "out  of  three  directors,"  it  is  sufficient  if  the  presi- 
dent be  elected  by  a  legally  constituted  meeting,  and  at  the  same 
time  with  the  other  directors  ;  without  having  been  previously  ap- 
pointed a  director.  It  was  considered  in  this  case,  that  the  presi- 
dent was  appointed  a  director  eodem  Jiatu,  that  he  was  made 
president ;  and  that  there  could  be  no  real  utility  in  requiring  an 
unnecessary  circuity  of  proceeding.* 

§  13.  It  was  said  by  Chancellor  Walworth,  that  he  was  not 
aware  of  any  general  principle  of  the  common  law,  which  author- 
izes all  civil,  or  corporate  officers,  to  hold  over  after  the  expiration 
of  the  time  for  which  they  were  elected,  until  their  places  are 
supplied  by  others  ;  and  that  the  numerous  statutes  both  here  and 
in  England,  giving  such  authority  in  express  terms,  seemed  whol- 

1  Commonneatth  v.  Woelper,  Si.e.  3  S.  &  R&«le,  [Peno.  R.)  20. 

*  Carrie's  Adra'a  v.  Mutiul  Assurance  Society,  4  Hon.  Bl  HunT.  ( Va.)  R.  315. 


D.qit.zeaOvGoOt^lc 


84  PBITATE  COBFORATIONB.  ■  [gH.  IT< 

I^  iocoDsisteDt  with  anj  such  coRimon  law  principle.  But  the 
ease  before  him  did  not  require  the  espressioD  of  a  decisive  opin- 
ion on  the  point.*  In  the  case  of  The  People  v.  Runkin,  how- 
ever, it  was  conceded  by  the  Supreme  Court  of  New  York,  tbtt 
the  trustees  of  a  religious  society,  who  go  out  of  office  at  the  end 
of  tlie  year,  hold  over  until  others  are  appointed.  The  question 
there  was,  whether  an  election  after  the  day  of  election  was  good. 
The  Court  said,  "perhaps  the  language  of  the  statute  is  too  -. 
peremptory,  that  the  seats  of  one  third  are  to  be  vacated  at  the 
expiration  of'  every  year  ;  but  the  corporation  is  not  thereby  dis- 
solred  ;  for  two  thirds  of  the  trustees  continue  in  office."  The 
Court  in  this  case  also  said,  that  trustees  elected  after  the  elec- 
tion day  would  be  in  by  color  of  office  ;  that  the  election  would 
not  be  Toid  ;  that  their  acts  would  be  good  ;  that  the  corporation 
would  still  remain  ;  and  the  irregularity,  if  any,  would  cure  itulf 
tn  a  n^itqutnt  year.'  There  ia  also  a  strong  intimation  in  anoth- 
er case  in  the  Supreme  Court  of  New  York,  that  corporate  offi- 
cers may  hold  orer  until  others  are  elected  in  their  stead.'-  Id 
the  more  recent  case  of  Plulips  e.  Wickham,  bowevCT,  to  whicb 
we  hare  referred,  Chancellor  Walworth  says  ;  "  Were  it  Dot 
for  the  strong  intimations  to  the  contrary  by  some  of  the  justices 

1  Philips «,Wickbam,  I  Pftjge,(N.Y.)ClMaR.59&  IntliecMet^thBCor- 
ponlioD  of  TregoDy,  (S  Mod.  R.  137,]  th«  mayor  vai  to  Ira  el«cted  aDDully, 
but  tbere  was  &a  express  prariBion  in  tbe  chartBr,  tlwt  he  shoald  hold  over 
until  another  was  duly  elected.  But  in  the  Banbnry  case,  (10  Hod.  R.  340,] 
where  there  could  bo  no  election  without  the  presence  of  the  old  mayor, 
who  was  not  authorized  by  the  charter  to  bold  over,  and  tho  day  prescribod 
was  perroitted  to  paaa  without  en  election,  the  corparation  was  held  to  be 
dissolved.  There  are  uodoubtedly  some  common  law  officers,  who  are  (o 
be  elected  or  appointod  periodically,  but  who,  from  the  neceeaity  of  the 
ease,  continue  to  exercise  their  functions  until  others  are  elected  or  ap- 
pointed to  611  their  places.  In  the  Anonymous  case,  (13  Mod.  R.  356,)  it  is 
•aid,  a  constable  is  not  discharged  until  his  successor  is  appointed  and 
iwom  in ;  because  the  parish  cannot  be  without  an  officer.  Bnt  all  tb«M 
ciMf  tbe  Chancellor  of  New  Ywk,  in  the  case  above  cited,  apprehended 
were  dependent  upon  the  peculiar  provisions  of  their  respective  Gbaiten> 
and  not  upon  any  general  principles  of  the  common  law. 

'  People  e.  Runkin,  9  Johns.  (N.  ¥.)  R.  147. 

3  Trustees  trf' Vernon  Society  r.  HUls,  6  Cowen,  [N.  ¥.)  R.  S3. 
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of  the  Supreme  Court,  io  The  People  v.  Runkin,  and  The  Trus-  . 
tees  of  Vercon  Society  v.  Hills,  uoder  the.  act  respectiog  relig- 
ious IDC orporat ions,  the  language  of  which  appears  to  be  equally 
clear,  I  should  have  supposed  that  the  fuoctiooa  of  these  com- 
iDissioners  ceased  at  the  end  of  the  year  for  which  ibey  were 
elected." 

A  clause,  io  a  charter  which  directed  that  the  aldermea  should 
be  choaen  annually,  was  held  to  be  only  directory,  and  not  to  de- 
termine the  office  at  the  end  of  the  year  after  election  ;  but  that 
the  person  legally  elected  and  sworn  into  the  office  shoold  con- 
tinue until  bis  death  or  removal,  in  ibe  same  manner  as  a  person 
elected  into  the  office  of  mayor.' 

In  Kentucky,  in  case  of  a  failure  to  elect  officers  on  the  day 
appointed,  the  old  officers  retain  their  powers,  and  may  act  until 
superseded  by  a  new  appointment.' 

Kent  thinks  tlie  better  opinion  to  be,  that  though  the  officers  of 
a  corporation  be  required  by  the  charter  to  be  annually  elected, 
yet  if  the  time  of  election  under  the  charter  slips,  the  old  cor- 
porate officers  cpntinue  in  office  after  the  year,  and  until  others 
are  elected.* 

,§  14.  Baron  Comyn  says,  *'  If  a  corporation  refuses  to  con- 
Unue  the  election  of  officers  till  all  die  who  could  make  an  elec- 
tion, the  corporation  is  dissolved."  *  But  where  the  corporators, 
without  the  presence  of  any  officers,  or  any  act  to  be  done  od 
their  part,  possess  the  power  to  assemble  and  choose  officers,  to 


I  Proweae  v.  Foot  [in  Error^b  ^  Brown,  FbtI.  Ctse^  989;  S.  P.  Pender  «. 
Rex  (in  Error),  Ibid.  294. 

9  Weir  V.  Buih,  4  Lib  (Keu.)  R.  433. 

>  S  Kent,  ComoL  338.  The  atklute  II  Goo,  I.  c  4,  wu  made  oxpreMly 
(o  preVbnt  the  hutui  of  »  dieMlution  of  tfaa  corporation  Trom  the  oroinioD 
to  elect  on  the  i*j.  This  statute  in  considered,  howeTer,  to  be  dtdaratory, 
aod  waa  iDlrodaeed  to  remove  donbtn  ind  difficulty.    Ibid. 

*  4  Com.  Dig.  273,  tit-  Francliiae,  o.  4.  If  a  corporstion  coiwiBtg  of  aev- 
era]  integral  parte,  and  some  of  tboae  are  gone,  and  the  remaining  parts 
have  no  pover  to  snpplj  the  deficiency,  the  corporation  ia  dissolved.  1  RolL 
Abr.  514. 
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carry  into  effect  the  objects  of  tbe  incorporation,  a  neglect  to 
cboose  officers  at  the  proper  time  will  not  work  a  dissolution  ; 
but  will  merely  suspend  the  exercise  of  the  powers  of  the  corpo- 
ration until  proper  officers  are  chosen.  Thus,  it  was  held  in 
New  York,  that  the  owners  of  drowned  lands  under  the  act  of 
1807,  who  were  a  quasi  corporation,  and  through  inadvertence 
made  no  elecbon  of  commissioners,  did  not  lose,  by  their  neglect, 
the  power  of  election,  though  the  time  and  place  for  the  annual 
meeting  of  the  owners  were  6xed  by  law.  The  Court  observed  ; 
"  There  is  nothing  in  the  nature  of  the  duties  lo  be  performed, 
which  necessarily  requires  a  continued  succession  of  commission- 
ers. The  officers  of  towns  are  required  to  be  chosen  by  the 
people  annually,  at  iheir  several  town  meetings  ;  yet  if  a  part  of 
those  officers  should  die  before  the  expiration  of  the  year,  and 
the  inhabitants  of  tbe  town  should,  from  any  cause,  neglect  to  hold 
their  annual  town  meeting,  it  would  not  prevent  them  from  sup* 
plying  tbe  vacancy  at  their  next  anniversary  meeting  for  that  pur- 
pose. The  officers  thus  chosen  would  possess  all  the  powers  of 
their  predecessors,  in  the  same  manner  as  if  there  had  been  an 
uninterrupted  succession.'" 

In  Slee  v.  Bloom,'  Chancellor  Kent  held,  that  corporate  power, 
which  may  have  been  abused  or  abandoned,  cannot  be  uken  away 
but  by  regular  proctat.*  And  per  Savage,  C.  J.  ;  "  The 
plainlifls  iiave  acted  as  trustees  upon  the  matter,  and  in  bringing 
their  suit,  colore  officii,  and  before  an  objection  to  their  right  ' 
can  be  sustained  by  the  defendant,  on  the  ground  that  they  were 
not  regularly  elected,  he  must  show,  that  proceedings  have  been 
instituted  against  them  by  the  goverument,' and  carried  on  to  a 
judgment  of  ouster." 

1  Per  Chan.  Walworth,  Philips  v.  Wickham,  1  Paige, (N.  Y.)Cban.  R-  597. 
And  see,  Roae  c.  Turnpike  Co.  3  Watte,  (Penn.)  R.  4G ;  Weir  «.  Qiuh,  4 
Lilt  (Ky.)  R.  433;  Blako  v.  Hinkle,  10  Yerg  (Tenn.)  R.  SlSj  Lebigh 
Bridge  Co.  v.  Lehigh  Coal  Co.,  4  Rawle  (Penn.)  R.  9 ;  Smith  e.  Natchez 
Steamboat  Co.,  3  How.  (Mils.)  R.  478 ;  Spencer  e.  Campion,  9  Cono.  R.  536. 

B  8Iee  V.  Bloom,  5  Johns.  (N,  Y.)  Ch.  R.  379. 

3  See  Trustees  of  Vernon  Societj  e.  Milk,  6  Cowan,  (N.  Y.)  R.  33;  and 
■ee  alao  Silver  Lake  Bank  v.  North,  4  Johns.  (N.  Y.)  Ch.  R-  37a 
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CHAPTER  V. 

OF  THE    POTTER   TO    TAKE,  HOLD,    THANBHIT    IN    SUCCESSION, 
AND  ALIENATE,  PKOPEaTT. 

§  1.  To  enable  it  to  answer  the  purposes  of  its  crealion,  ever^ 
corporation  aggregate  has  incidentally,  at  commoa  law,  a  right  to 
take,  bold,  and  transmit  io  succession,  property,  real  and  per- 
sonal,  to  an  unlimited  extent  or  amount.'  Accordingly  as  the 
incident  supposes  tbe  priacipal,  it  has  been  held,  that  a  grant  of 
lands  from  the  sovereign  authority  to  the  inhabitants  of  a  county, 
town,  or  hundred  rendering  rent,  would  create  them  a  corpora- 
tion for  that  single  intent,  or  confer  upon  them  a  capacity  to  take 
and  bold  the  lands  in  a  corporate  character,  without  saying,  to 
them  and  their  successors.*  And  where  it  was  evident  from  the 
cliffereot  clauses  of  several  local  acts  of  parliament,  that  conserva- 
tors of  a  river  navigation  were  to  take  and  transmit  lands  by 
succession,  although  they  were  not  created  a  corporation  by  ex- 
press words,  they  were  considered  from  the  possession  of  this 
incident  to  be  incorporated  by  implication  ;  so  that  they  were 
entided  to  sue  in  their  corporate  name  for  an  injury  done  to  their 
real  estate,  and  in  that  character  received  their  tolls.'     Afler  the 

I  LitL  R.  49, 113, 1)4;  Co.  Litt  44  a,  300  b ;  1  Sid.  IGI  <t  ;  10  Co.  30  b ; 
lEfdon  Corp.  76,  76,  104;  Coram.  Dig.  tJL  Franchiae  F.  11,15,  16,17; 
Df.  48  a ;  4  Co.  65  a ;  1  Black,  Comro.  476 ;  2  Kent,  Coram.  337 ;  M'Carteo 
*.  Orpfa.  A*.  Ca,  9  Cowen,  R.  437 ;  Tbe  Banks  v.  Poitisux,  3  R&ad.  (Virg.) 
R.  141 ;  Widow  &c  Rejnolda  e.  Coraraiasioaera  of  Stark  County,  5  Ohio^ 
R.  205;  Latlirop  ».  Com.  Bank  of  Scioto,  6  Dana,  (Keo.)  R.  119;  Btn- 
ne;'a  cue,  3  Bland, (Md.)  R.  143;  Ovetaeeia  of  Poor  of  Boston  v.  Sears 
S3  Pick.  [HaM.)  R.  133. 

•  Dyor,  100  a,  pi.  70,  cited  aa  good  law  by  Lord  Kenyon,  3  Term.  R.  673 ; 
S  Kent,  Comm.  235 ;  North  Hempstead  t>.  Hempstead,  3  Wendell,  {N.  Y.)  R. 
109;  Siebbime.  Jennin£a,10Piek.(Mi8s.]R.188;  Soc  for  Prop.  Goapel  *. 
Town  of  Pawlet,  4  Peters  R.  480. 

3  Tone  Conaervators  v.  Ash,  10  B.  &  C.  349 ;  Bridgewater  Canal  Co.  s. 
'Bluett,  Ibid.  393. 
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issuing  of  letters  patent  by  tbe  Governor,  in  compliance  with  the 
requisition  of  ao  act  of  the  General  Assembly  creating  a  corpora- 
tion, a  deed  to  convey  land  to  tbe  company  is  good  and  effectual 
in  Pennsylvania  for  that  purpose,  although  they  may  not  have  been 
so  far  organized  as  to  have  elected  their  officers  ;  and  their  assent 
to  it  will  be  presumed.' 

The  principal  benefit  of  incorporation  is,  that  by  it  the  com- 
Vmed  funds  of  a  body  of  men  may,  through  a  long  course  of 
time,  be  steadily  applied  to  tbe  attainment  of  objects  of  public 
convenience  or  private  utility,  notwiths lauding  the  changes,  which, 
through  the  accidents  of  life,  must  be  cousiantly  going  on  among 
the  members  of  the  corporation.'  As  a  matter  of  general  law, 
tfae  amount  so  to  be  held  and  appUed  must  necessarily  be  in- 
definite ;  sisce  no  rule  could  be  laid  down  ascertaining  tbe  means 
essential  to  eiSect  the  various  purposes  of  incorporated  companies. 
This  araouat  therefore,  and  under  tbe  name  of  capiul  stock  \a  case 
of  moneyed  corporations,  is  usually  fixed  by  the  legislature,  in  the 
act  or  charter  of  incorporation,  with  special  reference  to  tbe  pur- 
poses of  the  particular  grant.  As  sound  policy  always  requires 
that  tbe  capital  ^tock  should  be  restricted  within  reasonable 
limits,  so  it  is  easy  to  see  that,  to  enable  the  company  to  answer 
the  purpose  of  its  incorporation,  it  may  also  require  that  the  capi- 
tal stock  should  amount  to  such  a  sum,  as  would  make  it  efficient 
forthat  purpose.  And  hence  it  is  not  uncommon  for  the  charter 
or  act  of  incorporation  to  provide,  that  the  capital  stock  or  a 
certain  amount  of  it  shall  be  subscribed,  or  paid  in,  before  tbe 
company  shall  be  at  liberty  to  act  under  their  charter.'  Where, 
however,  a  bank  is  incorporated,  with  the  privil^;e  of  creating  a 
stock  not  less  than  one  sum  nor  greater  than  another,  it  may  com- 
mence business  with  the  smaller  capital,  and  afterwards  increase 
it  to  the  larger.'*  And  though  a  bank  charter  provides  that  the 
capital  stock  '*  may  consist "  of  a  certain  amount,  divided  into 
shares  of  a  certain  amount  each,  and  *'  shall  be  paid  "  in  tbe 
following  manner,  &c.,  one  dollar  on  each  share  in  sixty,  and  one 

1  lUlhlmtie  V.  Ttopt  Nivigatiiw  Co.,  2  Wotta  &  Sot^.  (Podd.)  R.  74 
.  *  DtTtroouth  College  e.  Woodward,  4  Wheat'R.  S1& 

3  Bend  v.  SuaqDebino&h  Bridge,  &c.,  6  Hu-.  &  J.  [Md.)  R.  138- 

4  Qiay  0.  Portluul  Bank,  3  Mus.  R.  364. 
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is  ninety  days  after  subscriptioD,  "  the  rtmainder  U>  be  eaUedfor 
at  tht  Pmident  and  Dinctora  may  deem  proper,  Sfc."  and  there 
was  DO  clause  expressly  restricthg  the  operation  of  the  bank,  until 
a  certain  amount  of  the  stock  was  subscribed,  the  word  "  inajf  " 
was  construed  in  its  ordinary  sense,  and  not  by  the  common  rule 
as  synononous  with  the  word  "  mutt ;  "  so  that  it  was  decided, 
that  a  bond  jide  Eubscripiion  of  the  CB[Mtal  stock,  prescribed  by 
the  charter,  was  not  a  condition  precedent  to  the  corporate  exis* 
lence  or  legal  operation  of  the  bank.'  Even  if  the  charter  does 
conuin  a  clause  restrictive  of  the  operation  of  a  bank,  until  a 
certain  amount  of  its  stock  was  subscribed,  it  would  be  difficult 
to  maintain  that  a  collusive  subscription,  got  up  between  the 
original  subscribers  and  the  commissioners,  for  the  purpose  of 
evading  such  a  clause,  could  be  permitted  to  be  set  up  bi  the 
injury  of  the  subsequent  purchasers  of  the  stock,  who  became 
bond  Jide  holders,  without  participation  in  or  notice  of  the  fraud.' 
Indeed,  if  the  subscnption  was  fraudul^it,  although  the  subscribers 
wodd  not  be  permitted  to  avail  themselves  of  the  same,  yet  their 
subscription  would  not  be  a  nullity  ;  but  the  law  would  bold  the 
parties  bound  to  their  subscription,  and  compellable  to  comply 
wiUi  all  tbe  terms  and  responsibilities  imposed  upon  them  thereby, 
io  the  same  manner  as  if  they  were  bona  fide  subscribers."  If  by 
charter  or  act  of  incorporation  the  stock  of  tbe  company  ia  di- 
vided into  a  certain  number  of  shares,  that  number  caunot  be 
changed  by  tbe  company.*  Nor,  if  tbe  charter  requires  that  a 
certain  number  of  shares  be  subscribed  for,  before  an  assessment 
be  laid,  can  an  assessment  be  laid,  until  that  number  is  subscribed 
for.*  In  such  case  a  subscription  by  one  man  for  another  without 
authority,  for  the  purpose  of  completing  the  requisite  number  of 
shares,  will  avail  nothing  in  favor  of  the  assessment,*  and  if  any 


>  Minor  et  al  «.  The  Mechinica  Banic  of  Alexandria,  1  Peters,  R.  46. 

*  Per  Stoiy  J.  Ibid.    Bee  Walker  v.  Dflvereaax,  4  Paige,  (N.  Y.)  Chan. 
R.339. 

*  Ibid. ;  mi  Walker  •.  Devereaoz,  4  Page,  (N.  Y.)  Chan.  R.  S3a 

*  Salem  Hill  Dam  Corporation  v.  Ropes,  6  Pick.  (Mbbs.)  R.  2a 

*  Tbid.,  &  Central  Tump.  Corp.  v.  Valeotioe,  10  Pick.  (Man.)  R.  142. 
■  Salem  Uill  Dam  Corponlion  «.  Ropes,  9  Pick.  (Hav.)  R.  187. 
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subscription  were  conditional,  it  must  be  sbonn  that  the  condition 
was  satisfied  or  waired. 

In  England,  tbe  common  law  rigbt  of  corporationa,  wbedier 
sole  or  aggregate,  ecclesiastical  or  lay,  to  take  and  hold  lands  and 
tenemenu,  bas  been  restrained  by  a  variety  of  statutes,  from  Magna 
Cbarta,  9  Hen.  III.,  ch.  36,  to  9  Geo.  II.,  ch.  36,  caUed  statutes 
of  mordnatn,  which  were  passed  in  conformity  to  a  policy  prevailing 
in  that  country,  from  a  period  somewhat  anterior  to  the  Norman  con- 
quest.* This  system  of  laws  appears  to  have  originated  in  a  desire 
to  repress  the  grasping  spirit  of  the  Romish  Church,  which,  by 
absorbing  in  perpetuity  the  best  lands  in  the  kingdom,  prevented 
their  transmission  from  man  to  man,  withdrew  them  from  those 
feudal  services  that  were  ordained  for  common  defence,  and  cur- 
tailed the  lords  of  the  fruits  of  their  signiories,  their  escheats, 
wardships,  reliefs,  and  tbe  Uke.'  They  were  called  statutes  of 
mortmain,  accorduig  to  the  better  opinion,  because  designed  to 
prevent  tbe  holding  of  lands  by  tbe  dead  chttch  of  ecclesiastical 
corporations,  which  in  early  times  were  composed  of  members 
dead  in  law,  and  in  whose  possession  property  was  forever  dead, 
and  unproductive  to  the  feudal  superior  and  the  public'  Thoi^ 
tbe  statute  of  15  R.  11,  ch.  5,  extended  this  system  of  restraint 
to  civil  or  lay  corporations,  as  within  the  mischief  and  prohibitiob, 
the  name  still  remained  ;  and  in  England,  lands  purchased  by  cor- 
porations are  liable  to  forfeiture,  unless  a  license  in  mortmain  from 
the  King,  as  ultimate  lord  of  every  fee,  be  first  obtained.  Ac- 
cording to  Blackstone,  even  this  is  not  in  all  cases  sufficient.* 
The  statutes  of  mortmain  make  no  mention  of  personal  property  ; 
and  hence  in  England,  the  power  of  corporations  aggregate  to 
take  such  property  remains  in  general  unlimited,  unless  restrained 
by  the  charters  or  acts  of  parliament  establishing  them.* 

Tbe  English  statutes  of  mortmain  have  been  held  by  the  Su- 
preme Court  of  Pennsylvania  to  be  the  law  of  that  State,  so  far 

1  Co.  Lit  3b  ;  1  Bluk.  Con)Pk479;  3  Black,  Camm.  368 to 374. 

9  Co  Lit  3  b  ;  3  Black.  Comm.  269,  370  ;  3  Kent,  Comm.  338. 

sCo-LitSb;  1  Black.  Comm.  479. 

<Snp. 

s  I  Kyd  OD  Corp.  104. 
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as  applicable  to  its  political  condilioo  ;  aod  "  all  conveyances  bjr 
deed  or  will  of  lands,  lenemeots,  or  hereditaments,  made  to  a 
body  corporate,  or  for  the  use  of  a  body  corporate,  are  void, 
unless  saiKtioned  by  charter  or  act  of  assembly.'"  They  are, 
however,  understood  to  apply  in  that  State,  only  so  far  as  tbey 
prohibit  dedications  of  property  to  superstitious  uses,  or  grants  to 
corporations  without  a  statutory  license.'  "Id  other. States," 
says  Kent,  *'  it  is  understood,  that  the  statutes  of  mortmain 
have  not  been  re-enacted  or  practised  upon."*  It  may  still, 
however,  be  inferred  from  the  special  power  ^ven  to  various  cot- 
porations,  by  acts  of  the  slate  legislatures,  to  hold  real  estate  to  a 
certain  limited  extent,  ihat  statute  corporations,  created  for  spe- 
cific objects,  would  not  have  the  power  to  take  and  hold  real 
estate,  for  purposes  wholly  foreign  to  those  objects.* 

The  Civil  Law  in  this  particular  corresponded  with  the  sys- 
tem established  by  the  statutes  of  mortmain,  since,  according  to 
it,  a  corporation  could  not  purchase  or  receive  donations  of  lands 
without  license.  ColUgiitm  ti  nuUo  speeiaH  prwiltgio  tubnixum 
tit  hareditatem  capere  non  pone,  dufriutn  turn  nt.'  Though  it 
be  true,  therefore,  that  the  English  statutes  of  mortmain  owed 
tfaeir  origin  to  the  principles  of  tbe  feudal  system,  it  is  evident 
that  tfaeir  policy  was  known  and  acted  upon,  long  anterior  to  llie 
existence  of  that  systein  as  recogoised  by  tbe  common  law. 

As  a  corporation  may  be  deprived  or  restrained  of  its  com- 
mon law  right  of  purchasing  or  receiving  lands  or  other  property, 
by  general  statutes  applicable  to  all  corporations,  so  the  same 
right  may  be  taken  away  or  limited  by  its  charter  or  act  of  incor- 
poration ;  —  a  law  peculiar  to  itself.'  To  prevent  monopolies,  and 

1  3  Binney,  R.  App.  p^  63a 

>  Methodist  Church  t.  Remington,  1  Watts,  (Penn.)  R.  St& 

s 3  Kent,  Comin. 399 ;  M'CBrtee  a.  Orph.  As.  Soc.  9  Coweo,  (N.  Y)  R. 
453;  Latfatope.  Com.  Bank  of  Scioto,  8  Dana,  (Ken.)  R.  119. 

*  Ibid ;  Firat  Pariah  in  Sntton  e.  Cole,  3  Pick.  (Mass.)  R.  339,  340 ;  Per 
Parker,  Ob.  J. 

s  Brovne'i  Civil  Law,  103 ;  Lib.  8,  Coda  do  haered.  tiuilituen. ;  Satem 
Hill  Dam  Corporation  v.  Ropes,  6  Pick.  (Maas.)  R.  'J3. 

■3KeDl,Comni.;S8;  1  Kyd  on  Corp.  104. 
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to  cooGne  the  action  of'  iacorporated  companies  strictly  withii 
their  proper  sphere,  the  acts  incorporating  them  almost  invariaUy 
limit  not  only  the  amount  of  property  they  shall  bold  —  or  tb«r  cap- 
ital stock — but  frequently  prescribe  in  what  it  shall  consist,  th* 
purposes  for  which  it  shall  alone  be  purchased  and  held,  and  the 
node  in  which  it  shall  be  applied  to  effect  those^  purposes.  There 
can  be  no  doubt,  that  if  a  corporation  be  fbrlMdden  by  its  charter 
to  pwehase  or  Uika  lands,  a  deed  made  to  it  would  be  void,  as  its 
capacity  must  be  detennined  from  the  instrument  which  giTes  it 
existence.'  There  is,  howcTcr,  a  broad  distioction  between  a 
prohibition  to  purcfuue  or  tofce,.  and  a  prohibition  to  hoU  ;  asd 
where  the  act  incorporating  a  bank  made  it  capable  *^to  have, 
hold,  purchase,  receive,  possess,  enjoy,  and  retain  lands,  rents, 
tenements,  goods,  chattels,  and  effects  of  whatever  kind,  nature, 
or  quality,  to  the  amount  of  two  millions  of  dollars,  and  no  more  ; 
Provided  nevertheless,  that  such  lands  and  leDements,  which  the 
said  corporation  are  hereby  enabled  to  pvfehtut  and  hoii,  shall 
only  extend  to  such  lot  and  lota  of  ground,  and  convenient  build- 
ings and  improvements  ihereou  erected,  or  to  be  erected,  which 
they  may  find  necessary  and  proper  for  carrying  oo  the  business 
of  the  said  bank,  and  shall  actually  occupy  for  that  purpose ; " 
it  was  decided  by  the  Supreme  Court  of  Pennsylvania,  that  the 
bank  might  pwckaie,  absolutely,  lands  in  a  dislaol  country  which 
they  did  not  occupy,  though  they,  or  the  third  pecson  to  whom 
they  miglrt  convey,  would  hold  them  by  a  title  defeasible  by  the 
Commonwealth,  and  the  Commonwealth  alooe,  as  is  the  case 
with  the  title  of  aliens.' 

To  a  bill  by  certain  banks  for  the  specific  performance  of  a 
contract  for  the  purchase  of  lands  made  by  an  Individual  with 
them,  the  defence  set  up  was,  that  the  charters  of  the  banks,  after 
authorizing  them  to  purchase,  hold,  aud  enjoy  lands  and  tenements, 
goods  and  chattels,  to  a  specified  value,  and  sell  and  dispose  of 
them,  provided,  that  the  lands  it  should  be  lawful  for  them  to  hittd 
should  be  only  such  as  were  for  their  immediate  accommodation, 

>  Leizura  s.  Hille^as,  7  Serg.  &  R.  (Pena)  R.  319,  Per  Tilghman,  C  J. 

>  Ibid ;  BaJrd  tr.  The  Bank  of  Wuhlngton,  1 1  Serg.  &.  B.  (Peun.)  R.  4I& 
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&.C.,  or  acquired  in  satisfaction  of  debts,  &c.  ■ — that  ihe  landa  id 
question  did  not  fall  within  either  of  these  descriptions,  and  that 
therefore  the  banks  could  not  acquire  or  convejr  any  title  to  a 
purchaser  of  them.  The  Court  of  Appeals  of  Virgioia  decided, 
that  though  if,  in  purchasing  the  land  in  question,  the  banks 
violated  their  charters,  they  might  for  that  cause  be  dissolved  by 
a  proceeding  at  the  suit  of  the  Commooweahh,  yet  that  any  con- 
veyance made  before  dissolution  would  pass  an  indefea^ble  tide 
to  the  purchaser ;  —  that  the  charters  did  not  jMt>hibit  the  pwchoM 
of  real  property  by  the  banks,  but  only  hmtted  the  extent  to  wbich 
they  should  be  allowed  to  hold  such  property  ;  —  and  that  the 
question,  whether  they  had  exceeded  their  limits  or  twt,  was  not 
fit  to  be  tried  in  the  suit  before  them,  or  at  the  instance  of  tba 
party  before  tbem.' 

Where,  by  its  act  of  incorporation,  a  hank  was  empowered  to 
bold  **  such  lands  as  were  bona  fide  iqortagaged,  or  conveyed  to 
it,  in  satisfaction  of  debts  pretiimily  contracttd  in  tht  towu  of 
iti  dealingw,"  the  Supreme  Court  of  Pennsylvania  adjudged,  that 
it  had  a  general  power  to  commute  debts  rtalh/  due  for  real 
estate  ;  and  that  this  power  did  not  depend  upon,  whether,  in  the 
opinion  of  the  jury,  the  debt  was  in  danger,  and  pnidMW» 
required  that  the  real  esute  should  be  taken  b  satisfaction  of  it.' 
It  was  considered  by  the  Court  in  this  case,  that  a  conveyance  in 
trust  to  permit  a  corporation,  which  could  not  accept  of  the  legal 
title,  to  receive  the  rents  and  profits,  or  a  conveyance  that  in  any 
shape  would  entitle  the  corporation  to  be  put  in  possession,  would 
be  as  much  a  violation  of  the  law,  as  a  direct  conveyance  of  the 
1^1  title  ;  but  that  a  conveyance  made  with  a  view  not  to  perma- 
nent ownersbip  by  the  corporation,  but  of  raising  money  by  the 
sale  of  the  property,  would  be  neither  within  the  letter  nor  the 
spirit  of  tbe  prohibition  implied  above.'  An  academy  incorpo- 
rated  "  to   promote  morality,  piety,  and  religion,  and   for  the 


1  The  fianltB  «■  Poitiaoz,  3  Rand,  (Virg.)  R.  136.  See  Silver  Uke  Bank  «. 
North,  4  Johu^  (N.  y.)  Ch.  R.37a* 
'  Baird  «.  The  Bank  of  Waihingtoo,  11  Se^.  &  Rawle,  (PenoO  411. 
» Ibid. 
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instruction  of  youth  in  the  learned  languages,  and  in  such  arts  and 
sciences  as  are  usually  tat^ht  in  other  academies,"  and  autborized 
to  bold  and  apply  property  witbio  a  certain  limit  to  these  purposes, 
was  considered  autborized  to  raise  and  hold  a  fund  for  the  educa- 
tion of  pious  indigent  young  men,  with  a  sole  view  to  the  Chris- 
tian ministry.' 

As  corporations  unless  restrained  by  their  charters  have  an 
indefinite  right  of  purchase,  where  the  restraint  is  imposed  by  a 
provito,  as,  *'  provided  the  lands  be  necessary  for  manufacturing 
purposes,"  it  is  incumbent  on  the  party  objecting  to  tbe  purchase, 
to  bring  the  case,  by  proof,  within  tbe  proviso.' 

A  corporation  may  take  a  mortgage  upon  land  by  way  of  secu- 
rity for  loans,  made  in' the  regular  course  of  its  lawful  business,  or 
in  satisfaction  of  debts,  previously  contracted  in  its  dealings.  Sucb 
acts  are  generally  provided  for, in  charters  incorporating  a  certain 
class  of  corporations,  such  as  banks,  insurance  companies,  and 
the  Uke ;  and  without  such  special  authority,  it  would  seem  to 
be  implied  in  the  reason  and  spirit  of  the  grant,  if  the  debt  was 
bona  fide  created  in  the  regular  course  of  business.'  The 
capital  stock  of  an  insurance  company  may  be  invested  in  bonds 
and  mortgages,  executed  directly  to  tbe  corporation,  or  obtained 
by  assignment,  where  the  charter  does  not  expressly  prescribe  ibe 
mode  of  investment,  even  though  it  impliedly  gives  the  power  to 
invest  in  stocks.*  Nor  are  securities  taken  by  such  a  company 
affected  by  the  fact,  ihat  tbey  are  taken  at  a  different  place  from 
that  at  which,  by  necessary  intendment,  its  proper  business  should 
be  transacted  ;  provided  there  be  no  proof  that  tbe  business,  in 
which  the  securities  were  taken,  was  unauthorized,  though  it  be 
shown  that  the  company  has  an  office  for  the  transaction  of  busi- 

I  Amherst  Academ;  «.  Cowles,  6  Pick.  (Msm.)  R.  437. 

«  Ek  parte  Peru  Iron  Co.  7  Cowen,  (N.  Y.)  R.  540. 

3  Silver  Lake  Bank  b.  Nortli,  4  Johna.  (N.  Y.)  Ch.  R.  370 ;  Baird  v.  Bank  of 
WaahiDgton,  II  Serg-  St,  R.  (Penn.)  411;  The  People  v-  Utica  Ina.  Co.  15 
Johiw.  (N.  Y.)  R,  358 ;  Utica  Ins.  Co.  b.  Scott,  8  Cowen,  (N.  Y.)  R.  709  j 
Leazure  «.  Hillegaa,  7  S.  &  R.  (Penn.)  R.  ni9 ;  The  Bank  e.  Poitiaox,  3  Rand, 
(Virg.)  R.  136  i  Mann  v.  Eckford'a  Ex'ora,  15  Wend-  (N.  Y.)  R.  503 ;  a  Kent, 
Comm.  283,  3d  edit. 

*  Mann  t>.  Eckford'a  Ex'ort.  15  Wend.  (N.  Y.)  R.  503. 
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ness  at  the  place  where  the  securities  were  taken.'  And  vrbae 
hy  ils  charter  a  bank  was  authorized  to  take  mortgages  in  security 
for  debts  previously  contracted  ;  *'  it  was  adjudged  by  Chancellor 
Kent,  that  if  the  loan  and  mortgage  were  concurrent  acts,  and 
intended  so  to  be,  it  was  not  a  case  within  the  reason  and  spirit 
of  the  restraining  clause  of  the  statute,  which  only  meant  to  pro- 
hibit tile  banking  company  from  vesting  their  capital  in  real  prop- 
erty, and  engaging  in  land  speculations.  "  A.  mortgage  taken  to 
secure  a  loan,  advanced  bona  fidt  as  a  loan,  in  the  course,  and 
according  to  the  .usage  of  banking  operations,  was  not,  surely, 
says  he,  within  the  prohibition.""  This  decision  in  New  York 
was  upon  the  construction  of  a  clause  in  the  charter  of  a  Penn- 
sylvanian  Bank  ;  and  in  the  subsequent  case  of  Baird  r.  the  Bank 
of  Washington,'  the  Supreme  Court  of  FennsylvBnla  viewed, 
with  the  same  liberality  of  construction,  a  similar  clause  in  the 
charter  of  another  bank  in  that  State.  The  clause  seems  to  have 
been  introduced  to  prevent  the  bank  from  indirectly  getting  real 
estate  into  its  hands,  ostensibly  in  payment  of  a  debt,  but  in  tru& 
and  fact,  by  a  transaction  which,  in  its  origin,  was  a  purchase. 
"  The  intention  was,"  says  Gibson  J.,  "  to  restrict  the  right  to 
cases  where  the  loan  should  he  real  and  not  merely  colorable ; 
but  I  cannot  think  it  was  intended  to  narrow  it  fiirther,  or  it 
would  have  been  so  expressed."  •  An  act  incorporating  an  insur- 
ance and  loan  company  provided,  '*  that  in  all  cases  where  the 
said  corporation  have  become  the  purchasers  of  any  real,  estate, 
on  which  they  have  made  loans,  the  mortgagors  sbaD  have  the 
right  of  redemption  of  any  such  property  in  payment  of  the  prin- 
cipal, interest,  and  costs,  so  long  as  it  remains  in  the  hands  of  the 
corporation  unsold  ;  "  and  by  virtue  of  it,  a  mortgagor's  right  of 
redemption  was  adjudged  to  continue,  notwithstanding  a  contract 
for  the  sale  of  the  mortgaged  premises  had  been  entered  into  and 
duly  executed  by  the  company,  one  third  of  the  purchase  money 
paid,  and  possession  taken  by  making  surveys,  &c. ;  the  right  of 

'Ibid. 

s  Silver  Lake  Bsnk  v-  North,  4  Johns.  (N.  Y.)  Ch.  R.  370. 

3  11  Serg.  St.  Rawle,  (Pemi.)  R.  411. 

*  Ibid.  417. 
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rmlemptioD,  uoder  such  a  clause,  being  extingiu^ed  only  hy 
the  executitm  aad  delivery  of  a  deed  of  conveyance  to  the 
purchaser,  ^o  must  be  deemed  to  have  contntcted  with 
the  notice  of  the  righu  of  mortgagor.'  la  such  a  case  a  pui^ 
chase  by  an  agent  of  the  company  does  not  bar  the  nght  of 
redemption,  it  being  a  purchase  by  the  company  within  the  mean- 
ing of  ibe  act.*  A  corporation,  authorised  to  invest  its  capital  on^ 
on  bond  and  mortgage,  cannot  recover  money  lent  by  the  corpora 
ation,  except  a  bond  and  mortgage  be  taken  as  security  for  its 
repayment ;  every  other  security,  as  well  as  the  contract  itself, 
being  void.* 

We  have  seen  that  an  insurance  company,  impliedly  authorized 
to  invest  in  ttockt,  may  nevertheless  without  express  authority 
invest  its  capital  stock  in  bonds  and  mortgages.*  Where  such  a 
company  was  by  charter  restricted  from  dealing  **  in  the  purck«u 
or  tnk  of  any  itock  or  funded,  dtbt  whatever,  created  or  to  be 
treated,  by  or  under  any  act  of  the  United  States,  or  of  any  par- 
ticular  State,"  ibe  restriction  was  construed  not  to  apply  to  in- 
vestments in  the  sLock  of  the  Bank  of  the  United  States,  or  in  the 
stock  of  the  bankt,  or  money  corporaliaas  of  any  particular  State.* 

An  insurance  company,  restricted  by  charter  from  discounting 
notes,  though  authorized  to  take  and  bold  securities  bona  fdt 
pledged  to  them  (o  secure  debts  due  to  them  cannot  lend  money 
on  the  hypothecation  of  stock,  and  the  taking  of  a  note  as  col- 
lateral security  for  the  payment  of  tbe  loan.*  A  banking  associa- 
tion adopted  certain  articles  as  the  basis  of  their  union,  by  which 
^t  was  agreed,  that  the  subscribers  to  the  bank  should  be  permitted 
to  pay  one  tenth  of  their  subscripiions  in  the  stocks  of  cenaiu 
incorporated    companies,   and   the  remainder   in  money.     The 


1  EdirirdB  «.  Faimen  Fire  Ins.  Ca,  31  Wend.  (N.  T.)  R.  467. 

•  Ibid. 

3  Life  and  Fire  Ina.  Co.,  v.  Hechanici  Fire Im.  Co.,  7  Wend. (N.  Y.) R.31. 
See  tlBO  North  River  Ins.  Co.  v.  La<rraiKe,  3  Weod.  (N.  ¥.)  R.  482;  M.  Y. 
Fu«  Ins.  Co.  0.  Ely,  3  Cowan,  (N.  Y.)  R.  67a 

*  Maan  v.  Eckford'a  Ex'ora,  IS  Weod.  (N.  Y.)  R.  502. 

■  Verplanck  tr.  The  Msrcanlile  Ids.  Co.,  I  Edv.  [N.  Y.)  Ch.  R.  84. 

■  North  River  Ini.  Co,  v.  Lewtence,  3  Wend.  (N.  Y.)  R.  483. 
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articles  of  associaiion  authorized  the  inmiediete  commencenisDt  of 
business,  and  provided  for  and  coatemplated  an  appUcation  to 
Congress  for  a  charter,  which  was,  some  time  after  they  bad  carried 
on  business  as  an  association,  obtained,  and  provided  that  the 
whole  capital  ttoek  of  the  bank  should  be  paid  tn  money.  Upon 
t  bill  by  one  of  the  subscribers  to  have  an  account  of  tbe  profits 
of  the  stock  by,faim  subscribed  and  payment  for  tbe  same,  it  was 
decided,  that  the  slock  subscribed  and  paid  in  bad  become  con- 
solidated with  tbe  other  part  of  tbe  capital  of  tbe  association, 
baring  been  received  as  so  much  money,  that  neither  the  sub 
scribers  nor  their  assignees  were  entitled  to  have  a  specific  return 
or  an  account  of  the  same,  and  that  the  charter  of  incorporation 
produced  no  change  in  this,  respect.'  A  corporation  owning  its 
own  stock  cannot  authorize  its  directors,  or  even  the  trustees  of 
of  tbe  stock  held  by  them  for  its  own  use,  to  vote  upon  it ;  it  not 
beii^  permitted  to  a  cmnpany  to  ptt>cure  stock,  which  its  officers 
may  wield  to  tbe  purposes  of  an  election.* 

§  3.  A  corporation  can  have  m  legal  existence  out  of  tbe 
sovereignty  fay  which  it  is  created,  as  it  esists  only  in  contempla- 
tion of  law  and  by  force  of  law  ;  and  when  that  law  ceaies  to 
operate  and  is  no  longer  obligatory,  tbe  corporatjon  can  have  no 
existence.  It  must  dwell  in  tbe  place  of  its  creation,  and  cannot 
migrate  to  another  sovereignty.  But  although  it  may  live  and 
have  its  being  in  that  state  only,  yet  it  does  not  follow  that  its 
existence  there  will  not  be  recognised  in  other  places ;  and  its 
residence  in  one  state  creates  no  insuperable  objection  to  its 
power  of  contracting  in  another.  The  corporation  must  show, 
that  tbe  law  of  its  creation  gave  it  authority  to  make  such  coo- 
tracts  as  those  it  seeks  to  enforce.  Yet,  as  in  case  of  a  natural 
person  it  is  not  necessary  that  it  should  actually  exist  in  the  sove- 
reignly in  which  the  contract  is  made.  It  is  sufficient  that  its  ex- 
istence, as   an  artificial  person,  in  tbe  state  of  its  creation  is 


>  Holbraok  v.  Union  Bank  of  Alexandria,  7  Wheat  R.  553. 
*  Ex  parte  Uolmeg.  5  Cowen,  (N.  Y.)  R.  436 ;  Ex  parts  Desdoity,  1  Wood. 
(N.Y.)IU9& 
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acknowledged  and  recognised  by  the  state  or  Dation  where  the 
dealing  takes  place,  and  that  !t  is  permitted  by  the  laws  of  that 
place  to  exercise  the  powers  with  which  it  ia  eodowed.'  Every 
power,  which. a  corporation  exercises  in  BDOtfaer  state,  depends 
for  its  validity  upon  the  laws  of  the  sovereign^  in  which  it  is 
exercised  ;  and  a  corporation  can  make  iki  valid  contract,  without 
the  sanclioD,  express  or  implied,  of  such  sovereignty  ;  unless  a 
case  should  be  presented,  in  which  a  right  claimed  by  the  corpora- 
tion should  appear  to  be  secured  by  the  Constitution  of  the  United 
States.*  Accordingly,  where  a  coal  company  incorporated  by  the 
State  of  New  York,  for  the  purpose  of  supplying  the  City  of  New 
YoHc  and  its  vicinily  with  coal,  purchased  coal  lands  in  Pennsyl- 
vania, the  recitals  in  the  act  of  incorporatioa,  which  gave  the 
power  to  purchase  and  bold  lands,  showing  that  this  power  was 
granted  with  special  reference  to  the  purchase  of  lands  in  the  State 
of  Pennsylvania,  it  was  held  by  the  Supreme  Court  of  the  United 
States,  that  the  right  to  hold  the  latnls  so  purchased  depended 
upon  the  assent,  express  or  implied,  of  the  Slate  of  Pennsylvania  ; 
and  the  Supreme  Court  of  Feimsylvania  having  decided,  that  a 
corporation  of  that  Stale,  or  of  any  other  Slate  has  without  special 
license  a  right  to  purchase,  hold,  and  convey  land,  until  some  act 
is  done  by  the  government  according  to  its  own  laws,  to  vest  the 
estate  in  itself,  it  was  decided  that  the  lands  purchased  should 
remain  in  the  corporation  purchasing  tbem,  until  divested  hy  a 
proceeding  instituted  by  the  Commonwealth  of  Pennsylvania  for 
that  purpose,  as  forfeited  to  ils  own  use."  Indeed  in  those  States 
where  (here  are  no  general  statutes  or  settled  policy,  restricting 
them  in  this  respect,  corporations  of  other  states  may  purchase 
and  bold  lands  ad  Hbitum,  provided  their  charters  give  them  the 
competent  power.*     The  burthen  is,  however,  upon  the  corpora- 


1  The  Commercial  and  Railroad  Bank  of  Tickibnrgh  v.  Slocomb  et  al, 
14  PetetB,  R.  60 ;  8.  P.  Irvine,  for  the  use  of  the  LumbenMn's  Bank  of 
Warren  v.  Lowrf,  14  Pelen,  R.  393.    And  see  Bank  of  Aagnata  v.  Earle, 
-  13  Petera,  R.  5S4. 
>  Ibid. 

3  Ibid. 

4  Silver  Lake  Bank  «.  Nortb,  4  Joboa.  Ol  (N,T.]  R.  370;  LDrabard  n  Aldiicb, 
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tion,  or  those  claiming  uader  Jt,  to  show,  that  by  its  charter  it  la  a 
body  politic  authorized  to  take  or  convey  lands.'  It  is  obvious 
that  the  real  estate  of  a  corporation  can  ba  dealt  with,  only  by  the 
judicial  authority  of  the  State  in  which  it  lies  ;  this  holds,  even 
though  the  corporation  is  created  by  the  concurrent  acts  of  several 
governments.'  Nor  is  the  applicability  of  this  general  principle 
afiected  by  the  fact,  that  the  charter  directs  that  the  real  property 
of  the  corporation  shall  be  considered  as  personal  estate  ;  such  a 
clause  is  merely  a  declaration,  that  by  the  municipal  regulatioos  of 
the  Sute  where  it  liee,  such  property  shall  be  treated  as  personal 
and  not  as  real  estate  ;  but  by  no  means  varies  the  inierualional 
rule,  that  real  estate,  as  part  of  the  bafaitatiou  of  the  nation,  is  to 
he  governed  by  local  law.'  Where  two  corporations  are  created 
by  adjacent  states  with  the  same  name,  for  the  purpose  of  construct 
log  a  canal  extending  through  a  portion  of  both  States,  the  interests 
of  which  are  united  by  subsequent  acts  of  the  Slates,  as  the  legis- 
lature of  oeitber  State  can  authorize  an  act  —  such  aa  the  raising  of 
a  dam,  in  the  other,  each  act  of  incorporation  mun  be  construed  as 
limited  in  its  operation  to  the  territorial  limits  of  the  State  granting 
it.* 

The  capacity  of  corporations  created  by  the  British  crown  in 
this  country  or  Great  Britain,  to  hold  their  lands  or  other  prop- 
erty in  this  country,  was  not  affected  by  the  revolution  ;  the 
dismemberment  of  empire  not  involving  with  it  the  destruction 
of  civil  ri^ts.*  The  property  of  such  corporatipns  in  this  coun- 
tiy  is  also  protected  from  forfeiture  for  the  cause  of  alienage,  by 
the  sixth  article  of  the  treaty  of  peace  of  1783,  in  the  same  man- 
ner as  the  property  of  natural  persons  ;  and  the  title  thus  protected 

B  New  Hamp.  R.  34 ;  Lathrop  v.  Commercial  Bank  of  Scioto,  8  Dana,  (Ken.) 
R.  119;  Bank  oT  Waabtenaw  tt.  Montgomery,  2  Sommon,  (111.)  R.  428; 

3  Kent,  Comm.  S84,  SSS. 

1  Lumbard  v.  Aldrich,  8  New  Hamp.  R.  34. 

■  Binne; '■  cue,  3  Bland,  (Hd.)  Ch.  R.  143. 

3  Binnej'e  case,  2  Bland,  (Md)  Ch.  R.  143. 

<  FarDDm  e.  Blackstone  Canal  Corp.,  1  Somner,  C  C.  R.  4a 

S  Terrett  e.  Taylor,  9  Cranch,  R.  43 ;  Dartmootb  College  v.  Woodward, 

4  WbeaL  R.  518 ;  Society,  Slc.  «.  New  Haven,  8  WbeaL  R.  464.    See 
Dawson's  Letaee  v,  Godfrey,  4  Cianch,  R.  333. 
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13  confinned  by  the  Dtnth  article  of  Uie  treaty  of  1794.*  It  should 
be  further  obseired  that  these  treaties,  so  far  as  tbej  stipulate  for 
such  permanent  rights  of  property  and  general  arroogemeats, 
profess  to  aim  at  perpetuity,  and  to  deal  with  the  case  of  war  as 
well  as  of  peace,  do  not  cease  on  the  occurrence  of  war  between 
Great  Britain  and  this  country,  hut  are,  at  most,  only  suspended 
while  it  lasts  ;  and  unless  they  are  waived  by  the  parties,  or  new 
and  repi^naot  stipulations  are  made,  ihey  revive  in  their  opera- 
tion at  the  return  of  peace.* 

§  3.  It  is  laid  down  by  several  eminent  writes,  that  a  corpora- 
tion cannot  be  seized  of  lands  to  the  use  of  another,  and  that  it  is 
incapable  of  any  use  or  trust.'  It  is  certain,  however,  that  many 
corporations  are  made  trustees  for  charitable  pwposes,  and  are 
competled  to  perform  their  trusts  ;  which  may,  says  Mr.  Kyd,  be 
reconciled  to  the  rule,  in  this  way  ;  the  trust  is  not  vested  in  the 
oorporstion ;  but  the  oaturai  persons  of  whom  it  is  composed 
are  created  trustees,  and  their  description,  as  coostitu«it  parts  of 
a  corporation,  operates  only  as  a  more  certain  designation  of  their 
persons  ;  this  esplanation  appears  more  reasonable  from  what  is 
said  of  a  sole  corporation  on  the  same  subject ;  '*  that  a  man  who 
is  a  corporation  sole  cannot  he  seized  to  use  in  his  corporate 
capacity,  nor  by  his  corporate  name  alone,  without  his  no/ural 
name,  and  then  the  addition  of  his  corporate  name  must  be  con- 
sidered only  as  a  fuller  description  of  bis  person."*  However 
plausible  this  may  have  appeared,  it  is  very  clear  that  corpora- 
tiont,  and  not  the  members  of  whom  they  are  composed,  are  made 
trustees  for  charitable  purposes,  and  are  compelled  to  execute 
their  trusts.*    One  reason  given  for  the  incapacity  of  corporations 

1  Societf,  &c.  V.  Now  Haven,  6  Wheat.  R.  464  See  Orr  «.  Hodgson,  4 
WhmL  R.  453. 

«Ibid. 

1  Bro.  Abr.  Uaea,  pi.  10 ;  Bacon  on  Uaas,  57 ;  Gilbert  on  Usm,  by  Bagion, 
?n;  l£jd  on  Corp.  73;  Plowd.  102;  1  Cm.  Dig.  Tit  II,  Use,  Ch.  2,  f 
15. 

*  1  KjA  on  Corpor.  72,  73 ;  S  Leon,  123. 

>  Qnva  V.  Rotbarfortfa,  I  Vas.  466,  470, 475;  AtlMn^  Ora.  «.  Laodar- 
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to  be  tniatees  is,  that  tbe^  cannot  be  compeUable  by  subpfBOi  to 
execute  the  possession  to  the  use,  because  if  they  disobeyed  ibey 
could  not  be  enforced  by  imprisonment.*  This  .raaeoniag  pro- 
ceeds upon  the  very  eiroDeous  supposition,  that  Iba.^pJy  mode 
by  which  a  Court  of  Cbaocery  can  enforce  the  exec utian.'of.  its 
process  is  by  imprisonnieDt,  whereas  by  far  the  most  efiaciual 
means  of  compubion  employed  by  equity  may  be  used  against 
corporations,  as,  distringas,*  sequestration,*  injunction,*  or  in  case 
of  misapplication  of  the  trust  fund,  by  directing  it  to  be  conveyed 
to  suitable  trustees.'  It  has  been  said  .also,  that  (be  persons  who 
compose  a  corporation  might  in  their  natural  capacities  hare 
beeo  seised  to  the  use  of  sootber  ;  aud  that  it  would  be  nugatory 
to  allow  ibem  to  do  ihatja  then-  eorporale  capacity,  which  they 
had  power  to  do  in  their  natural,  as  the  sole  purpose  of  incor- 
porating them  was  to  coofer  powers  upon  them,  which  they  could 
not  otherwise  have.*  Without  adverting  to  the  many  rights  which 
corporations  enjoy  in  common  with  individuals,  exclusive  of  their 
priviltget,  these  bodies,  on  account  of  their  peculiar  structure  and 
perpetual  succession,  seem,  in  the  language  of  Kent,  "  to  be 
proper  and  safe  depositaries  of  trusts."^  Accordingly,  " among 
the  almost  infinite  variety  of  purposes  for  which  corporations  are 
created  at  the  present  day,  we  fiqfl  them,"  says  be,  "  authorized 
to  receive  and  take  by  deed  or  devise,  in  tbeir  corporate  capacity, 
any  property  real  and  personal  in  trust,  and  to  assume  and  exe- 
cute any  trust  so  created." '     They  "  are  also  created  with  trust 

Held,  9  Hod.  aS7 ;  Attorney  General  v.  Utioa  Ini.  Co^  3  Johua.  (N.  Y.)  Ch. 
B.  384, 389 ;  2  Kent,  Conm.  936;  Attorn^  Genend  v. SkimierB  Co.  5 Mftdd. 

R.173;  aaiJac. eaa. 

1  Gilb.  Usee  and  Tnwts,  5,  170;  Jenk  195;  PI.  Comm.  102,  538;  1  Kyd 
on  Corp-  72. 

>  NewL  Hm.  149, 150 ;  3  Maddocks,  Chan.  309,  aia 

s  Ibid ;  Mayor  of  Coventry  «.  Attorney  General,  3  Bro.  P.  C  935. 
4  Ibid. 

>  Mayor  of  Coventry  v.  Attorney  General,  3  Bra.  P.  C  S35;  SMadd. 
Chan.  77. 

*  1  Eyd  on  Corp  73 ;  Gilb.  Uses  and  Truats,  5, 170; 
'  2  Kent,  Comm.  99a 

•  Ibid.    See  Fannei*a  Fin  Ins.  and  Loan  Company,' Lawi  t^  N.  York, 
17tb  April,  1833,  ch.  340. 
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powers  of  another  l^od'^  na  for  the  purposa  of  loaning  mone^r  on  a 
deposit  of  goocfj.and  dhalteU  by  way  of  pledge  or  security.' 
Indeed, . it }^a-5ufficient  reply  to  the  reason  just  stated,  that 
'  although' injKvMuals  might  get  along  with  the  business  as  trustees, 
and,  possibly  execute  the  intent  of  the  trust  j  yet  by  baring  cor- 
jto'rtte  powers  given  them,  that  intent  may  be  more  effectually 
ctened  into  esecution.*  The  last  reason  given  for  the  incapacity 
of  a  corporation  to  stand  seized  of  lands  to  the  use  of  another  is, 
that  such  seizin  is  foreign  to  the  purpose  of  its  creation.*  It  is 
evident,  however,  that  this  is  a  mere  begging  of  the  question ; 
since  die  execution  of  the  trust  may  not  only  be  in  consistency 
with,  but  even  in  furtherance  of  the  design  for  which  the  corpora-^ 
tion  was  instituted.*  Indeed,  at  the  time  of  passing  the  statute  of 
Uses,  it  was  unsettled,  whether  a  corporation  could  take  to  any 
other  use  than  its  own.s  Brook,  in  the  14lh  H.  8.  inclined  to 
the  opinion  that  such  a  body  might  be  enfeoffed  to  an  express 
use,*  though  he  subsequently  states  it  as  being  the  better  opinion 
that  it  could  not.'  In  the  case  of  Sir  Thomas  Holland,*  a  dis- 
tinction is  taken  between  the  capacity  of  a  corporation  to  he 
enfeoffed  originally  to  another's  use,  and  its  capacity  to  stand 
seized  to  an  use,  by  limiting  it  out  of,  or  charging  it  upon  its  own 
posessions.  Upon  this  case,  «Lord  Chief  Baron  Comj'n.cim- 
cludes  that  a  corporation  may  make  a  deed  of  bargain  and  sale, 
since  they  may  give  an  use,  though  they  cannot  stand  seized  to 
an  use ; '  and  (his  conclusion,  Rowe  says,  is  now  generally  re- 
ceived. 

1  The  New  Yoik  Lombard  Association,  Lswi  of  N.  York,  eifa  April,  1834, 
ctL^lO. 

3  Trustees  of  Phillip*'  Academy  «.  King,  Ez'or.,  13  Uua.  R.  555,  per 
Thilcher  J. 

3  1  Kyd  on  Corp.  73. 

*  TruBteea  of  Fhillipa'  Academy,  «.  King,  Ex'ot^  13  Mass,  it,  555,  per 
Thatcher  J. 

>  Bacon  on  Usm,  Rowe'a  113th  n. 

*  Bra  Abr.  TiL  Feoff,  al.  Uses.  pi.  10. 
'Ibid. pi. 40;  Dy.ab. 

*  3  Leon.  175. 

■  Com.  Dig.  tiL  Bargain  and  Sale,  B.  8.  Bee  also  3  Preaton  on  Convey. 
34T,  354,  357, 26a 
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Mr.  Cruise,  in  his  valuable  Digest,  objects  to  ihe  case  of  Sir 
Thomas  HoUaad,  as  of  doubtful  authority,  inasmuch  as  the  only 
priocipte  upon  which  it  can  be  supported,  nsmely,  that  lands  may 
be  charged  with  an  use,  was  utteriy  rejected  in  Chudleigh's 
case,'  ahd  slates  that  it  is  now  generally  admitted  that  a  corpora- 
tion cannot  stand  seized  to  an  use  ;'  and  in  the  case,  Trustees  of 
Phillips'  Academyo.  KingEx'or.,'  Mr.  Justice  Thatcher  informs 
us,  "that  if  it  (the  case  of  Sir  Thomas  Holland)  amounts  to 
anything,  it  is,  that  a  corporation  may  be  seized  to  the  use  of 
aaotfaer."  According  to  later  authorities,  it  is  said,*  that  a  corpor- 
ate body  may  be  a  trustee,  not  merely  for  charitable  purposes 
within  the  43  Eliz.  ch,  4,  sec.  1 ,'  but  in  all  cases  in  which  an 
indiridual  may  act  in  that  capacity.*  In  this  country  the  rule  is, 
that  corporations  may  be  seized  of  lands,  and  hold  other  property 
ID  trust,  for  purposes  not  foreign  to  their  institution  ;  ^  and  this 
appears  to  us  more  expedient  than  the  ancient  strictness  of  the 
law  in  this  particular,  and  more  conformable  to  principle,  than  the 
unlimited  doctrine  asserted  by  Jeremy. 

In  the  case,  Trustees  of  Phillips'  Academy  v.  King,  Ex 'or.,* 
which  was  an  action  of  debt  brought  for  the  recovery  of  a 
large  legacy,  given  to  an  incorporated  academy  in  trust  for 
the  benefit  of  a  theological  institution  connected  with  it,  but 
with  a  separate  hoard  of  visitors,  the  above  doctrine  was 
maintained  by  the  Supreme  Court  of  Massachusetts.  Mr. 
Justice  Thatcher,  in  delivering  the  opinion  of  the  court,  very 


1 1  Co.  R.  127,  a. 

9  4  Cru.  Diff.  tit  32.  ch.  9,  §  16. 

3  13  Mass.  R.  556. 

1  leremy'a  Equity  Jurisdiction,  Book  1,  p.  19; 

siVm.536;  3  Vera.  413,  454;  Hob.  136;  Attr.Oen.  e.Hayor  of  SUm- 
fbrd,  3  SnnsL  594. 

■  1  Ve»  468 ;  Miyor  of  Coventry  v.  Ally.  Gen.  3  Bra.  P.  C  335  j  2  Vea. 
p.  46. 

1  2  Kent,  Comm.  33&  See  First  Pu-ish  in  SaHon  e.  Cole,  3  Pick.  (UaM.) 
R.  337,  336, 339, 340 ;  M'Girr  «.  Aaron,  1  Pena.R.49;  and  see  Gieenen 
Dennis,  6  Conn.  R.  304. 

•  13  H«M.  R.  546. 
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nalunlly  expresses  bis  surprise,  that  the  question,  whether  cor- 
porations are  capable  of  laluDg  and  holding  property  as  trustees, 
should  be  one  oS  general  inquiry, —  sioce  these  bodies  are  the 
mere  creatures  of  the  legislature,  nbich  can  invest  tbem  with 
powers  more  or  less  enlarged,  according  to  its  own  good  pleasure. 
"I  can  only  account  for  the  general  inquiry, "  says  be,  "bjr 
supposing  thai  the  oldest  corporations  were  of  prescriptive  ori^n, 
and  that  immemorial  usage  did  not  permit  them  lo  take  property 
in  trust  for  third  persons  ;  and  that,  instead  of  reasoning  from  the 
abstract  nature  of  corporations,  or  the  power  of  tbe  crown  or 
parliament  lo  create  new  ones,  lawyers  drew  too  strict  a  conclu- 
«on,  in  the  nature  of  a  maxim,  from  those  in  existence,  and 
applied  it  as  a  principle  of  construction  to  alt  of  a  more  modem 
date,  as  they  were  beginning  to  exercise  powers  in  trust." '  In 
tbe  matter  of  Howe,'  where  it  appeared  that  one  had  given  a 
legacy  to  a  churcb-corporation,  in  trust,  to  pay  the  Income  to  his 
bouse-keeper  for  life,  and,  after  ber  death,  to  apply  it  to  the 
purchase  of  a  church  library,  the  support  of  a  sabbath  school  in 
the  cburcb,  and  ottwr  church  purposes,  agreeably  to  tbe  canons  of 
episcopacy,  it  was  bel8  by  the  Court  of  Chancery  in  New  York^ 
that  the  corporation  might  well  execute  tbe  uust.  "  It  is  a  gen- 
eral rule,"  says  tbe  Chancellor,  '^  that  corporations  cannot  exer- 
cise any  powers  not  given  to  tbem  by  their  charters  or  acts  of 
incorporation  ;  and  for  that  reason  tbey  cannot  act  as  trustees 
in  relation  to  any  matters  in  which  the  corporation  has  no  interest. 
But  wherever  property  is  devised  or  granted  to  a  corporaUon, 
partly  for  its  own  use  and  partly  for  the  use  of  others,  tbe  power 
of  tbe  corporation  to  take  and  bold  the  property  for  its  own  ose, 
carries  with  it,  as  a  necessary  incident,  the  power  to  execute  that 
part  of  the  trust  which  relates  to  others. " '  The  supervisors  of  a 
county  in  New  York,  who  were  a  corporadon  for  certain  special 
purposes,  were,  on  the  other  hand,  held  incapable  to  take  sod 
bold  lands  as  trustees  for  tbe  use  of  an  individual,  or  of  the  inhah- 


1  TraitsM  of  Phillipa  Academy  e.  Kin;  Ez'or^  13  HtM.  R.  553^  5S4. 

■  1  Pai^  (N.  Y.)  CbUL  R.  314. 
3  Ibid.  314,  S1& 
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iunts  of  a  village,  or  indeed,  foraoj  other  use  or  purpose  than 
that  of  the  county  which  they  represented.' 

§  4.  A  grant  of  lands,  &c.  may  be  made  to  a  corporation  by 
the  same  charter  by  which  it  is  created  ;  *  the  law  giving  a  priority 
of  operation  amoi^  things  in  ibe  sBioe  grant,  wherever  it  is 
necessary  to  effectuate  the  objects  of  the  grant.  But  the  mere 
incorporation  of  tenants  in  common,  to  enable  them  to  carry  on 
more  conveniently  a  common  business,  does  not  vest  in  the 
corponition  a  title  to  land,  which  had  been  previously  used  by  the 
tenants  for  the  same  purpose.  The  title  must  be  conveyed  by 
proper  deeds  from  the  individuals  to  the  corporation.'  That  a 
legislative  act,  passed  with  the  assent  of  all  Interested,  is  competent 
to  effect  the  same  purpose,  cannot  he  doubted  ;  and  in  s  case,  in 
which  it  appeared  that  several  tenants  in  common  of  a  lot  of  land 
were,  on  their  petition,  incorporated  for  the  purpose  of  building  a 
public  house  thereon,  and  the  house  was  nearly  ccunpleled,  and 
asessments  bad  been  laid  and  paid  by  all,  the  Supreme  Court 
of  Maine  construed  the  particular  act  of  incorporation  before 
them,  as  changing  the  interest  of  one  of  those  who  joined  in  pro- 
curii^  the  act,  and  assented  to  all  the  subsequent  expenditures 
and  proceedings  under  it,  from  that  of  a  tenant  in  common  entitled 
to  partition,  to  that  of  a  mere  owner  of  the  corporate  stock.* 

But  where  the  minority  of  a  neighborhood,  for  whose  bene6t  a 
Kbool-bouSB  and  land  were  vested  in  trustees,  formed  an  associa* 
tion,  and  procured  a  charter  which  vested  the  property  belonging 
to  the  association  in  the  corporation,  it  was  held  that  they  could 
not,  by  virtue  of  an  article  thrown  into  their  charter,  appropriate 


1  JackMn  e.  HaiTifell.  6  Johns.  (N.  Y.)  R.  423. 

*3£d.6;  Bro.  Corp.  89;  Cbm  of  Saltan's  Hospital,  10  Co.  33,  74,  b.; 
Jaekton  ex  deia.  Trustees  of  the  Parish  of  Newburgh  v.  Nestles,  3  Johns. 
(N.  Y.)  R.  115;  Darfanoath  College  •.  Woodnrd,  i  WheaL  R.  690,  691 ; 
The  Peo]>l0  of  the  Btato  of  Vermoot «.  The  Soc  for  propagation  of  ths  Gos- 
pal  in  foroi|;n  parts,  I  Paine,  C  C.  R.  659l 

)  Leflogwell  et  sL  ».  Elliott,  6  Pieb.  (Haas.)  R.  455. 

*  Bmngm  Bouse  e.  Hinkley,  3  Fairf.  (He.)  R.  385. 
14 
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to  the  corporation  Uods,  &c.,  which  never  belonged  to  the  asso- 
ciition.' 

§  5.  1.  It  seems  never  to  have  been  disputed  that  corpora- 
tions aggr^te  might,  like  natural  persons,  take  lands,  &c.  by 
every  species  of  conveyance  by  deed  knonn  to  the  law.  In 
grants  of  lands  to  these  bodies,  the  word  ^'' niccettort,"  though 
usually  inserted,  is  not  necessary  to  convey  a  fee-simple ;  for, 
admitting  that  such  a  simple  grant  be  strictly  only  an  estate  for 
life,  yet,  as  the  corporation  never  dies,  such  estate  for  life  is  per- 
petual, or  equivalent  to  a  fee-simple,  and  therefore  the  law  alk>ws 
it  to  be  one.*  In  this  respect,  as  well  as  in  many  others,  a  coi^ 
poration  aggregate  differs  from  a  corporation  sole ;  a  grant  of 
lands  to  the  latter  without  the  word  "  successors  "  conveying  only 
a  life  estate.' 

As  the  same  presumptions  are  raised  in  favor  of  a  corporation 
as  of  a  natural  person,  its  assent  to  .and  acceptance  of  grants  and 
deeds  beneficial  to  it  may  he  implied,  as  in  case  of  an  individual.* 
**  Suppose,"  says  Mr.  Justice  Story  in  his  very  full  and  learned 
opinion  in  the  case,  Bank  of  the  United  Slates  e.  Dandridge, 
'*  a  deed  poll  granting  lands  to  a  corporation,  can  it  be  necessary 
to  show  that  there  was-  an  acceptance  by  the  corporation  by  an 
assent  under  seal,  if  it  be  a  corporation  at  ihe  common  law  ;  or 
by  a  written  vote,  if  the  corporation  may  signify  its  assent  in  that 
manner  ^  Why  may  not  its  occupation  and  improvement,  and 
the  demise  of  the  land  by  its  agents,  be  justly  admitted  by  impU- 

■  Tbe  Commonweal ih  v.  Jarrett  et  ■!.,  7  Serg.  &  Rawle,  (Penn.)  R.  460. 

S  a  BUck.  Comm.  J09;  1  K;(l  on  Corp.  74,  104,105;  C:a.  LiL  9,  b.  !M,  b ; 
Butler's  ind  Harg.  notea ;  Union  Canal  Co.  e.  Young,  1  Whart  (PeDO.)  K. 
4SS ;  Overseer*  of  the  Poor  of  Boatou  e.  Seara,  3j  Pick.  (Maw.)  R,  133. 

3  8e«  0?er<BerR  of  tJie  Poor  of  fioaton  v.  Seira,  22  Pick.  (Has).]  R.  133, 
in  which  the  legal  clmnicteriaticB  of  tbe  two  kiad*  of  corporation*  are  vei; 
lumiDOualj  aet  forth  by  Mr.  C.  J.  Shaw. 

*  Bank  of  United  State*  v.  Dandrige,  13  Wheat  R.  64;  Dedham  Bank  «. 

CbickeriDg,  3  Pick.  (Mas*.)  R.  333 ;  Cliarlea  River  Bridge  v.  Warren  Bndge, 

.  7  Pick.  (Maia.)  R.344;  Union  Bank  of  Ma  inland  e.  Ridgelej,  1  Har.  and 

Gill,  (Md.]R,  334:  Aptborp,  Tnuia.  e.  North,  14  Maa*.  R.  167;  Smith  et  al. 

•  .Gov.  and  Co.  of  Bank  of  Scotland,  1  Dow,  PuL  R.  373 ;  eee  chajk  VUL 


D.qit.zeaOvGoOt^lc 


CH.  T.]  POWERS   RELATIWO  TO  PROPERTY.  107 

cation  to  establish  the  fact  in  favor  and  for  the  benefit  of  the  cor- 
poration ?  Why  should  the  omission  lo  record  (he  assent,  if 
actually  given,  deprive  the  corporation  of  the  properly  vhich  it 
gained  in  virtue  of  such  actaal  assent  ?  The  vaUdity  of  such  a 
grant  depends  upon  the  acceptance,  not  upon  the  mode,  by  which 
it  is  proved.  It  is  no  implied  condition,  that  the  corporation  shall 
perpetuate  the  evidence  of  lis  assent  in  a  particular  way.'" 

3.  Where  a  grant  of  lands  is  made  to  a  corporation  on  condi- 
tion, the  breach  of  the  condition  is  equally  a  cause  of  forfeiture  as 
it  would  be,  had  the  grant  on  condition  been  made  to  a  natural 
person.  The  King  of  Great  Britain  granted  a  township  in  shares 
to  cerlaiu  individuals,  and  one  share  to  the  society  for  the  propa- 
gation of  the  gospel  in  foreign  parts,  upon  condition  that  the 
grantees,  their  heirs  and  assigns  should  pay  rent,  and  cultivate  a 
certain  portion  of  the  land  ;  and  it  was  decided,  that  do  reasons 
of  public  pohcy  exempted  the  corporation  from  the  performance 
of  these  conditions  ;  but  that  the  lands  granted  to  it  were  as  much 
subject  to  the  burthen,  as  the  lands  of  individual  grantees.* 
The  breach  of  a  condition  lo  pay  an  ear  of  Indian  com  for  each 
share  for  (he  first  ten  years,  if  lawfully  demanded,  was  considered 
no  ground  of  forfeiture ;  as  the  rent  was  merely  nominal.*  It 
was  held  also  in  this  case,  that  ibe  performance  of  a  condition, 
(bat  each  grantee  should  pay  to  the  king  in  his  council  chamber 
at  Portsmouth,  or  to  such  officer  as  should  be  appointed  to  receive 
the  same,  a  rent  of  one  shilling  for  every  hundred  acres  during  the 
first  ten  years,  was  rendered  impossible  by  the  Revolution,  and  the 
consequent  separation  of  Great  Britain  from  this  country ;  and 
that  the  State,  in  which  (be  land  was,  if  it  bad  succeeded  to  the 
rights  of  the  kbg  as  grantor,  should  have  averred  and  proved  that 
it  had  appointed  another  place  of  payment,  or  an  officer  to  receive 

1  Bank  of  the  United  States  v.  Dandridge,  12  WheaL  R.  70,  72, 73.  See 
the  Proprieton  or  iha  Monumoi  Gre*t  Beich  v.  Hogers,  1  Mua.  R.  ISft 

s  The  People  of  the  Stkte  of  Vermont  o.  The  Society  for  the  propag&tioa 
of  the  Gospel  in  foreiga  parts,  I  Paine,  C.  a  R.  65-| ;  (Cing'H  Chapel  v.  Pel< 
ham,  SMtis&R,  301. 

3  J  Paine,  C.  a  R.  658,  659. 
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the  ume,  and  had  given  notice  thereof  to  the  corporation.' 
Where  land  was  devised  to  a  town  for  the  purpose  of  building  a 
school'bottse,  and  the  town  neglected  for  twenty  years  to  comply 
with  the  condition,  and  in  the  mean  time  applied  part  of  the  rents 
and  profits  "  for  the  use  of  schooling,"  the  residuary  devisee 
recovered  the  land  from  the  town,  as  forfeited  by  breach  of  the 
cooditioD.* 

3.  It  is  laid  down  by  Mr.  Kyd  as  a  geoeral  rule,  that  where  a 
corporation  ag^gate  has  by  its  coostitulion  a  bead,  a  grant  to 
that  corporation  in  the  vacancy  of  the  headship  is  void  ;  as  if  a 
corporation  consist  of  mayor  and  commonalty,  aod  a  grant  be 
made  (o  it  while  there  is  no  mayor,  or  a  grant  he  made  to  a  cot> 
poratlon  of  dean  and  chapter  when  there  is  no  dean,  in  either  case 
the  grant  is  void  ;  and  the  reason  is,  that  wkhout  the  head  the 
corporation  is  incomplete,  and  the  only  act  it  can  do,  durbg  the 
vacancy,  is  to  elect  another.'  Littleton,*  puts  the  case  of  a 
monastery  whose  abbot  b  dead,  and  says,  that  in  time  of  vacatioD, 
a  grant  unto  them  is  void,  because  the  convent  is  hut  a  dead  body 
without  a  head. 

This  is  true  of  such  a  body,  consisting  of  persons  dead  m  the 
law.  Coke,  however,  in  bis  commentary  on  this  passage,*  re- 
marks, that  '*  tliough  the  rest  of  the  corporation  be  no  mort  per- ' 
sons,  as  the  chapter,  in  case  of  dean  and  chapter,  or  the  com- 
monaltie,  in  case  of  mayor  and  commonaltie,  yet  cannot  they 
when  there  is  do  dean  or  mayor  make  claim,  beeawi  they  have 
neither  abilitie  nor  capacitie  to  take  or  itu  any  aclion,  as  oiu 
author -here  saitb." 

The  rule  seems  to  have  originated  in  very  early  tiroes,  wbeo 
that  spirit  prevailed  which  produced  the  statntes  of  mormam,  and 
when  probably  the  Courts  viewed  with  great  strictness  grants  to 
bodies  corporate.    lo  the  case  of  Sutton's  Hospital,*  the  extifence 

1  I  Paiae,  R.  658,  658. 
B  Haj4en  e.  Stoughtoa,  5  Pick.  R.  5a8> 

9  1K;doDCorp.l06;  13£d.4,8;  18  Ed.  4, 8;  Bio.  Corp.  5^  59;  Dali- 
800,31. 
4  1  Inat  364. 
>  Co.  Lit  364. 
•  10  Co.  R.  31  a,  31  b. 
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of  tbe  sorporatjon  if  immediately  incorporated  by  the  letters 
patent  previous  to  the  »aming  of  a  master  hy  tbe  founder,  and 
previous  to  tbe  building  of  the  hospital,  is  expressly  staled  by  die 
Court ;  "for  when  a  corporation  is  created  by  letters  patent,  by 
the  same  patent  power  is  given  to  the  body  to  choose  a  mayor, 
aldermen,  or  bailiffs,  governors,  or  tbe  like,  and  yet  ihey  are  im- 
mediately tocorporated  by  tbe  saiae  letters  patent.'  And  it  is 
true,  it  is  immediately  by  tbe  letters  patent  a  corporation  in 
abttracto,  but  not  in  tonertto  till  tbe  naming  of  the  master." 
The  continued  existence  of  tbe  corporation,  notwithstanding  the 
death  of  its  members  or  officers,  is  as  expressly  stated  in  the 
same  case  ;  "for  a  corporation  aggregate  of  many  is  invisible, 
immortal,  and  rests  only  in  intendment  and  consideration  of  law ; 
and  therefore  in  39  H.  6,  13,  b.  14,  a  dean  and  chapter  caimot 
bare  predecessor  nor  successor."*  The  grant  was  not  held 
void,  therefore,  because  it  was  thought  that  the  corporation  did 
not  exist  in  the  vacancy  of  its  headship,  but  because,  as  is  stated 
by  Mr.  Kyd,  "  without  the  head,  the  corporation  is  incomplete, 
and  tbe  imly  act  it  can  do  during  tbe  vacancy  is,  to  elect 
another."*  Some  act  was  to  be  done  by  the  corporation  in 
ord«'  to  the  acceptance  of  the  grant ;  and  we  find  that  Littleton,* 
and  Sir  Edward  Coke,*  place  the  taking  of  a  grant  by  a  corpora- 
tioD  upon  the  same  footing  with  tbe  making  of  a  claim,  and  the 
suing  of  an  action,  which  require  something  positive  to  be  done. 
The  incapaci^  of  a  corporation,  therefore,  to  take  a  grant  of  lands 
in  tbe  vacancy  of  its  headship,  probably  grew  out  of  tbe  well 
established  doctrine  of  early  times  with  regard  to  common  lav 
corporations,  that  they  could  not  signify  their  assent,  as,  accept  a 
deed,  but  by  writing  under  their  common  seal.  This  act  ihey 
could  not  do,  any  more  than  any  other,  until  tbe  body  was  duly 
organized  according  to  its  constitution,  by  the  election  of  a  new 

1  Plow.  Conini.992.b;  Cook's  Cue,  SIB.  4,  59  b;  3  H.  7,  GnntSfi;  3} 
E.  3,  Aid. 38;  13  E.  4,  E^  b.  &.  16  K  3,  Grant  65. 
>  10  Co.  R.  33  b ;  Cue  of  Sotton'a  Hoipitai. 
)  1  Kyd  on  Corpt  106 ;  Co.  Lit.  361 
*  1  lut  4  443. 
■Co.  lit  364. 
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head  ;  and  hence,  as  a  freehold  cacDot  be  granted  to  commence 
t»/ufur0,  the  grant  was  inoperative  at  its  inception,  and  therefore 
void.  At  this  day  in  England,'  and  certainly  in  this  couotiy,  as 
we  hare  before  shown,  the  acceptance  by  a  corporation  of  a 
grant  or  devise,  beneficial  to  it,  may  as  well  be  pnntmed,  as  ia 
favor  of  an  individual.  As  no  act  is  now  necessary  to  be  done, 
io  order  to  the  acceptance  of  a  deed  or  devise  by  a  body  corpo- 
rate, and  the  existence  of  a  corporation  is  clear  notwithstanding 
the  vacancy  of  its  headship,  we  siee  no  good  reason  why  a  bene- 
faction, perhaps  highly  meritorious,  should  be  defeated  by  ao 
accidental  death.  We  find  no  recent  decbion  in  England,  and  noBe 
in  this  country  directly  upon  this  point ; '  but  may  be  allowed  to 
doubt,  whether  the  general  rule  above  laid  down,  however  proper 
to  the  old  corporations  of  the  common  law,  would  be  applied  in 
this  country  to  our  commercial,  religious,  and  literary  corpora- 
tions created  by  statute.  Our  view  of  this  subject  is,  we  thiuk, 
greatly  supported  by  the  fact,  that  it  was  always  held,  that  where 
a  particular  tenant  for  life,  or  in  tall,  was  created  by  the  grant, 
who  might  accept  the  deed  and  estate  in  privity  with  the  corpora- 
UOD,  a  remainder  to  the  corporation  was  good,  notwiihsianding 
the  vacancy  of  its  headship,  provided  that,  during  the  continuance 
of  the  particular  estate,  a  new  head  was  chosen.  If,  during  the 
vacation  of  the  abbacy  of  Dale,  a  lease  for  life,  or  a  gift  in  tail 
bad  been  made,  the  remainder  to  the  abbot  of  JDale  and  hia 
successors,  this  remainder  would  have  been  good,  if  an  abbot  had 
been  chosen  during  the  continuance  of  the  particular -estate.  And 
if  there  be  mayor  and  commonalty  of  D,  and  the  mayor  die,  a 
grant  made  to  the  mayor  and  commonalty  of  D  is  void  ;  but 
if  a  lease  for  life  be  made,  with  remainder  to  the  mayor  and 
coromonahy  of  D,  the  remainder  will  he  good,  if  during  the 
continuance  of  the  particular  esute  a  new  mayor  be  elected.' 
King  Edward  III-  newly  founded  a  priory,  and  granted  to  the 
monks  that  they  might  choose  a  prior,  and  before  a  prior  was 
chosen,  W  made  a  lease  to  one  A  for  life,  the  remainder  to  the 

>  Smith  et  al.  v.  Governor  and  Company  of  the  BaoL  of  Scotland,  I  Dow** 
ParL  R.  373 ;    Lord  Redeadale. 

>  See  Rathbone  v.  Tioga  Navigation  Co.  3  WatU  &  S«rg.  (Penn.)  R.  74. 
9  Co.  Lit  264  a. 
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prior  and  convent ;  and  b  scire  facias  against  A,  be  pleaded, 
that  W  was  seized  in  fee,  and  leased  to  A,  the  remainder  to  the 
prior  and  convent,  who  were  newly  founded  by  tbe  King,  and, 
because  there  was  not  yet  a  prior,  he  prayed  aid  of  tbe  King,  in 
whom  the  right  was,  until  a  prior  was  chosen  ;  the  aid  by  award 
was  granted,  and  a  writ  o{  procedendo  came  ;  then  A,  the  de- 
fendant showed,  that  after  the  aid  granted,  a  prior  was  chosen, 
in  whom  the  remainder  vested,  and  prayed  aid  of  the  prior,  but 
was  ousted  of  the  aid,  becavat  he  had  aid  before,  "which 
proves,"  says  Lord  Coke,  "  that  the  remainder  in  such  case  is 
good.'  A  grant,  however,  in  remainder  to  a  corporation,  when 
no  such  corporation  exists,  is  void,  though  such  a  corporation  be 
erected  before  tbe  espirsuon  of  the  particular  estate.* 

§  6.  I.  The  common  law  right  of  taking  personal  property 
by  bequest  was,  we  believe,  always  enjoyed  by  corporations 
equally  with  individuals.'  The  want  of  capacity,  however,  to 
transfer  and  receive  the  freehold,  though  not  deduced  from  the 
principles  of  ihe  ancient  common  law  of  England,  was,  by  feudal 
poUcy,  engrafted  upon  ibe  system  of  jorisprudence  prevailing  in 
in  that  country  at  the  time  of  the  conquest ;  and  tbe  disability  of 
alieoiog  by  devise  was  not  removed  until  long  after  the  power  of 
alienation  by  deed  bad  been  fully  established,  nor  until  long  after 
tbe  doctrine  of  uses  had  been  introduced.  We  may  collect 
indeed  from  tbe  recitals  and  provisions  of  ancient  acts  of  parlia- 
ment, and  the  language  of  early  reports,  that  devises  of  lands  bad 
grown  into  use  anterior  to  the  statute  of  wills  ;  but  until  the  time 
of  Henry  Vill.  no  trace  of  any  statute  authority  b  discovered 
for  the  practice.  The  statules  32  H.  8,  c.  1,  and  34  H.  8,  c. 
5,  commonly  called  the  statutes  of  wills,  gave  libeny  to  every 
person  having  a  sole  estate  in  fee-simple  of  any  manors,  &c., 
*'  To  give,   dispose,  will,  or  devbe  to  any  person  or  persons, 

1  The  case  of  Sutton'i  Hoapital,  10  Co-  R.3I,  b. 

a  Hob.  33. 

3t  Atb.R.37;  3Bro.58;  Trustees  of  Phillrpa'  Acidemy  «.  King,  Exr. 
19  HsK  R.  546;  Id  the  natter  of  Hoive,  I  Paige,  (N.  Y.)  Chan.  R.  2U; 
UcCaitee  v.  Oiphaa  AfylDui  Society,  9  Cowen,  (N.  T.)  R.  437. 
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exetpt  to  bodiet  poUHc  and  eorporatt^  by  his  last  will  and  tesla- 
meDl  ia  writing,  or  otherwise  by  any  acts  lawfully  executed  in  hia 
liTe-time,  all  his  manors,  &c.  at  his  own  will  and  pleasure,  any 
law,  statute,  custom,  or  other  thing,  theretofore  bad,  made,  or 
,  used,  to  the  contrary  notwithstanding."  By  the  express  excep- 
tion in  ihese  statutes,  corporations  were  not  enabled  in  Sogland 
to  take  lands,  &c.  directly  by  devise, — and  we  &nd  the  same 
exception  in  the  New  York  statute  of  wills,  with  the  same  efiect 
of  course  following  upon  it.'  .  The  exception  was  unquestionaUy 
made  to  prereol  the  extension  of  gifts  in  mortmain ;  *  but  in 
Ei^land,  by  construction  of  the  statute  43  Eliz.  c.  4,  commraly 
called  the  statute  of  charitable  uses,  tt  is  held,  that  a  devise  to  a 
corporation  for  a  charitable  use  is  ralid,  as  operating  in  the  nature 
of  an  appoifUmtnt,  rather  than  of  a  decUt,  and  the  Court  of 
Chancery  will  support  and  enforce  the  charitable  doaaiion.* 
Where  the  statute  of  wills  excepts  bodies  politic  as  competent 
devisees,  the  usual  power  given  to  corporations  by  charter,  or  act 
of  iocoiporation  to  pvrchatt  lands,  &c-  has  been  construed  not 
to  quaUfy  ifaera  to  lake  by  devise,  the  word  "ptwcAa»e  "  bong 
understood  in  its  ordinary,  and  not  in  its  general  and  teclmical 
sense.*  But  where  a  corporation  was  created  for  the  express 
purpose  of  taking  certain  property  devised,  and  enabled  by  the 
act  of  incorporation  for  that  purpose,  the  act  of  course  operated 
as  a  repeal  of  the  statute  of  wills  pro  tanfo.* 

In  those  states,  whose  statutes  of  wills  do  not  contain  the  ex* 
ception  above,  we  need  hardly  add  that  corporadons  are  capaci- 

>  1  GrMDlsari  ed.  Liwi  N.  Y.  387 ;  J&ckwn  «.  HantnoDd,  3  CainA 
Cm,  in  Error,  337 ;  McCBrtae  b.  Orphan  Aaylum  Society,  9  Cowen,  (N.  Y.) 
B.  437 1  3  Kent,  Comm.  330. 

■  3  Black,  ComtiL  375;  McCartee  •.  Orph-  Aa.  So,  3  Cowen'a  [N.  T.) 
R.46I;  per  Jonea,  Chan. 

S3  Black,  Comm.  375,  376;  3  EenI,  Comm.  330;  Baptiat  Aaaoeiation 
V.  Hart'a  Ex'on.  4  Wheat  R.  31,  pei  Marshall  Ch.  J. 

*  Jackion  th  Hammond,  3  Caine'e  [N.  Y.)  Caa.  in  Err.  337 ;  HcOaitee  «. 
Orph.  Aa.  Sa  9  Cowen,  (N.  Y.)  R.  507,  503;  Canal  Co.  v.  RaU  Road  Co, 
4Gin&  Johna.(Md.)R.I.  • 

s  logliB  «.  The  Trustees  of  the  Sailot'a  Snng  Harbonr,  3  Peteti,  B.  11^ 
per  ThompaoD  J. 
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tated  to  take  by  devise  under  the  words  "  ptrton  or  pertoni  "  — 
ind  the  like  —  and  this  view  is  confimied  by  tbe  words  of  the 
English  statutes  of  wills  which  empower  ereiy  person  having  a 
sole  estate  in  fee-simple  to  give  his  manors,  &c.  *'  to  any  pervon 
or  penom,  except  to  bodUt  potiiic  and  oorporaie.^' 

3.  In  those  states  whose  statutes  of  wills  except  bodies  politic 
acd  corporate,  as  competent  devisees,  a  very  important  and  diffi- 
cult question  may  arise,  whether  -  (there  being  no  Statutes  of 
mortmain)  though  corporations  canuot  take  lands  directly  as 
devisees,  they  may  not  lake  a  use,  the  lands  being  devised  to 
trustees  for  their  benefit  in  such  a  manner  as  not  to  be  a^cted 
by  die  statute  of  uses.  The  use  or  trust  of  lands,  as  distinct 
&om  tbe  laud  itself  may  be  devised  :  and  it  was  upon  this  property 
of  a  use,  that  long  anterior  to  the  statute  of  wills,  the  general 
power  of  devising  was  indirecdy  acquired.*-  And  ibis  indirect 
method  of  disposing  of  lands  by  devise  was  recognised,  and 
sanctioned  by  the  statutes  7  H.  7,  ch.  3,  and  16  H.  8,  ch.  14. 
One  mode  was  to  convey  the  lands  to  feoffees  to  the  use  of  the 
will,  and  then  to  declare  the  uses  of  the  feoffinent  by  the  will. 
It  may  be  <rf>served,  however,  that  in  this  mode  of  disposition, 
tbe  estate  took  effect  by  force  of  the  feoffment,  and  the  use  was 
merely  declared  and  directed  by  the  will ;  *  whereas  in  the  ques- 
UoD  we  are  considering,  the  whole  disposition,  both  of  Uie  land 
and  the  use,  is  by  force  of  tbe  will.  It  is  nevertheless  true,  that 
supposing  no  statutes  of  mortmain,  and  no  Incapacity  on  the  part 
of  the  corporation  to  take  lands,  the  only  difficulty  is  in  taking 
ihem  in  a  particular  modty  to  wit,  by  devbe,  in  consequeuce  of 
the  exception  in  tbe  statute.  Tbe  trustees,  being  natural  per- 
sons, may  of  course  lake  the  legal  estate  in  this  way,  and  the 
question  appears  to  be  narrowed  down  to  diis,  whether  previous 
to  tbe  statute  of  wills,  and  now  independent  of  it,  a  coiporation 
cat)  take  an  use  by  devise  and  by  the  mere  force  of  the  devise. 
The  practice  of  devising  copy-hold  estates,  which  are  not  affected 
by  the  statute  of  wills,  is  supposed  to  be  a  practical  illustration 


1 1  Standet'i  Usea,  72: 

>Coi.LiL372.    Sea  463,  463 ;  Sir  Edward  a«rc*a  Case,  6  Co.  R.  18. 
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of  the  right  of  a  corporation  to  take  an  use  by  devise.  It  may 
be  objected  here  too,  that  the  will  operates  merely  as  a  declare' 
tion  of  the  uses  of  the  surrender ',  and  that  it  is  the  surrender,  aud 
not  the  will,  which  pastes  the  use.  In  McCariee  d.  Orphan 
Asylum  Society,'  this  question  was  considered  by  Chantellor 
Jones,  and  io  a  very  learned  and  elaborate  opinion,  he  coacluded 
that  in  the  case  stated,  a  corporation  might  take  an  use  by  devise. 
The  decree  in  this  case  was  -efierwards  reversed  by  the  Court 
of  Errors  in  New  York,  but  upon  the  ground,  that  by  the  devise 
before  them  the  lands  were  given  directly  to  the  corporation,  and 
not  to  trustees  for  iu  use.'  The  question  may  still,  perhaps,  be 
considered  as  open  to  discussion  and  decision.  In  New  York 
it  has  been  settled  by  legislation  ;  it  being  provided  in  the  Re- 
vised Statutes,  that  a  devise  of  real  property  in  trust  for  a  corpo- 
ration is  void,  unless  such  corporation  is  expressly  authorized  to 
uke  in  this  manner  by  statute  or  charter.'  Whether  under  the 
provisions  of  these  statutes  a  pecuniary  legacy  to  a  corporation, 
payable  out  of  the  proceeds  of  real  estate  which  the  executors 
are  directed  to  sell,  is  valid,  is  periiaps  a  question.  Previous  to 
the  revision  such  a  legacy  was  considered  good,  although  the  cor- 
poration was  not  authorized  to  uke  real  eslate  by  devise.* 

The  statute  of  43  Eliz.  ch.  4,  of  charitable  uses  is  in  force  in 
North  Carolina'  and  Kentucky,*  and  by  virtue  of  it,  the  Courts 
of  Equity  in  those  Slates  have  jurisdiction  over  charities  ;  al- 
though they  do  not  carry  out  the  English'  doctrine  of  Cy-pret.^ 


'  9  Cowen,  (N.  Y.)  R.  437 ;  tnd  see  Shepherd's  Touchstooe,  TiL  Devise ; 
Porter's  Case,  1  Coke,  R.  33 ;  Chadleigh's  Case,  1  Coke,  R.  131 ;  Griffith 
Flood's  Case,  Hob.  136;  Attorney  General  v.  The  Master  of  Breatford 
Scbool,  1  Mylne  Si,  Keene,  376,  reporting  case  of  Sir  Anthony  Brown's  will, 
decided  previooa  to  Uie  statute  of  Eliz.  and  after  the  statute  of  wills.    . 

a  McCariee  v.  Orphan  As.  Soc.  9  Cowen,  (N.  Y.)  R.  504,  Woodworth  J. 

3  Theological  Seminar;  of  Aubnro  v.  Childs,  4  Pftige,  (N.  Y.)  Ch.  R.  419. 

*  Ibid. 

>  Griffin  v.  Graham,  1  Hawks,  (N.  C.)  R.  96. 

*  Gaas  «.  WilhJte,  3  Dana,  (Kea)  R.  17a 

'  McAuley  i>.  WiboD,  1  Der.  (N.  C.)  Ch.  R.  276 ;  Moore  «.  Moore,  4  Da- 
na, (Ken.)  R.  357. 
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In  Virginia  it  was  repealed  in  1792 ; '  and  we  know  of  no  other 
States  in  the  Union  in  which  it  is  in  force,  except  llie  two  above 
mentioned.*  In  both  Maryland  and  Virginia  bequests  have  been 
adjudged  void,  as  indefinite,  upon  the  ground  that  this  statute  was 
not  in  force  in  those  States.'  lis  doctrines,  however,  are,  by  the 
third  section  of  the  declaratioii  of  rights,  prefixed  to  the  Consti- 
tution of  Maryland,  so  far  recognised  as  to  render  valid  a  dedi- 
eation  of  a  lot  of  land  to  public  and  pious  uses,  even  though  there 
be  no  specific  trustee  or  grantee  ;  the  lot  having  upon  the  faith  of 
the  dedication  been  built  upon  and  used  as  a  burial  ground.' 

In  Pennsylvania*  and  Massachusetts,*  the  principles  which  the 
Engh'sb  Court  of  Chancery  has  adopted  respecting  charitable 
uses,  under  the  statute  of  Elizabeth,  obtain,  not  indeed  by  force 
<^  the  statute,  but  as  part  of  their  common  law  ;  and  where  the 
object  is  defined,  and  they  are  not  restrained  by  the  inadequacy 
of  the  common  law  forms,  which  they  are  compelled  to  employ, 
their  courts  give  relief  nearly  to  the  extent  that  chancery  does  in 
England.  The  broad  discretion  exercised  by  the  English  Chan- 
cellor, under  the  doctrine  of  cypres,  would  not,  and  indeed  could 
not,  he  exercised  by  common  law  courts.' 

In  those  states  in  which  the  statute  of  Elizabeth  is  in  force,  or 


'  Gilloffo  V.  Atlor.  Gen.  3  Leigh,  (Va.)  R.  450 ;  Taney's  Ei'ra.  v.  Latano, 
4  Ibid.  327. 

SQEent,  Comiii.SB5;  Union  Baptist  Soc.  v.  Candia,  3  N.  Ilamp.  il.31 ; 
BaptiBt  Soc.  ti.  Wilton,  2  N.  Hamp.  R.  .'SIO. 

3  Daahiell  v.  Attor.  Qea.  5  Har,  &.  3.  (Md.)  R.  3D2 ;  6  Hsr.  &  J.  (.M  J.)  R. 
]  i  Galiego  0.  Attor.  Gen.  3  Leigh,  (Va.)  R.  450 ;  Taoej'a  ExVa.  v.  Latane, 
4  Ibid.  337. 

*  Realty  &  Ritchie  t.  Kurtz  et  a!.  2  Peters,  R.  5C& 

6  Wilman  ».  Lex,  17  Serg.  &  R.  (Penn.)  R.  88;  Mayor  &,c.  Philadelphia 
V.  Elliott,  3  Rawie,  (Penn.)  R.  170 ;  McGirr  «.  Aaron,  1  Fennsjlv-  R.  *9. 
See  BroweiB  v.  Prorn,  Addis.  (Penn.)  R.  363. 

'  Going  «.  Emery,  16  Pick.  (Uaaa.)  R.  107  ;  Sanderson  v.  White,  18  Pick. 
(Maoa.)  R.333;  4  Dane,  Ahr.  6;  Bartlett  v.  King,  13  Haaa.  R  537;  Mil- 
ton «.  First  Parieb  in  Milton,  10  Pick.  (Maaa.)  R.  447 ;  Rice  v.  Osgood'  0 
Mass.  R.  38 ;  and  see  Shupleigh  c,  Pilabury,  1  Greenl.  (Me.)  R.  271. 

'  Witoian  v.  Lex,  17  Scrg.  &,  R.  (Penn.)  R.  Oa  See  Sanderson  tr.  White, 
(in  Equity),  18  Pick.  (Uass.)  R.  333,  opinion  of  Mr.  Ch-  J.  Shaw. 
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its  doctrines  have  beeo  adopted  as  part  of  their  common  law, 
there  would  probably  be  no  difficuhy  id  sustaioing  a  direct  devise, 
and  a  fortiori  a  devise  of  an  use  to  a  corpoiation  for  charitable 
purposes,  notwithstanding  corporations  were  excepted  out  of  (heir 
statutes  of  wilb. 
'  A  question  of  more  difficult  solution  is,  whether  wboBy  lade- 
pendent  of  tbe  statute  of  charitable  uses,  and  of  the  doctrines 
which  have  grown  up  under  it,  and  admiubg  corporations  t»  gtn- 
tral  cannot  take  as  cettvis  gve  trwt  under  a  devise,  courts  of 
equity  may  not  sustain  and  enforce  a  devise  to  or  for  tbe  use  of  a 
corporation,  provided  the  object  be  a  charily  in  Uself  lawful  and 
commendable,  notwithstanding  an  exception  of  bodies  politic  and 
corporate  as  competent  devisees  in  tbe  statute  of  wills.  Previ- 
ous to  the  statute  of  Elizabeth,  tbe  history  of  the  law  of  chariu- 
b)e  bequests  is  extremely  obscure  ;  and  so  few  traces  remain  of 
ibe  exercise  by  Chancery  of  a  jurisdiction  over  them,  that  Lord 
Loughborough  informs  us,  that  "  prior  to  the  time  of  Lord  EUes- 
mere  (who  presided  in  the  Court  of  Chancery  very  shortly  after 
tbe  statute  of  Elizabeth  went  into  operation)  there  was  no  infor- 
mation in  tbe  Court  in  which  he  was  sitting ;  but  they  made  out 
the  case  as  well  as  they  could  by  law."'  This  was  tbe  course 
in  Porter's  Case,*  decided  in  tbe  34th  and  85th  years  of  Eliza- 
beth. We  have,  however,  the  testitnony  of  some  of  the  most 
able  jurists  and  equity  judges  in  England,  ihat  the  Court  of  Chan- 
cery in  that  country,  from  times  of  very  high  antiquity,  and  long 
before  tbe  statute  of  Elizabeth,  had  cognizance  of  informations 
filed  by  the  attorney  general  for  the  establishment  of  charities  ; 
and  that  tbe  equity  powers  of  the  Court  were  applied,  though  not 
so  beneficially  as  in  after  tiroes,  to  cases  of  cbariuble  uses.  Sir 
Joseph  Jekyll,  Master  of  the  Bolls,  situng  as  commissioner,  in- 
forms IIS,  that  in  case  of  a  charity,  the  king,  pro  bono  publico, 
has  an  original  right  to  superintend  the  care  thereof,  so  that,  ab- 
stracted from  the  statute  of  Elizabeth  relating  to  charitable  uses, 
and  antecedent  to  it,  as  well  as  since,  it  has  been  every  day's 


■  Attor.  Genenl  «.  Bow;er,  3  Vw.  714,  73a 

■  1  Co.  R.  33  b- 
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practice  to  file  iDformations  id  chancery,  in  the  attorney  genenPs 
name,  for  the  establishmeat  of  charitiea.'  Lord  Somen  takes 
notice,  too,  that  several  things  are  under  the  care  and  superinten- 
dracy  of  the  king  as  partm  patria,  and  instances  ehariliei,  idiota, 
lunatics,  and  infants;'  and  in  several  casea,  Lord  Hardwicke 
also  refers  to  the  original  jurisdiction  of  Chancery  over  the  suh- 
ject  of  charities,  previous  to  the  statute.' 

Henley,  keeper,  afterwards  Lord  Chancellor  Northiiiglon,  is 
decisive  and  strong  in  his  opinion  ou  this  point ;  '*  I  take,"  says 
he,  '*  the  uniform  rule  of  this  Court,  before  and  after  the  statute 
of  Elizabeth,  to  have  been,  that  where  the  uses  are  charitable, 
and  the  person  has  m  hiraseJf  full  power  to  convey,  the  Court 
will  aid  a  defective  conveyance  to  such  uses  ;  "  and  be  illustrates 
bis  meaning  by  the  example  of  a  devise  to  a  body  corporate  to 
charitable  uses  ;  thus,  he  observes,  "  though  devises  to  corpora- 
tions were  void  under  the  statutes  of  Henry  VIII.,  yet  they  were 
always  considered  as  good  in  equity,  if  given  to  charitable  uses."* 

In  the  case  of  Attorney  General  e.  Mayor  of  Dublin,'  Lord 
Redesdale  affirms  that  it  created  no  new  law  od  the  subject,  but 
only  a  new  and  ancillary  jurisdiction  in  the  commissioners.  The 
opinion  of  Lord  £lden  evidently  was,  that  previous  to  the  statute 
the  Court  of  Chancery  had  the  power  to  render  effective  an  im- 
perfect conveyance  for  charitable  uses.* 

In  the  case  of  Attorney  General  v.  the  Master  of  Brentford 
School,'  we  learn  that  a  decree  was  made  in  chancery,  in  the 


1  Eyre  v.  Countess  of  ShaftaboTy,  3  Peere  Wros.  119.  % 

■  Lord  FilblBod  tr.  Bertie,  2  Vern.  R.  33a 

3  Baiiifii,  &.&  of  Burford  v.  Lenthtll,  S  Atk.  R.  S50;  Attorney  General 
V.  Hiddleton,  !t  Ve^  327;  Attorney  General  r.  Taocred,  1  Wm.  Black.  R. 
90;  &  a  Ambler,  351 ;  1  Eden,  R.  la 

*  The  Attorney  Geoeral  ».  Tancred,  I  Edea  10;  8.  C.  1  Wm.  Black.  R. 
90;  and  see  Wilmot'a  Opinions,  24,  Si;  Wbile  e.  Wbite,  1  Bro.  R.  15; 
Uoggridge  e.  Thackwell,  7  Vea.  (SB;  Weleden  e.  Elhinton,  f  lowdeo,  533; 
Duke  on  Charitable  Usee,  154,  and  Hoore's  Readingi. 

*  1  Blifb,  Part.  R.  347,  34& 

*  Hoggridge  V.  Ttiaekwell,  7  Te&  G9 ;  Attorney  General  v.  Skinners 
Company,  3  Raasell,  407. 

'  I  Mylne  &.  Knene,  376. 
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13th  y«ar  of  the  reign  or  Elizabeth,  before  the  statutes  of  char- 
■tsble  uses,  at  the  suit  of  tite  inhabitants  of  the  parish  of  South- 
weald  against  the  heir  at  law,  (bat  he  should  execute  a  conrey- 
ance  for  the  purpose  of  providing  for  the  maintenance  of  the 
master  of  a  grammar  school,  and  *'  five  poor  folks,"  according  to 
the  intent  of  Sir  Anthony  Brown,  as  expressed  in  his  will.  The 
Master  of  the  Rolls,  Sir  John  Leach,  expresses  himself  very 
decidedly  on  the  subject  of  that  decree  ;  "  That  at  that  time  no 
Ugal  devise  could  be  made  to  a  corporation  for  a  charitable  use, 
yet  lands  so  devised  were  in  equity  bound  by  a  trust,  which  a 
court  of  equity  would  then  execute." 

Indeed,  it  seems  to  be  placed  beyond  question  by  the  Beadings 
of  Sir  Francis  Moore,  who  penned  the  statute,  and  the  few  cases 
before  the  statute,  contained  in  Duke  on  Charitable  Uses,'  not 
only  that  the  Chancellor  had  the  jurisdiction  contended  for,  but 
exercised  it  upon  the  same  principles,  which  have  been  incorrect- 
ly attributed  to  the  act  of  Elizabeth. 

It  would  appear  too,  from  the  preamble  to  the  statute  of  Eliz- 
abeth, that  the  only  object  of  it  was  not  to  give  new  validity  to 
charitable  donations,  but  rather  to  provide  a  new  and  more  effect- 
ual remedy  for  breaches  of  those  trusts  ;°  and  this  view  of  the 
subject  is  confirmed  by  the  reports  of  the  early  adjudications 
under  the  statute."  Indeed,  the  elements  of  the  doctrine  of  the 
English  Chancery,  in  relation  to  charitable  uses,  do  not  seem  to 
have  origluated  with  the  statute  of  Elizabeth,  but  are  traceable 
to  the  civil  latv;^  and  in  White  v.  White,  Lord  Thurlow  ex- 
pressly says,  "  the  cases  hdd  proceeded  on  notions  derived  from 
the  Roman  or  civil  law."  * 

1  Duke  on  Chantable  Uaes,  ]31, 154,  155,  ]63;  Cue  of  Sir  Aolhonj 
Brown's  will,  found  in  Attorney  Genentl  «.  The  Mutar  of  Breotford  School, 
1  Mylne  &.  Keene,  376. 

s  2  Kent,  Conun.  332 ;  McCartea  «.  Orpb&n  Aaylum  Society,  9  Cowen,  (N. 
Y.)  R.  477,  per  Jones,  Chancellor. 

3  Griffith  Flood's  Case,  Hob.  136  ;  se^  lioire*er,  1  Chan.  Cae.  134,  237 ; 
6  Dow,  136. 

'•  Code,  lib.  ],  L  3,  §  19,  ae,  tit.  3,  §  38 ;  Di^.  38,  2,  IS ;  SUvban's  note  to 
Domat,  b.  I,  tiL  ],§16;  Swinburne,  part  6,  j  1;  3  Domat,  b.  3,  liL  1,  j  6; 
b.4,tiL2,4  2,6i  b.  3,  tit.  1,^16;  2  Keot,  Coram.  33L 

*  1  Bro.  ChUk  Cu.  19. 
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Id  the  case  of  Baptist  Association  v.  Hart's  Ex'rs.,*  where  it 
appeared  that  a  bequest  had  been  made  to  as  unincorporated  as- 
sociation, for  the  purpose  of  educating  youth  of  the  Baptist  de- 
nominalion  for  the  ministry,  it  was  the  opinion  of  the  Supreme 
Court  of  the  United  Sutes,  as  delivered  by  Mr.  Chief  Justice 
Marshall,  that  charitable  bequests,  ishere  no  Ugal  interest  mu 
vetted,  and  which  are  too  vague  to  he  claimed  by  those  for  whom 
the  beneGcial  interest  was  intended,  cannot  he  established  by  a 
Court  of  Equity,  exercising  its  ordinary  jurisdiction,  independent 
of  the  statute  of  Elizabeth.  Mr.  Justice  8tory,  in  a  very  learned 
and  elaborate  opinion  in  this  case,  subsequently  published,  after  a 
very  full  and  critical  investigation  of  all  of  the  authorities  bearing 
upon  this  point,  came  to  (he  conclusion,  "  that  the  jurisdiction  of 
the  Court  of  Chancery  over  charities,  vhtrt  no  trmt  is  inter- 
posed, or  there  ie  no  person  in  esse  capable  of  taking,  or  where 
the  charity  is  of  an  iWe/inile  nature,  is  not  to  he  referred  to  the 
general  jurisdiction  of  that  Court,  hut  sprung  up  after  the  statute 
of  Elizabeth,  and  rests  mainly  on  its  provisions."* 

The  Supreme  Court  of  Connecticut  decided,  that  a  devise  of 
a  farm  to  the  ''yearly  meeting  of  people  called  Quakers,  in  aid 
of  the  charitable  fund  of  the  boarding-school  established  by  tbe 
Friends  in  Providence,"  which  was  not  incorporated,  could  not 
be  sustained  as  a  charity.' 

Tbe  two  last  quoted  cases,  do  not,  it  is  true,  bear  directly 
upon  the  question  we  are  considering ;  as  they  seem  to  have 
been  decided  upon  the  special  ground,  that  as  the  objects  of  the 
testator's  bounty,  not  being  incorporated,  were  incapable  of  taking, 
and  (he  words  of  (he  gifts  were  m  presenli,  and  no  tmsts  inler- 
poted  to  save  them,  in  common  law  phrase,  they  must  fall  to  the 
ground.*  Tbe  high  authority,  which  the  learning  of  the  Supreme 
Court  of  the  United  States  gave  to  their  opinion,  has  thrown  a 
doubt  over  the  subject  of  equity  jurisdiction  in  case  of  charitable 

I  4  Whe&L  R.  I,  9.  C, ;  I  HenaiDg  &  ftnnf.  (Virg.)  R.  471  to  476. 
«  3  Peter's  R.  Appendix,  481. 
9  Greene  v.  Dennis,  6  Conn.  R.  392. 

*  Coin.  Di^.  Deviae  K. ;  I  Roll.  Abr.  909 ;  Com.  Dig.  Cbtneeiy  !^  N.  1 1 
Widmore  v.  Woodrofle,  AmbL  636, 640. 
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uses,  without  the  aid  of  the  statute  of  Elizabeth,  vhicb,  in  a  mat- 
ter so  interesting  to  the  benevolence  of  the  country,  cannot  but  be 
lamented.  In  a  subsequent  case  of  great  importance,'  the  court 
seems  to  have  receded,  io  lact,  from  tbe  ground  taken  in  the  case 
alluded  to ;  and  upon  that  account  the  decree  was  not  concurred 
in  by  the  venerable  Chief  Justice,  and  Mr.  Justice  Story.  Later 
decisions^  by  tbe  same  Court  seem  to  have  been  thought  to  give 
evidence  of  a  stilt  farther  recession;^  though  they  are  cleariy 
defensible  upon  tbe  familiar  principle  of  dedications  of  lands  to 
public  uses,  always  supported,  even  though  made  without  deed, 
where  the  intent  to  dedicate  is  clearly  manifested  by  the  owner, 
especially  if  others  upon  the  fsith  of  the  dedication  have  been  led 
to  act  in  a  manner  prejudicial  to  them,  if  a  resumption  of  the 
grant  were  permitted.  Strong  dissatis&ction  with  the  decision  in 
Baptist  Association  e.  Hart's  Ex'fs.,*  upon  the  grounds  taken  by 
the  Court,  seems  to  have  been  .pianifested  by  Jurists  and  Courts 
in  this  country. 

In  a  case  of  great  importance,  tbe  question  came  directly  before 
the  Supreme  Court  of  Vermont,  in  Cbaucer;  ;  and  after  several 
arguments,  and  great  research  on  the  part  of  both  Court  and 
Counsel,  it  was  decided,  that  Courts  of  Cliancery  bad  jurisdiction 
of  bequests  to  charitable  uses,  before  the  statute  of  Elizabeth,  by 
virtue  of  their  ordinary  equity  jurisdiction  ;  that  the  law  now 
established  in  relation  to  donations  to  charitable  uses,  is  not 
derived  from  that  statute,  but  existed  anterior ;  and  that  such 
donations  to  an  unincorporated  society' — >as,  to  the  tbe  Treasurer, 
for  the  time  being,  of  tbe  American  Bible  Society,  will,  by  gen- 
eral law,  be  upheld.* 

1  Inglis  p.  Sailors'  Snug  Htrbor,  3  Peteia,  R.  ISH. 

s  Beotty  et  al.  «,  Kurtz  ct  aL  3  Peters,  R.  566  \  Chf  of  CiDciniuti  «. 
White,  6  Peters,  R.  631 ;  Barclay  et  al «.  Howell's  lewee,  6  Peten,  R.  498 ; 
New  OrleKH  v.  United  Slates,  ID  Peten,  R.  496 ;  and  Me  M'CoDnell  «. 
Tnstecfl  of  LexiRgtAD,  13  Wheat  R.  562. 

3  Ez're  of  Burr  v.  Smith  et  al.  7  Vermont  R.  303,  303^  301,  WiUiaiM, 
Chancellor. 

*  4  Wheat  R.  1. 

s  Executors  of  Burr  e.  Smith,  7  Vermont  R.  341,  whera  tbe  reader  wiD 
find  in  the  argameots  of  cotmtel  and  tbe  opinion  of  WillitnM,  Chaocdkr, 
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Ciiaocellor  Walworth  asserts  "  that  it  is  generall/  admitted  ibat 
tbe  decision,  in  Baptist  Association  e.  Hart's  Ex'ors.  case,  is 
wrong ;  and  that  it  may  now  be  considered  as  an  established 
principle  of  Amerioao  Law,  that  a  Court  of  Chancery  will  sus- 
tain and  protect  such  a  gift,  bequest,  or  dedication  of  property  lo 
public  or  cbantable  uses,  provided  the  same  is  consisteat  with 
local  laws,  and  public  policy ;  where  the  object  of  the  gift  or 
dedication  is  specific,  and  capable  of  being  carried  iDto  effect, 
according  to  the  intention  of  the  donor."  ' 

In  McCartee  e.  Tbe  Orphan  Asylum  Society,*  Chancellor 
Jones,  waiving  the  questions,  whether  a  Court  of  Chancery,  inde- 
pendently of  tbe  statute  of  Elizabeth,  would  support  a  devise  (o 
charitable  uses,  where  no  legal  interest  was  vested  on  account  of 
(he  loo  vague  description  of  those  who  were  to  take,  and  whether 
an  iDformalioD  in  tbe  name  of  the  attorney  general  of  the  State 
would  be  necessary  in  such  case,  if  the  devise  could  be  supported, 
as  was  intimated  by  the  Supreme  Court  of  tbe  United  Suies,^ 
decided,  that  a  Court  of  Chancery  may,  independently  of  the  sta- 
tute of  Elizabeth,  support  a  devise  to  trustees  for  the  use  of  a 
charitable  corporation,  not  withstanding  an   exception  of  bodies 

a  verj  learned  aod  labwioue  difcimion  of  all  the  cases  aad  coDsideratiou 
bearing  upon  the  point  See  alao  Coggeeball  e.  Feltan,  7  Johna.  (N.  Y.)  Ch. 
B.292;  SKent,  Comm.  SSIjInglis  e.  Truateea  of  Sailore' Snug  Harbor,  3 
Peters,  R.  153 ;  Griffin  v.  GnLham,  1  Hawka,  (N.  C.)  R.  96  i  Witman  «.  Lex, 
17  Serg.  &  R-  (Penn.)  R-  SB ;  Ha; or  and  Corporation  of  Philadelphia  e.  Elli- 
ott,  3  Rawle,  (Penn.)  R.  170 ;  Going  «.  Emery,  ]6  Pick.  (Mau.)  R.  107; 
Milton  ff.  Fii«  Parish  in  Milton,  10  Pick.  {Mass.]  R.  447 ;  Rice  c.  Osgood, 
9  Mass.  R.  3S ;  Hadlej  e.  Hopkins  Academy,  14  Pick.  (Haas.)  R.253;  S«n- 
denoa  v.  White,  18  Pick.  (Masa.)  R.  333 ;  Stone  «.  Griffin,  3  Vermoni  R. 
400;  Lockport*.  Weed,  3Cann.  R.  287;  Shapleigh  «.  Pilsburj,  1  Greenl. 
(Me.)  R.  271 ;  Baptist  Church  v.  Wilherelj,  3  Paige,  (N.  Y.)  Chan.  R.  39a 

1  Potter  V.  Chapin,  6  [N.  Y.)  Ch.  R.  649,  and  aee  Datch  Church  in  Gar- 
den Street  v.  Mott,  7  Paige,  (N.  Y.)  Ch.  R.  77,  and  Moore  v.  Moore,  4  Dana, 
(K;.)  R-  357,  in  which  case  the  eqnitjr  jurisdiction  over  charitable  bequests 
and  trusts  was  ably  discussed  by  C  J.  Robertson,  in  delivering  the  opioioD 
of  the  CourL 

"  9  Coweii,  (N.  Y.)  R.  437. 

>  Baptist  Association  «.  Hart's  Ex'ors.  4  Wheat  50 ;  3  Pelsrs,  R.  Appen- 
dbt,  496,  Oiunion  of  Story,  J. 
IS 
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pontic  and  corporate  a^  competeat  devisees,  in  ibe  statute  of 
wills.  In  the  opidion  of  the  Chancellor  delivered  in  this  case,  a 
very  full  view  and  elaborate  discussion  was  bad  of  all  the  cases 
hearbg  upon  the  point ;  and  the  power  of  Chancery  over  chari- 
table donations,  abstracted  from  the  statute  of  Klizabeth,  was 
very  learnedly  and  critically  considered.  The  decree,  as  we 
.  before  stated,  was  afterwards  reversed  in  the  Court  of  Errors, 
but  the  reversal  proceeded  upon  the  ground,  that  the  devjse  was 
made  directly  to  the  corporation,  and  not  to  trustees  for  its  ben- 
efit. This  question,  at  least,  may  hardly  be  considered  as  open, 
the  weight,  of  opinion  and  argument  being  in  favor  of  an  original 
and  necessary  jurisdiction  in  Chancery,  in  respect  to  bequests  and 
devises  in  trust,  to  persons  competent  to  take  for  charitable  pttr- 
posts,  when  the  general  object  of  iKe  charity  teas  spedjic  and  cer- 
tain, and  nol  contrary  to  any  positive  rale  of  2au.' 

A  devise  to  a  corporation,  to  be  created  by  the  legislature,  is 
held  good  as  an  executory  devise,  a  disunction  being  taken  be- 
tween a  devise  inpresenti  to  persons  incapable,  and  a  devise  t» 
futturo  to  an  artificial  being,  to  be  created  and  enabled  to  take.' 

§  7.  In  instruments  granting,  devising,  or  bequeathing  lands  and 
other  property  to  corporations,  and  in  grants  by  them,  a  misno- 
mer of  the  corporation  does  not  vitiate,  provided  the  identic  of 
the  corporation  with  that  intended  by  the  parties  to  the  instrument 
is  apparent.' 

1  S  Kent,  Comm.  387,  288,  4th  ed. 

a  Porter's  Case,  1  Co.  B.  24 ;  Case  of  Sutton's  Hospital,  10  Co.  33 ;  Attor- 
ney General  r.  Bowyer,  3  Ves.  714;  Inglis  c.  Sailors'  Soug  Harbor,  3  Po- 
tert,  R.  IIS  to  120,  J44;  McGirr  t.  Aaron,  1  Pena  R.  49;  Sanderson 
«.  White,  18  PicL  (Mass.)  R.  356,  357.  It  is  not  within  the  range  of 
our  sjbject  to  treat  particularly  of  the  effect  of  the  statute  of  Elizabeth 
upon  grants  and  devises  to  individualB  aod  corporatjoos  for  charitable  usea; 
but  we  would  refer  the  inquirer  to  Duke's  valuable  treatise  on  this  subject, 
2  FoubL  £q.  309  to  226,  and  notes,  and  to  4  Wheat  R.  Appendix,  3  to  23, 
where  the  principles  and  deciaiona  under  the  atatute  of  Elizabeth  are  very 
faithfully  brought  together  by  the  learned  reporter. 

3  See  Chap.  VIH,  and  cases,  Chancellor,  &.C.  of  Oxford,  10  Co.  R.  S9; 
CowdeDu.  Clerk,  Hob.  32;  Owen,  35;  Foster  *.  Walter,  Cro.  £.106}  Pint 
Parish  in  Sutton  p.  Cole,  3  Pick.  (Maaa.)  R.  23a 
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A  corporation  aggregate  canoot  bold  lands  in  joint-tenancy  • 
with  a  natural  person,  because,  as  tbe  corporation  never  dies,  tbe 
nalural  person  would  be  subject  to,  without  being  able  to  take 
adrantage  of,  tbe  incident  of  survivorship.  Such  a  corporation 
may,  however,  hold  lands  in  common  with  a  natural  person,  survi- 
vorship not  bebg  an  incident  to  Uods  so  holden.i 

§  8.  There  is  a  dictum  of  Mr.  Chief  Justice  Parsons,  "  that 
a  corporation  cannot  acquire  a  freehold  hy  a  disseizin  committed 
by  itself."  "  No  authority  is  cited  by  the  learned  judge  ;  but  from 
some  very  early  cases  we  should  infer  that,  as  a  general  doctrine, 
this  could  never  have  been  true.  Thus,  it  is  laid  down,'  that  a 
corporation  cannot  be  aiding  to  a  trespass,  nor  give  a  warrant  to 
do  a  trespass  without  writing  ;  and  it  appears  from  the  case  cited,* 
(hat  a  corporation  cannot  give  a  command  to  enter  into  land, 
without  deed,  nor  do  anything  which  vests  or  devests  a  freehold, 
nor  accept  a  dUatUin  mode  to  their  tue,  feithout  dud.  It  is 
said,  too,  by  Filzjames,  Justice,'  that  a  corporation  cannot  do  a 
tort  but  by  their  writing  under  their  leal ;  which  imports  that  by 
their  writing  they  may. 

Quare  impedit  lies  against  the  corporation,  though  tbe  hin- 
drance is  an  act  of  tort.*  The  statute,  9  Hen.  4,  c.  5.  recites 
tbe  practice  in  assizes  of  novel  "  disseizin  and  other  pleas  of  land, 
of  naming  the  mayor  and  bailifis  and  common  nliy  of  a  franchise,  as 
disseizors,  in  order  to  oust  them  of  holding  plea  thereof;  and 
directs  the  inquiry  before  the  judges  of  assize,  whether  they  be 
disseizors  or  tenants,  or  named  by  fraud,"  which  plainly  proves 
that  they  may  be  considered  as  disseizors.  Brook  also  puts  the 
case,  '*  if  tbe  mayor  and  commonalty  disseize  me,  and  I  release 
to  twenty,  or  two  hundred  of  the  commonalty  ;  this  will  not  serve 

1  PI.  Comm.  339  j  3  Lev.  13 ;  3  Black.  Conun.  184  ;  1  Kji  on  Corp.  7^ 

S  Weston  V.  Hunt,  2  Masa.  R.  502. 

3  Bro.  Corporations,  pi.  48. 

*  4  H.  7,  9 ;  4  H.  7,  16L 

»  )4  H.  8,  3,  29 ;  Bro.  Corporations,  pi.  34. 

'  Butler  0.  Bishop  of  HereFord  and  tlie  University  of  Cambridge,  Barnes, 
C.P.350;  sod  see  Rast497;  Ast.  378;  2  Mod.  Ent  2a  I ;  Winch.  635, 
700, 73],  733 ;  2  Lut  XlOO ;  3  Lev.  332. 
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'  the  mayor  and  commonalty  ;"  and  the  reason  is,  because  the 
disseizin  is  in  their  corporate  character,  and  the  releaae  is  to  the 
individuals.'  Indeed,  no  principle  with  regard  to  corporatJoiis 
saems  to  have  been  earlier  or  more  fully  established^  than  that 
they  might  acquire  a  freehold  by  disseizin  ;  though  in  conforrally 
with  the  strictness  of  the  old  law  in  rektion  to  them,  it  was  also 
considered,  that  if  a  disseizin  be  made  to  their  use,  tbey  could 
not  agree  to,  or  accept  it  without  deed,  or  in  other  words,  with- 
out writing  under  their  caramon  seat.'  From  the  ancient  decisi<HW 
with  regard  to  the  corporatioDS  of  the  common  law,  it  would  seem 
that  the  prevalent  opinion  was,  that  they  could  authorize  no  agent, 
do  no  act,  give  no  assent,  except  in  matters  of  the  most  tri&ing 
importance,  hut  by  deed.  This  notion,  even  with  regard  to  ibe 
old  corporations,  and  in  England,  has  been  greatly  relaxed ;  and 
in  regard  to  the  corporations  of  modern  times  created  by  statute, 
has,  in  our  own  country  at  least,  never  been  entertained.  We 
have  endeavored  elsewhere  fully  to  discuss  tins  subject,  and  would 
refer  the  reader  to  the  authorities  there  collected.'  From  the 
current  of  modern  decisions  there  can  be  no  doubt,  that  a  corpor- 
ation, equally  with  an  individual,  may  gain  a  freehold  by  a  disseizio 
committed  by  its  agent,  whether  authorized  by  deed,  or  vote,  — 
and  that  the  authority  of  the  agent,  and  the  acceptance  of  his  act 
by  the  corporation,  may  be  proved  by  the  acts  and  conduct  of 
the  corporation,  whether  manifested  by  it  collectively,  or  through 
its  officers,  agents,  tenants,  &c.*  In  Magill  v.  Kaufiman,  which 
was  ejectment  for  land  claimed  by  a  Presbyterian  coogregadon, 
before  incorporation,  under  a  purchase  by  their  trustees,  and  after 
incorporation  claimed  in  their  right  as  a  corporation,  the  Supreme  ' 
Court  of  Pennsylvania  held,  that  evidence  of  tbe  acts  and  declar- 
ations of  the  trustees  and  agents  of  the  corporation,  both  before  and 
after  the  incorporation,  while  transacting  the  business  of  the  cor- 
poration, and  also  evidence  by  witnesses  of  what  passed  at  the 

1  Bro.  CorpontiooB,  pi.  34;  and  aee  44  Ed.  2;  3  pi.  5;  8H.  6,1,  14;  4 
H.  7,  13 ;  14  H.  6, 3;  Yarboraugh  «.  Bank  of  Englaod,  16  Eut,  8,  9,  per. 
Elieaborougli,  C.  J. 

*  Yarborough  «.  Bank  of  England,  16  Euu  8,9  i  1  Kyd  on  Corp.  263,364. 

3  See  Cbap.  VIJI,  and  Cbap.  IX. 

4  Ibid. 
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tneetings  of  the  congregation  when  assembled  on  business,  were 
admissible  to  show  tbeir  possession  of  the  land,  and  the  extent  of 
tbeir  claim  of  its  boundaries.'  And  where  an  act  of  the  legis- 
lature authorized  the  trustees  of  a  corporation  to  take  pos- 
session of  land,  and  the  trustees  accordingly  eotered  upoo  it 
and  disseized  the  owner,  Uie  authority  thus  derived  was  deemed 
equivalent  to  an  authority  from  ^e  corporation  under  ils  common 
seal.'  The  Supreme  Court  of  Massachusetts  fully  recognise 
the  doctrine,  that  a  corporation  may  acquire  a  title  to  land  by 
disseizin  and  exclusive  adverse  possession,  although  such  disseizin 
was  not  authorized  by  deed  ;  and  in  this  respect  is  bound  by,  and 
entitled  to,  the  same  implications  from  its  corporate  acts,  as  an 
individual.* 

§  9.  Corporations  aggregate  have  at  common  law  an  incidental 
right  to  alien  or  dispose  of  tbeir  lands  and  chattels,  unless  specially 
restrained  by  their  charters  or  by  statute.*  ladependent  of  posi- 
tive law,  all  corporations  have  the  absolute  jus  ditponendi,  neither 
limited  as  to  objects,  nor  circumscribed  as  to  quantity.*  The 
circumstance,  that  the  stale  holds  some  of  the  stock  ^f  the  corpora- 
tion, does  not  at  all  aflect  the  right  of  alienating  its  property  ;  the 
stock  of  the  state  being  as  much  subject  to  the  exercise  of  this 
tight  as  ibe  stock  of  an  individual.*  In  England  this  common  law 
rif;ht  of  disposition  has  been  gready  restrained,  on  the  part  of 
religious  corporations,  by  numerous  statutes  from  the  statute  of 

1  4  Serg.  &  R.  [Penn.  R.  317 ;  tui  see  Wood  s.  Tate,  5  Boa.  &,  Pul.  346 ; 
Doe  V.  Woodman,  6  East,  R.  728 ;  Bank  of  the  United  Sutea  v.  Duidridt«, 
13  Wheat  R.  64 ;  Opinion  of  Storjr  J. 

s  Second  Precinct,  in  Rehobotb  v.  Carpenter,  S3  Pick.  (Htes.)  R.  131 ; 
Same  v.  Catbolic  Congregational  Church  and  Society  in  Rehoboth,  33  Pick. 
(Mass.)  R.  139 ;  Uiltoa  v.  First  Parieti  in  Milton,  10  Pick.  (Mass.)  R.  447. 

3  Ibid. 

4  Col  Lit  44  a,  300  b  ;  1  Sid.  161,  note  at  the  end  of  the  ctse.  The  case 
of  SuttoD'B  Ho«piUl,  10  Ca  30  b ;  1  Eyd  on  Corp-  108 ;  Com.  Dig.  Tit 
Fnncbise  F.  11, 18 ;  3  Kent,  Comm.  337. 

B  3  Kent,  Comm.  337;  The  Mayor  and  CommuDsliy  of  Colcbuter  v. 
Lowten,  1  Vea.  &  Bea.  23^  337,  341^  344 ;  Biimey'a  case,  3  Stand,  (Ud.) 
Chan.  R.  143. 

•  Binney^  ease,  3  Bland,  (Md.)  Chan.  R.  143; 
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WeatmiDSler  the  second,  13  Ed.  1,  ch.  41,  to  5  Geo.  3,  ch.  17  ; 
and  particularly  by  several  statutes  passed  in  the  reign  of  Eliza- 
beth.' These  disabling  statutes  have  not,  we  believe,  been  re- 
enacted  in  this  counuy;  though  Kent  inrorms  us,  that  "the 
better  opinion  upon  the  construction  of  the  statute  of  New  York, 
for  tht  incorpora^on  of  religiout  tocietiet,'  is,  that  no  religious 
corporation  can  sell  any  real  estate  without  the  Chancellor's 
order.*  It  would  seem,  however,  that  this  statute  applies  only  to 
absolute  sales  ;  and  that  the  Chancellor's  order  is  not  necessary  to 
warrant  the  sale  of  pews  in  a  church,  in  which  the  blerest  granted 
is  merely  limited  and  usufructuary.* 

How  far,  under  what  circumstances,  and  upon  what  application 
a  court  of  equity  would  restrain  a  corporation  from  an  improper 
alienation  of  its  property,  must  depend  upon  those  general  princi- 
ples, which  guide  it  in  the  exercise  of  its  powers  ;  hut  there  is 
little  doubt  that,  in  a  proper  case  made,  it  would  interfere  to  prevent 
a  disposition  of  its  property  for  other  than  corporate  purposes.* 

3.  A  corporation  authorized  to  dispose  of  its  property  may  in 
general  dispose  of  any  interest  in  the  same,  it  may  deem  expedient, 
having  the  same  power  in  this  respect  as  an  individual.*  Thus 
it  may  lease,  grant  in  fee,  in  tail,  or  for  term  of  life,'  mortgage,* 
and  though  insolvent,  assign  its  property  in  trust  for  (be  payment 
of  its  debts,'  defeating  hy  preferences,  where  the  law  allows  it, 

1  lEydooCorp.  116  to  163;  3  Rent,  Comm.  337. 
s  Law«  of  N.  Y.  Tol.  3,  313 ;  3  Rev.  Sl»t.  N.  Y.  298. 
»  a  Kent  Comm  3*^7,  228. 

*  Preligh  B.  Piatt,  5  Cowen,  (N.  Y.)  R.  494. 

s  Binnej'B  case,  3  Bland,  (Hd.)  Chan.  R.  142. 

■  Reynolda  v.  CommisBioners  oC  StarltB  C^ounljr,  S  Ham.  (Ohio)  R.  303. 

>  Co.  Lit  44  &,  300,  301,  333  b,  341  b,  343  a,  346  a,  b ;  Ploird.  199;  D;er, 
40,  pi.  1,  97,  pi.  45 ;  Godbolt,  SU  ;  1  Kyi  on  Corp.  108,  109, 110, 114, 115, 
116. 

*  Jacksoa  B.  Broirn,  5  Wend.  (N.  Y.)  R.  590 ;  Gordcn  v.  Preaton,  1  Watts, 
(Penn.)  R.  385. 

.  •  Stale  V.  Bank  of  Maryland,  6  Gill.  &  Johns.  (Md.)  R.  S05;  Union  Bonk 
ofTenncMeev.  Elliott  etal.,  6  Gill,  di  Johns.  (Md.)  31)3;  Warner  v.  Moirei 
et  al.  1 1  Vermont  R.  385 ;  Pope  r.  Stewart,  3  Stewart,  (Ala.)  R.  401 ;  Binney^ 
eaie,  3  Bland,  (Md.)  Cban.  R.  143 ;  Lennox  et  al.  v.  Roberta,  !I2  Wheat  R. 

37a 


D.qit.zeaOvGoOt^lc 


CH.  T.]         POWERS    EELATINO   TO   PROPERTT.  127 

even  the  prioriljr  of  the  Slate.'  This  right  of  assigDinent  is  not 
affected  by  a  provision  in  the  charter,  that  the  stockholders  shall 
be  individually  liable  for  the  corporate  debts.* 

§  10.  In  general,  corporations  must  take  and  convej'  their 
lands  and  other  property^,  in  the  same  manner  as  individuals  ;  the 
laws  relating  to  the  transfer  of  property  being  equally  applicable 
to  both.  As  we  shall  consider  in  the  nest  chapter  but  one'  the 
kinds  of  deeds  by  which  ihey  may  convey  their  lands,  and  how 
they  are  executed,  we  refer  the  reader  thither  for  these  heads. 

It  is,  however,  perfectly  competent  to  the  legislative  power,  lo 
confer  upon  corporations  the  privilege  of  taking  and  conveying 
lends  or  other  property,  in  such  manner  as  may  be  thought  most 
expedient ;  and  a  class  of  corporations,  or  gvaH  corporations, 
has  grown  up  in  New  England  out  of  the  circumstances  attending 
the  settlement  of  the  country,  called  Proprietors  of  common  and 
undivided  lands,  which  had,  and  in  early  times  ordinarily  exer- 
cised the  power  of  dividing  amongst  their  members,  and  convey- 
ing to  others  their  lands  by  vote.  As  these  corporations  are  some- 
what peculiar,  and  as  through  them  thiii  portion  of  the  country  was 
chiefly  divided  and  settled,  and  upon  their  proceedings  almost  all 
our  land  titles  ultimately  rest,  it  may  not  be  inappropriate  for  us 
to  bring  their  origin,  organization,  and  the  legal  eflect  of  their 
doings  into  one  view,  instead  of  scattering  our  remarks  upon  them 
through  the  whole  volume.  We  have  therefore  made  them  the 
subject  of  a  separate  chapter,  to  which  we  would  refer  the 
reader,* 

§  11.  1.  If  any  portion  of  the  members  of  a  corporation 
secede,  and  are  even  erected  into  a  new  corporation,  the  corpo- 
rate property  will  not  he  transferred  or  distributed  in  consequence 
of  the  separation,  but  wiU  remain  with  the  old  corporation,  unless 


1  State  «.  Bank  of  Maryland,  6  Gilt  &.  Johna.  (Md.)  R.  305. 
>  Pope  V.  BraadoD,  3  Stewart,  (Ala.)  R.  40], 
3Ch«p.VlL 
*Chap.  VL 
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indeed  there  be  an  agreement  made  for  the  partitioa  of  it.'  And 
if  a  religious  society  purchase  lands,  a  majority  of  them  have  a 
right  to  control  their  use  and  occupaiioo,  notwithstaadiag  any  sup- 
posed error  in  doctrine,  shonn  to  he  a  departure  Irom  the  belief 
of  the  majority  at  the  time  of  the  purchase.' 

2.  At  common  law,  upon  the  dissolution,  or  civil  death  of  a 
corporation,  all  its  real  estate,  remaining  unsold,  reverts  back  to 
the  original  grantor  or  his  heirs  ;  *  for,  says  Coke,  "  in  the  case  of 
.  a  body  politique  or  incorporate,  the  fee-simple  'a  vested  in  their 
politique  or  incorporate  capacity  created  by  the  policy  of  man, 
and  therefore  the  law  doth  annex  the  condition  in  law  to  every 
such  gift  or  grant,  that  if  such  body  politique  or  incorporate  be 
dissolved,  that  the  donor  or  grantor  shall  re-enter,  for  that  the 
cause  of  the  gift  or  grant  faileth."*  The  grant  is  indeed  only 
during  the  life  of  the  corpora^oo,  which  may  endure  forever ;  but 
w^en  the  life  is  determined  by  the  dissoluuon  of  the  body  politic, 
tl|f  grantor  takes  it  back  by  reversion,  as  in  case  of  every  other 
grant  for  life.*  In  such  an  event  the  personal  property  of  the 
corporation  in  England  vests  in  the  king,*  and  in  this  country,  in 
the  people,  as  succeeding  to  his  right  and  prerogative,*  and  the 
debts  due  to  and  from  the  corporation  are  extinguished.*     Every 

1  Dartmouth  College  v.  Woodward,  4  Wheat  R.  516 ;  Brown  v.  Porter, 
IDMa>&R.g3',  Baker,  «tal.  e.  Paleis  ]6  Haca.  R.4SB;  North  Hen)|»te&d 
V.  Hempetead,  2  Wendell,  (N.  Y.)  R.  135,  per  Savage  Ch.  J. ;  and  aee  Thelnh. 
of  Harrison  v.  The  Inb.  of  Bridgeton,  16  Mass.  R.  16;  The  Ink  of  County 
ofHunpsliire  e.  Thelnh.  of  County  of  PraDklin,  16  Mass.  R.  76;  Smith  k 
Smith,  3  Deaaaaa,  (S.  C.)  Ch&n.  R.  557. 

"  Eeyser  et  al.  v.  Staniafer  et  al.,  6  Ohio  R.  363. 

>Co.  Lit  13  b;  Edmunds  «.  Brawn  &.  Sillard,  1  Lev.  337;  Pollexfen, 
Arg.  Q.UO.  War.  113;  Attorney  General  v.  Ld.  Go wer,  Q  Mod.  236;  Col- 
cheater  «.  Seaber,  3  Burr.  R.  1866,  Arg.;  Rex  v.  Pusmore,  3 Term.  R.  199 ; 
1  Black.  Comm.  484 ;  2  Kjd  on  Corp.  516 ;  Hooker  o.  UticB.Turnp.  Company, 
13  Wend.  (N.  Y.)  R.  371 ;  State  Bank  t>.  State,  1  Black.  (Ind.)  R.  267;  3  Kent, 
Comm.  346 ;  Folger  «.  Chase,  18  Pick.  (Mass.)  R.  66. 

*  Co.  Lit  13  b.  • 
B  1  Black.  Comm.  484. 

■  Authorities  above. 

*  3  Kent,  Comm.  347,  and  aee  above. 

*  Ibid  J  McLaren  e.  Pennington,  1  Paige,  (N.  Y.)  Chan.  R.  111. 
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creditor  of  a  corporation  contracts  with  reference  to  tbls  con- 
tingency, and  the  existence  of  a  private  contract  cannot  force  a 
perpetual  existence  upon  sucb  a  body  contrary  to  public  policy.* 

A  niei^er,  by  act  of  the  legislature,  of  tbe  riglits  of  an  old  cor- 
poration in  a  new  one  is  not,  however,  such  a  dissolution  of  a 
corporation,  as  that  the  real  estate  of  (he  old  corporation  reverts 
to  tbe  grantees.'  These  consequences  of  dissolution  upon  the 
property  of  a  corporation  are  usually  averted  by  some  provision 
in  the  charter,  or  by  statutes  general  or  special.'  And  when  the 
legislature  proceeds  under  a  general  statute  to  wind  up  the  concerns' 
of  a  bank,  those  provisions,  calculated  to  apprise  all  interested  of  the 
fuo da meotar changes  going  on  in  the  institution,  must  be  complied 
with,  in  order  to  give  legal  efficacy  to  the  acts  done  under  such 
statute  ;  and,  if  they  are  not  complied  with,  the  corporation  will 
not  be  divested  of  its  property,  and  the  existence  of  its  charter 
will  not  be  thereby  terminated.*  That  clause  of  the  Constitution 
of  Indiana,  which  provides  "that  no  man's  property  shall  betaken 
for  public  use  without  the  consent  of  his  representatives,"  does 
not  prohibit  a  judgment  of  seizure  of  corporate  franchises  in  91W 
warranto,  nor  prevent  the  common  law  consequences,  upon  such 
a  dissolution  of  a  corporation,  as  to  its  properly.' 

'  Authoritica  above,  and  Mumma  e.  The  Potomac  Co.,  8  Peters,  S8I. 

"Union  Ceinal  Co, e.  Young  et  al^  1  Whsrt  (Penn.)  R.  410;  Bellows  tr. 
Hallowell  &.  AvgaKa  Bank,  3  Mutoo,  C.  C.  R.  31 ;  Slate  Bank  of  Ind.  v. 
Slate,  1  Black,  ^nd.)  R.  773. 

a  2  Kent,  Comra.  247 ;  McLaren  v.  Pennington,  I  Poge,  [N.  Y.)  Chan. 
B.  III.  SlaL  Mass.  1819,  cb.  43,  which  entitles  all  corporationa  of  that 
State  to  three  jears  from  the  day  of  their  Viaaolution  to  wind  iip  their  afikira 
and  divide  their  stock.  Under  this  st&Iute,  it  was  held,  that  a  bank  was 
anlborised,  just  before  the  expirstion  of  the  three  jenri,  to  indorse  a  note  to 
trustees  appointed  to  wind  up  the  affnin  of  tbe  bank.  Folger  v.  Chase,  16 
Pick.  (Haas.)  R.  66. 

*  Famen  Bank  of  Delaware  v.  Bcaaton,  7  Gill  &  Johns.  (Md  ]  R.  422. 

s  State  Bank  ofladiaDas.  State,  I  Black.  (lad.)  R.  27& 

17 
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CHAPTER  VI. 

OF    PBOFRIETOBS    OP   COHHON     AND    DNDITIDED    LAITD8. 

§  1.  Whkn  our  aocestors  first  came  to  America,  it  was  usual, 
in  some  of  the  New  Knglaad  States,  for  the  legislatures  to  grant 
a  township  of  land  to  a  certain  number  of  proprietors,  as  grantees 
in  fee,  to  hold  as  tenants  in  common  ;  and  a  great  proportion  of 
the  lands  of  Massachusetts  and  Plymouth  colonies  were  origiuaUy 
granted  by  the  colonial  legislatures  in  thb  way.'  Much  larger 
tracts  in  Massachusetts  under  grants  from  the  Council  at  Plymouth, 
ia  England,  from  the  General  Courts  of  the  colonies  of  Massa- 
chusetts and  Plymouth,  and  from  the  Indians,  were  claimed  by 
proprietors ;  the  Kennebeck  proprietors  claiming  about  three 
millions  of  acres  ;  the  Pejepscot  proprietors  about  as  many  more ; 
the  Waldo  proprietors  about  a  million  of  acres ;  the  Pemaquid 
proprietors  about  ninety  thousand  acres ;  and  upon  settlement 
of  rights  and  boundaries  with  the  State,  these  proprietors  retained 
nearly  one  half  of  what  they  thus  claimed  and  held.*  Other  large 
tracts  were  also  held  and  claimed  under  Indian  titles,  recognised 
by  the  legislatures.*  In  Rhode  Island,  which  was  originally 
settled  by  persons  persecuted  from  other  colonies,  and  who  had 
at  first  no  charter  of  government,  the  proprietors  Acquired  their 
lands  wholly  by  purchases  from  the  Indians,  subsequently  con- 
firmed by  the  General  Assembly  organised  under  the  charter  of 

I  3  Dane,  Abr.  698. 

■  4  Daae,  Abr.  70;  SulliTsn  on  Land  Titles,  39,  40,  44  to  4a 
3  Bullivui  OD  Land  Titles,  40  to  46.  Thn  letter  of  Goraraar  Winaloir, 
of  the  Plymouih  Colony,  of  the  lat  of  May,  1676,  sUtea,  that  before  King 
Philip's  war,  the  EagUab  did  not  poaaeaa  one  foot  of  land  ia  that  coloof, 
but  what  was  fairly  obtained,  bf  honevt  purchaae,  from  the  Indian  proprie- 
tora,  with  the  knowledge  and  alJowanc*  of  liie  General  Court  Huard'i 
Collection  of  State  Papara,  toL  !^  p.  931  to  534 ;  Holmei's  Aanala,  toL  I, 
p.  383;  3  Kent,  Comm.  391- 
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Cbarlea  IL'  Thus,  in  almost  every  town  id  New  England,  there 
was  a  body  of  proprietors,  distinguished  rrom  those  inhabitants, 
who  had  no  interest  in  the  grants  and  purchases  referred  to.  As, 
in  early  times,  the  lands  were  of  little  money  value,  this  latter 
class  of  inhabitants  formed  a  very  insigniGcent  number ;  so  that  a 
town,  and  proprietors  meeting  would  be  composed  of  nearly  the 
Bame  individuals.  Hence,  it  is  by  no  means  uncommon,  in  the 
earlier  records,  to  find  the  doings  of  the  towns  and  proprietors  . 
confounded ;  the  same  clerk  usually  acting  for  both,  and  attribu- 

I  See  Preamble  and  Act  of  1682 ;  R.  Island  Uwe,  Dig.  1730,  p.  30,  31. 
In  apeabing'  of  Rhode  Island  in  this  connesion,  we  exclude  thoae  portiona 
of  the  Slate  over  which  HasMcbuaettH  and  PI; mouth  Colooiee, — and  when 
united,  —  the  Province  of  HaBsachuBetts  Bay,  once  exeiciaed  juriedictioD. 
Upon  Beitlement  of  the  boundary  line  of  Rhode  laland  on  the  east,  and  by 
concession  on  the  part  of  Massacbusetts  on  the  north,  the  former  State 
became  posseased,  and  for  the  6ret  time,  of  much  of  the  territory  included 
within  her  chartered  limits ;  whereupon,  by  act  of  the  General  Assembly 
of  Rhode  Island  in  1746,  the  grants  made  by  the  late  Colonies  of  New 
Plymouth  and  Maasachusetta,  or  the  Province  of  Maesachusetts  Bay, 
were  continned.  The  title  to  the  Providence  Purchase  originated  in 
&  deed  from  Canooicus  and  MiaDtinomo,  uncle  and  nephew,  Narragan- 
sett  Sachems,  to  Roger  Williama,  of  "all  the  lands  and  meadowe  on 
the  two  fresh  rivers,  the  Mosfaasuck  and  the  Woonasquelucket ; "  the 
same  lands  being  more  definitely  bounded  in  a  subsequent  deed  from  Ibe 
same  Sachems  lo  the  Founder  of  Rhode  Island.  Between  1636  and  1638, 
Roger  Williama,  by  a  deed  which  hae  been  loet,  communicated  his  title 
thus  acquired  to  his  twelve  associates,  thereby  giving  "  equal  right  and 
poner  of  enjoying  and  disposing  of  Ibe  same  grounds  and  lands'*  to  bis 
friends,  the  said  associates,  "and  such  others  as  the  major  of  us  shall  admit 
into  tlie  same  fellowship  of  vote  with  us."  This  was  the  commencement  of 
the  Proprietors  of  the  Providence  Purchase,  whose  very  title  contemplates 
that  it  was  to  be  shared  with  those  who  might  settle  in  the  colony,  and  who, 
from  that  time  forward,  always  acted  as  if  incorporated,  disposing  of  their 
lands  in  the  same  way  they  transacted  their  town  business,  by  mere  vote. 
The  evidence  of  the  original  "  lu?dve  mens  dted,"  as  it  is  commonly  called,  is 
found  in  a  subsequent  deed  from  Roger  Williams  to  the  same  effect,  (though 
very  much  and  very  inlerestingly  expanded  by  a  complete  history  of  the  eir- 
enmstances  attending  the  settlement  and  purchase,)  and  in  a  memorandum 
concerning  the  lost  deed  left  by  him.  All  the  land  titles  in  the  Providence 
Purchase  rest  on  this  foondation,  npported  by  the  Charter  of  Charles  II., 
and  the  act  (rf  1682. 
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ting  to  the  one  body  the  appropriate  transaclions  of  ibe  otber.' 
Il  was  early  found  that  the  proprietors,  In  many  cases,  were  too 
Duiuerous  and  dispersed  to  manage  their  lands  as  individuals ; 
since,  without  incorporation,  they  could  never,  as  a  body,  legally 
act  even  by  majorities,  so  as  to  bind  their  dissenting  associates  ; 
nor  make  a  lease  or  sale  of  their  lands,  without  the  concurrence 
of  every  proprietor  in  the  esecutionof  the  deed.*  Accordingly, 
in  (he  old  digests  of  all  the  New  England  colonies,  acts  are  found 
prescribing  the  mode  in  which  their  meetings  shall  be  called,  and 
empowering  them  to  choose  officers, — pass  orders  relative  to 
the  management,  division,  and  disposal  of  tbeir  common  lands,^ 
and  in  some  of  the  colonies  to  assess  and  collect  taxes  from  tbeir 
members  ;  in  short,  communicating  to  them  all  the  incidents  of  a 
corporation  aggregate,  without  giving  them  that  name.*     In  some 

'  2  Dane,  Ahr.  638.  Tliia  conruaion  ia  found  in  the  esrly  reconlB  of 
Providence,  R.  I. ;  the  records  of  bolh  toirn  ftod  proprietors  being  kept  in 
the  same  book  until  1717-18. 

S  In  Rhode  Island,  and  not  improbabi;  in  aome  of  the  other  States,  be- 
fore any  act  waa  passed  enabling  them  so  to  do,  and  in  fact  whilst  the  set- 
tlements themselves  were  acting  under  a  Toluntary  compact  of  goverameDt 
merely,  the  proprietors  were  accustomed  to  assemble  and  pass  votes  and 
orders  relative  to  their  common  property,  in  the  same  manner  as  if  incorpo- 
rated; admitting  members  into  the  propriety,  upon  payment  of  a  cer- 
tain sum  towards  the  common  stock,  by  mere  vote ;  and  io  the  same  sim- 
ple way,  from  time  to  lime,  dividing  their  lands  amongst  those  entitled,  ac- 
cording to  their  rights.  As  all  the  colonists  were  alike  interested  in  the  va- 
JidiLy  of  such  proceedings,  there  nna  ihen  probably  as  little  danger  of  ihcir 
being  impeached,  as  there  would  be  at  the  present  duy  of  interference  nitb 
a  tqvatter  in  the  western  country,  when  bidding  at  a  public  sale  for  govern- 
ment landa  which  lie  hsd  occupied  without  title.  A  aimilar  course  was  taken 
in  the  colony  of  New  Plymouth  while  under  their  fsmous  compact  See 
Laws  of  the  Col  of  New  Plymouth,  29,  and  onwards. 

3  4  Dane,  Abr.  70,  71,  72,  and  Sullivan  on  land  titlea,  122,  123,  for  Mass. 
Acts,  being  Acts  of  1636,  1(192,  1712,  1735, 174 1, 1753,  178a  Laws  of  the 
Colony  of  New  Plymouth,  197,  198.  223;  Inhab.  of  Springfield  ».  Miller, 
]3  Mass.  R.  415 ;  Thorndike  v.  Barrolt,  3  Greenl.  (Me.)  K.  380 ;  Thomdike 
r.  Richards,]  Shepley,  (Me.)  R.  4.10;  Coburn  «.  Ellenwood,  4.  New  Hamp. 
R,  99 ;  Farrar  v.  Perley,  7  Green).  (Me.)  R.  404 ;  Woodbridge  o.  Proprietora 
of  Addison,  6  Vermont  R.  S04,  206;  Stiles  e.  Curtis,  4  Day,  (Conn.)  R. 
328  i  Laws  R.  L  Dig.  1730,  p.  30, 31. 
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of  the  colonies,  these  powers  were  granted  to  ihem,  one  by  one, 
in  successire  statutes ;  aod  in  others,  at  once,  b;  a  single  act 
of  J^islation.  As  the  proprietors  sold  and  set  off  their  lands  in 
severalty,  they  remamed  proprietors  in  common,  only  of  the  resi- 
due ;  until  at  last,  in  some  of  the  towns  of  the  earlier  seitled 
states,  there  is  a  small  portion  only  of  such  lands  left,  and  in  most 
of  ^em,  none  at  all.  In  some  of  the  States,  they  have  therefore 
become  obsolete  for  want  of  something  to  act  upon  ;  their  lands 
being  all  sold  or  divided,  and  settled;  and  tbeir  former  existence* 
is  known  only  by  tradition,  and  by  their  records,  to  be  found  in  the 
public  offices,  or  in  the  hands  of  some  '*  Proprietor's  Secretary  " 
of  antiquarian  taste,  who  since  bis  appointment,  has  never  been 
troubled  with  any  proceedings  on  the  part  of  his  coiislituents.  In 
other  Slates,  they  remain  in  the  exercise  of  their  powers  to  the 
present  day,  —  some  newly  organized,  and  almost  all  having  yet 
something  to  do  ;  hut  it  requires  not  prophecy  to  foretell,  that  the 
fast  and  far  spreading  settlements  of  our  country,  will  soon  gatber 
in  the  last  of  this  early  growth  of  corporations  in  the  soil  of  New 
England. 

§  2.  By  the  acts  before  referred  to,  it  will  be  found  that  pro- 
prietors meetings  were  called  by  a  warrant  or  order,  issued  at  the 
request  of  some,  or  a  specified  number  of  the  proprietors,  by  a 
magistrate,  as  a  justice  of  the  peace,  the  warrant,  we  believe,  in 
idl  the  colonies,  being  required  to  set  forth  the  occasion  of  the 
meeting.  When  met,  the  proprietors  were  also  empowered  lo 
choose  a  clerk,  surveyors,  and  other  officers,  who,  in  some  of 
the  colonies  were  required  to  be  sworn.  They  could  not  legally 
act  upon  the  business  of  the  propriety,  unless  at  a  meeting  warned 
according  to  the  statute  euabling  them  to  assemble  in  a  corporate 
character.'  But,  though  the  vote  of  proprietors  appointing  an 
agent  for  a  special  purpose  may  not,  for  such  a  cause,  be  legal 
when  passed  ;  yet,  if  the  proprietors  acquiesce  in  the  appointment, 
receive  the  benefit  of  his  transactions,  knowing  that  he  acted  for 
them,  and  take  no  measures  to  show  their  dissent  to  his  proceed- 
ings, they  so  far  ratify  his   doings,  that  they  will  be  as  binding 

>  Woodbridge  «.  Proprietors  of  AddUon,  6  VennoDt  R.  304,  S06. 
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upon  tbem,  as  if  fae~  had  been  legally  appointed.*  In  a  nnt 
brought  by  the  propri'etora  themselveai  they  were  required  to  prove 
the  warrant  of  the  justice  calliog  a  meeting  only  tieenty  years 
before,  for  the  purpose  of  reorgaoiaii^  the  propriety  ;'  but  not 
to  prove  a  warrant  for  callii^  a  first  raeetiog  held  aevtnty  years 
before.'  And  after  the  lapse  of  for^  years,  and  long  exercise 
of  corporate  rights,  a  regular  warrant  calling  the  first  tneetiDg  may 
well  be  presumed.*  Thus,  where  persons  assumed  to  act  as  a 
'propriety  more  than  forty  years  ago,  and  having  accomplished  the 
purpose  of  their  association,  had  ceased  for  more  than  tlnrty 
years  to  act  in  that  character,  it  was  held,  that  a  stranger,  as  one 
claiming  under  a  residuary  devisee  of  a  proprietor,  could  not 
dispute  their  capacity  thus  to  associate,  nor  controvert  rights 
derived  from  and  held  under  them.*  Copies  of  ancient  proprie- 
tary grants  are  admissible  in  evidence,  without  proof  that  the 
meetings  at  which  they  were  made  were  legally  assembled.*  If 
the  records  of  a  proprietors  meetieg  state  it  was  legally  warned 
and  held,  this  has  been  deemed  prtna  /am  evidence  of  the  fact,' 
and  that  the  articles  of  business  acted  upon  at  such  meeting 
were  inserted  in  the  warrant.'  In  Maine  it  has  been  decided,  that 
a  first  meeting  of  a  propriety  of  that  state  will  not  be  treated  as 
illegal  and  void,  because  called  by  the  ma^strate  to  ha  held  in 
New  Hampshire,  in  which  State  the  proprietors  resided,  no  place 
of  meeting  being  prescribed  in  the  statute.* 

The  records  and  certificates  of  the  records  of  proprietors^ 
with  regard  to  the  partition  and  transfer  of  their  common  lands, 
must  be,  and  are  continually  received  as  evidence ;  and  th«r 

1  Woodbridge  «.  Proprieton  of  Addison,  6  Vermoot  R.  SM ;  Abbot  *. 
Mills,  3  Termont  R.  538. 
s  Proprietors  of  UoDuinoi  Greit  Bnch  v.  Rogers,  1  Mbb«.  R.  159. 
3  Ibid. 

*  Copp  t>.  Lamb,  3  Fairf.  (He.)  R.  313 ;  Pitts  tr.  Temple,  S  Hua.  R.  538. 
s  Copp  c.  Umb,  3  FairT.  (He.)  R.  312. 

■  Pitts  «.  Temple,  3  Mass.  R.  538. 

*  Sledman  v.  Pntnej,  N.  Chip.  (Vt)  R.  11 ;  CodmanetaL  «.  Wioikiw,  10 
Mass.  R.  150, 151. 

«  Do«  IP.  Lawrence,  1  Chip.  (Vt)  IL  103: 

*  Copp  p.  Lamb,  3  Fai^  (He.)  E.  311 
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practice  for  a  immber  of  yeara  is  in  itself  proof  of  their  agree- 
ment and  consent,  in  a  particular  mode  of  conducting  their  busi- 
ness, which,  if  not  illegal,  or  so  nocertain  as  to  be  utterly  void, 
most  bfl  considered  as  settled  by  the  will  of  all  concerned.'  As 
we  have  before  remarked,  in  ancient  times  the  affairs  of  the  towns, 
and  of  the  proprieties  within  them,  were  not  always  kept  distinct. 
Where  this  has  been  shown  to  be  the  case,  a  proprietary  grant, 
voted  by  the  town  and  attested  by  the  proprietary  clerk,  and  also 
very  ondent  grants  voted  by  the  proprietors  in  their  own  name, 
and  even  in  the  natne  of  the  town,  and  attested  by  the  town  clerk, 
have  beeo  admitted  in  evidence.' 

A  book  of  proprietors  records,  which  had  been  in  the  pos- 
session of  the  grandfather  of  the  witness  who  produced  it,  and 
for  thirty  years  in  the  hands  of  the  grandfather's  executor,  from 
wbotn  it  came  to  the  witness,  was  admitted  in  evidence,  there 
being  no  proof  that  the  propriety  was  still  in  existence  with  a 
clerk  to  keep  their  records,  and  no  place  appointed  by  law  for 
the  deposit  of  them.*  In  Vermont,  the  records  of  the  proprie^ 
tors  clerk,  of  deeds  made  and  recorded  prior  to  the  statute  of 
1783,  autfaori^ng  such  clerks  to  record  deeds,  are  not  evidence 
of  title  to  the  lands  therein  described.*  If  a  record  in  tlie  pro- 
prietors book  be  a  distinct  record  of  a  rote  at  a  regular  meeting, 
granting  to  one  of  their  number  a  parcel  of  the  common  land  to 
be  held  in  several^,  and  locatiog  and  describing  it  by  definite  and 
intelligible  terms,  the  plain  import  of  such  a  vote  cannot  be  con- 
troverted by  parol  evidence.*  But  if  the  entry  be  not  a  record 
of  the  vole  of  the  proprietors,  but  may  be  the  act  of  the  propri- 
etors, or  of  the  clerk  or  other  officer,  the  book  being  ambiguous 
in  this  respect,  parol  evidence  is  admissible  to  show  with  what 
intent  the  entry  was  made.*  Thus  a  proprietors  clerk  was  admitted 
to  testify,  from  his  knowledge  of  the  mode  in  which  the  records 
of  the  propriety  were  kept,  and  in  which  the  propriety  conducted 

)  Codmu  «.  Winalow,  10  Mua.  R.  150, 151,  p«i  SevaU  J. 

*  3  Dane'i  Abr.  095. 

3  Tolmtn  «.  Emenon,  4  Pick.  {Hut.)  R.  I60l 

*  Hut «.  Gage,  6  Vt.  R.  170. 

*  WiUiams  a.  lageO,  31  Pick.  (Msm.)  R.  388. 
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its  business,  whether  an  ancient  vote  appearing  in  the  records  was 
intended  as  a  definilive  grant,  or  whether  something  farther,  as  the 
action  of  a  locating  committee,  and  their  report  locating  and  con- 
fitmiog  the  grant  and  recorded  in  the  book  of  locations,  ought  not 
to  appear  before  the  records  could  be  said  to  afford  evidence  of  a 
complete  title.'  ' 

§  3.  In  some  of  the  earlier  colonial  statutes  the  provisions, 
enabling  the  proprietors  to  act  in  a  corporate  character  in  relation 
to  their  common  lands,  are  very  general.  One  of  them,  after 
reciiiog  io  the  preamble  "  that  no  order  hath  biae  yett  made  for 
their  orderly  meeting  together  to  devide  the  said  lands,  or  to 
make  orders  for  the  settlement  of  the  same,"  empowers  them 
"  to  come  together  att  the  $ame  certain  time  and  place  to  irantatt 
tuch  mattert  at  may  concern  them,  and  what  thallbe  lawfiUly  acted 
att  inch  meeting'  by  the  propriatort,  or  the  major  pte  of  then 
ehall  be  vallid  and  binding."*  Aooiher,  after  reciting  that 
"  there  is  considerable  of  lands  lying  yet  uncommon  and  undi- 
divided,"  *'  for  the  more  orderly  way  and  manner  of  the  several 
proprietors,  their  managing  the  prudential  affairs  thereof,  and  for 
the  more  effectual  making  of  just  and  equal  decision  or  divisions 
of  the  same,  so  that  each  and  every  of  the  proprietors  may  have 
their  true  and  equal  part  or  proportion  of  land,  according  to  bb 
or  their  proportion  of  right,  and  that  the  exact  boundaries  of 
each  and  every  man's  allotments,  when  laid  to  him,  may  be  held 
in  perpeluam,"  provides,  for  the  calling  of  meetings  and  the 
election  of  officers,  "/or  the  orderly  carrying  on  and  manage- 
ment of  the  whoU  affairs  of  tuch  community.^"  In  other  statutes 
the  language  used  Is  more  precise,  the  proprietors  being  em- 
powered "to  order,  manage,  improve,  divide,  and  diepose  of 
their  common  landt,  in  such  way  and  manner  as  shall  be  agreed 
on  by  the  major  part  of  the  Interested  present  at  a  legal  meeting, 
the  votes  to  be  collected  and  accounted  according  to  iuterest."  * 

■Ibid. 

■  Laws  of  the  ColoDf  of  Plymouth,  198,  Brigh&in's  edit 
)  UwB  oT  R.  I.  Dig.  1730,  ftgea  30, 31. 

4  4  Cane's  Abr.  70,  71,  73;  lahab.  of  SprinEfield  «■  Miller,  19  Hui.  B. 
415;  Tbomdike  v.  Barrett,  3  Gieenl,  (He.)  R.380j  Thoradike  «.  Richtrds, 
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There  is  certamlj  nothing'  in  this  language  t«keti  bjr  itself,  . 
whichf  at  the  present  day,  would  be  constnied  to  authorize  a  cor- 
poration to  divide  or  convejr  its  real  estate,  in  a  manner  different 
from  that  established  by  the  general  law.  On  the  coniraiy  the 
Plymouth  statute  expressly,  and  the  rest  by  natural  implication, 
recognise  those  acts  of  the  proprietors  only  to  be  valid,  which  are 
lawfully  done.  It  should  be  recollected,  however,  that  some  of 
these  statutes  were  undoubtedly  passed  in  reference  to,  and  with 
a  view  to  legalize  the  doings  of  proprietors  already  in  ibe  practice 
of  assembling  and  acting  as  if  incorporated,  in  the  management  and 
disposition  of  their  common  lands  ;  the  proprietors  or  settlers 
having  in  Plymouth  and  Rhode  Island  at  least,  without  legal  war- 
rant, under  voluntary  compacts,  and  from  the  very  necessity  of 
their  condition,  assumed  the  power  of  self-government,  and  of 
disposing  of  their  land,  in  the  same  manner  as  Uiey  transacted 
their  other  common  business  by  vote,  as  if  in  the  exercise  of 
sovereign  power.  In  the  other  colonies,  as  we  have  before 
noticed,  from  the  fact,  that  the  same  individuals  composed  both 
the  inhabitants  of  the  towns  and  the  members  of  the  propriety, 
the  doings  of  these  diflerent  bodies  were  frequently  confounded  ; 
and  at  all  events,  it  was  natural  that  the  mode  of  transacting  their 
town  business,  which  was  by  vote,  should  be  adopted  in  those 
simple  times  with  regard  to  the  disposition  of  their  lands  ;  espe- 
cially when  we  consider  the  great  extent  and  httle  value  of  their 
possessions,  and  the  frequent  divisions  to  settlers,  which  were  to 
be  made,  rendering  formal  conveyances  on  each  occasion  incon- 
venient and  expensive.  Conslruiog  these  statutes  therefore  in 
reference  to  the  condilioo  and  well  known  practices  of  tbe  pro- 
prietors, they  would  seem  fairly  to  authorize  tbe  modes  of  convey- 
ance and  division  adopted  by  these  bodies.  These  varied  in  the 
different,  and  even  in  the  same  proprieties. 

Without    doubt,    a  proprietary  conveyance  by  vote    alone, 
definitely   describing  the  lot  sold  or  set  off,    is  sufficient.'     A 


1  Shepler,  (Ma)  R.  430 ;  Cobam  t>.  Elleoirood,  4  N«w  Uamp.  R.  99 ;  Wood- 
bridge  V.  Pn^eton  of  Addison,  6  TermoDt  R.  904. 
1  WilliuDa  9.  Ingell,  21  Pick.  (Uw)  &.  288. 
18 


D.qit.zeaOvGoOt^lc 


138  PRIVATE   CORPORATIONS.  [cH.  TI. 

common  mode  of  partition  was  for  tfae  proprietors  to  vote,  that  there 
should  be  a  new  division  of  thetr  common  lands,  so  many  a£res  to 
each  full  righti  and  in  the  same  proportioo  to  each  parl'right ;  to 
be  taken  up  after  a  specified  time.  Each  proprietor  was  there- 
upoa  entitled  to  call  upon  the  surveyor  to  make  for  him  a  survey 
of  so  much  of  the  common  land,  selected  at  tbe  pleasure  of  the 
proprietors,  to  which  the  vote  of  partition  applied,  as  his  right  en- 
titled him  to  ;  the  survey  was  then,  to  avoid  all  collision,  taken  to 
a  slaoding  committee  of  the  proprietors  for  allowance,  and  if  by 
them  allowed,  was  by  the  clerk  recorded,  and  thus  the  title  in 
severalty  became  complete.  Another  mode  was  for  a  com- 
mittee, appointed  for  the  purpose,  to  bound  out  the  tract  intended 
to  be  divided,  and  to  divide  the  same  into  as  many  equal  parcels, 
having  regard  both  to  quantity  and  quality,  as  there  were  proprie- 
tors, and  to  return  a  plat  of  tbe  same  to  the  proprietors,  on  which 
each  lot  was  marked  out  and  numbered.  At  ttieir  meeting,  the 
proprietors  after  considering  the  plat  and  accepting  it,  if  there  was 
no  objection  to  it  sustainable,  would  vote  that  they  proceed  to 
draw  for  the  lots  thus  marked  and  numbered.  Tbe  draft  was 
then  made,  and  the  number  drawn  by  each  was  recorded,  and  the 
name  of  each  proprietor  written  on  that  lot  on  the  plat,  which 
answered  to  tbe  number  he  had  drawn,  and  this  finished  the  opera- 


§  4.  Tbe  practice  of  making  partition  of  their  lands  amongst 
proprietors,  by  vote  merely,  prevailed  in  all  the  proprieties  ;  an 
immense  amount  of  property  eventually  depended  upon  the  validity 
of  these  proceedings,  and  they  have  always  been  sustained  by 
the  courts  of  every  one  of  the  New  England  Slates.'  After  the 
proprietors  have  made  a  division  of  certain  lots  by  drafts,  they 
cannot  rescind  such  a  partition  and  vote  lots  thus  set  off  to  per- 

1  AduM  V.  Frothin^am,  3  Hara.  R.  360 ;  Codmin  v.  WjdsIow,  10  Mass. 
R.146;  Baker  e.  FkiM,  16  Maes.  R.  497  ;  Inh.  of  Sprlne^eld  «.  Miller,  13 
Haw.  R.  415 ;  Fol^rtr.  Hitchell,a  Pick.  (Maaa.)  R.  396 ;  Cobume.  Ellenwood, 
4  New  Hamp.  R.  99;  Ahbot  o.  Mills,  3  Vermont  R.  280;  Woodbridge  v. 
Proprietor*  of  AddiaoD,  6  Vermont  R.  206 ;  Thorndike  e.  Barrett,  3  GreenL 
(Me.)  R.  380;  Same  v.  Richards,  1  Shepley,  (Me.)  R.  430 ;  Pike  e.  Dyke, 
9  Oreenl.  (He.)  R.  213;  StUet  •.  Cnrtis,  4  Day,  (Conn.)  R.  338. 
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sons  claiming  tbe  different  rights,  in  lieu  of  tbeir  drafts.'  But 
where  the  proprietors,  after  hariog  Jaid  out  a  parcel  of  land  to  one 
of  tbeir  number,  and  neither  he  nor  bis  heirs  having  entered,  voted, 
that  the  location  should  be  void,  and  that  liis  heirs  should  take  a 
new  survey,  and  laid  out  the  same  land  to  another,  it  was  held,  that 
a  stranger  could  not  contest  the  validity  of  this  rescission  and 
relay.*  Aod  where  the  plaintiff  and  defendant  in  ejectment  both 
claim  under  the  same  proprietary  division,  the  defendant  cannot 
dispute  the  legality  of  the  proprietary  proceedings  in  making  the 
division.*  Proprietors  may  arrange  themselves  in  classes,  and 
divide  th«r  lands  by  lot,  an  equal  parcel  to  each  class,  to  be  held 
by  the  individuals  of  that  class  in  common,  to  the  exclusion  of  the 
rest ;  and  if  preparatory  to  a  partition  ibey  appoint  a  committee 
to  survey  a  tract  of  land,  and  lay  it  out  in  lots,  they  may  either 
assent  to  ibe  doings  of  such  a  committee,  or  make  partition  without 
regard  to  them  ;  so  that  if  a  part  only  of  ibe  committee  act,  and 
the  proprietors  ratify  tbeir  acts,  and  make  partition  accordingly,  the 
proceedings  are  valid.* 

The  power  of  the  propriety,  to  make  partition  of  the  common 
lands  amongst  the  proprietors,  does  not  exclude  the  right  of  the 
proprietors,  as  tenants  in  common,  to  have  partition  by  process  of 
law  against  tbeir  associates  ;  but  the  proprietors  are  under  no 
obligation  to  suspend  their  procsedings  in  dividing  ibeir  lands,  to 
enable  one  of  their  number  to  obtain  partition  by  process  of  law  ; 
aod,  notwithstanding  the  pendency  of  such  a  ault,  their  voluntary 
partition  will  be  valid  and  binding,  provided  the  suit  does  not  go  to 
judgment.* 

§  5.  It  was  no  uncommon  thing  for  proprietors  to  set  apart  by 

>  Smith  «.  Meacham,  1  Chip.  (VL)  R.  434. 

«  Davis  t.  Muon,  4  Pick.  (Mtra.)  R.  ISG. 

'  Bown  v.  Bewi,  1  Chip.  (Vt)  R.  177  j  Bush  v.  Whitney,  1  Chip.  ( Vu)  R. 
360. 

*  Folgsr  V.  Mitchell,  3  Pick.  (Him.)  R.  39& 

s  Uitchell  V.  Snirbuck  et  iL,  10  Hih.  R.  30 ;  Oxnard  et  al.  t>.  Eennebeck 
Proprietora,  10Mua.R.  ]79;  Chamberlainti.  BuMej,5GreeDl.(U0.)R.  171 ; 
Polgar  n.  Mitchell,  3  Pick  (Mua.)  R.  396 ;  Williams  College  p.  Hallett,  3 
FairT.  (He.)  R.  401. 
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vote  a  lot  or  tract  of  iaad  for  public  or  pious  uses,  as  for  a  train- 
ing  field,  a  public  square  or  commoD,  foe  public  buildings,  or  a 
meeting-house.*  Where  land  is  thus  dedicated  for  a  public 
square  or  common,  and  individuals  purchase  lots  bordering  thereon, 
under  an  expectabon,  escited  by  tlie  proprietors,  that  it  shall 
so  remain,  the  proprietors  caonot  resume  the  land  thus  dedi- 
cated, and  appropriate  it  to  another  use ;  *  nor  can  the 
.  town  reclaim  land,  thus  set  apart  and  used  by  the  public 
for  a  number  of  years,  or  convey  a  right  to  the  exclusive  pos- 
session of  any  part  of  it.*  The  public,  in  such  a  case,  have 
only  an  easement  in  the  land,  and  any  proprietor  of  the  undivided 
lands  in  the  town  may,  it  seems,  maintain  ejectment  against  one 
who  is  in  the  exclusive  possession  of  land  thus  set  apart.*  But 
where  the  proprietors  of  a  town,  having  set  apart  a  piece  of  land  as 
a  common  for  public  uses,  made  a  division  of  lands  consisting  of 
one  acre  lots  about  the  common,  which  were  distributed  to  the 
proprietors,  one  to  each  right ;  it  was  held,  that  a  purckaier  of  one 
of  these  lots  had  no  right  to  the  fee  of  the  common  in  front  of  it, 
and  could  not  maintain  trespass  against  one,  who  had  erected  a 
building  thereon  near  bis  lot."  The  proprietors  of  a  township 
appropriated  land  for  a  meeting-house,  which  was  subsequently 
built  thereon  ;  the  town  was  afterwards  incorporated,  and  as- 
sumed the  charge  of  all  parochial  matters,  and  the  land  around 
the  meeting-house  was  called  "the  common,  &c,*' and  was  al- 
ways open,  was  intersected  by  roads,  and  used  for  the  site  of 
horse  sheds,  and  for  all  the  ordinary  purposes  incident  to  a  place 
of  worship,  and  also  for  a  training  field,  and  the  first  parish  in  the 
town,  as  the  successor  of  the  town  in  its  parochial  character,  and 
in  actual  possession,  maintained  trespass  against  a  mere  stranger 
for  ploughing  up  a  pordon  of  the  land  thus  appropriated,  though 

■  Wellinf[ton  *.  Petitionera,  16  Pick.  (Mum.]  R.  98. 

>  Abbot  e.  Mills,  3  Vermont  R.  521 ;  Emerson  «.  Wilej,  10  Pick.  (Misa.) 
R.310. 

3  Pocneror  v.  Mills,  3  Vennont  R.  279 ;  SUte  •.  Trask,  6  Vermont  R. 
355;  Stiles  v.  Curtis,  4  Diy,  (Conn.)  R.3S8i  ti^jOT.  Murchie,  3  Hunf. 
<Virg.)  R.  358. 

'•  Pomeroy  «.  Mills,  3  Vehnont  R.  379. 

•  Farre  v.  Doty,  9  Varmoat  R.  878. 
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after  Ibe  appropriation  the  proprietors  had  voted  to  sell  a  part  of 
it,  and  had  exercised  other  acts  of  ovrnership  over  other  por- 
tions of  it.' 

§  6.  There  never  was  a  question  but  that  proprietors  were 
authorized  to  sell  portions  of  their  common  lands,  as  a  corporation, 
to  one  not  a  member  of  the  propriety,  and  a  fortiori  to  one  who 
was,  for  the  purpose  of  defraying  their  incidental  expenses,  and 
bringing  forward,  settling,  and  improving  their  other  lands.'  Id 
some  of  the  proprieties  it  was  usual  when  a  half  or  quarter-right- 
man,  as  he  was  called  io  distinction  from  a  proprietor  entitled  to 
•  full  right,  had,  io  a  division  by  drafts,  drawn  a  particular  lot  to  a 
part  of  which  only  be  was  entitled  according  to  right,  to  give  him 
a  right  of  pre-emption  to  the  remainder  of  the  lot,  the  proceeds  of 
the  sale  going  into  the  common  stock.'  Neither  can  there  be  any 
doubt  but  that  a  deed,  signed  and  acknowledged  on  behalf  of  the 
corporation,  by  the  clerk  or  other  agent  duly  authoriEed  by  vote, 
with  the  corporate  seal  attached,  would  be  a  competent  and  very 
proper  mode  of  conveying  lands  on  the  part  of  .the  propriety  in  case 
of  a  sale ;  and  in  modern  times,  lliis  mode  is  frequently,  if  not 
usually  adopted.*  A  vote  of  proprietors,  aiiihorizing  a  committee 
to  selJ  the  common  lands,  empowers  them  also  to  make  deeds  in 
the  name  of  the  propriety  ;  and  in  executing  such  deeds  one  seal 
is  sufficient,  though  the  committee  may  consist  of  several  persons.* 
But  where  proprietors  authorized  their  clerk  to  make  a  deed  of  a 
piece  of  their  land  to  an  individual  in  their  name,  as  clerk,  it  was 
decided  that  the  grantee  took  no  title.*  In  Maine,  however,  a 
similar  deed,  executed  by  the  clerk,  under  a  vote  directing  him  to 
convey  "  agreeably  to  the  usual  forms  in  like  cases  practised," 
was  susUined,  en  the  ground,  that,  by  a  general  order  of  the  pro- 


1  Firat  Psriab  in  Shrewabniy  t.  Smith,  14  Pick-  (Hus.)  R.  297. 
«  4  Dane,  Abr.  120. 

'  Thia  was  tbe  cuatom  Kinonjat  the  Proprietors  of  the  Providence  Tm- 
eliase  in  Rhoda  Island. 

*  Cobum  ■.  Ellenwood,  4  New  Hamiv  R.  99. 
>  Decker  «.  Freeman,  3  Greenl.  (He.)  H.  33a 

•  Cobnm  V.  EUenwood,  4  New  Hunp.  R.  99. 
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prietors,  the  fonii  of  the  proprietary  deeds  was  to  be  such  "  as 
the  staadieg  committee  should  judge  necessary,"  for  the  purpose 
of  granting  and  conveying  the  lands  of  the  company,  "  to  be  ap* 
proved  of  by  at  least  two  of  the  committee,  and  expressed  on  the 
same  in  writing  under  their  hands  ;  "  and  that,  as  the  deed  ia 
question  was  thus  approved,  and  conformed  "  to  the  usual  forms, 
in  like  cases  practised,"  it  was  good  ;  proprietors  being  empow- 
flced  to  prescribe  the  forms  of  their  conveyances.'  It  is  not 
'  necessary  that  deeds,  made  by  proprietors  committees,  should 
contain  recitals  of  their  authority  and  proceedings  in  the  sale ; 
such  recitals  not  being  evidence  of  (he  facts.' 

It  was  long  a  question,  whether  proprietors  could  sell  their 
common  lands,  merely  for  the  purpose  of  turning  tbem  into 
money.  It  being  found,  however,  that  the  practice  had  been  gen- 
eral, and  that  large  estates  were  held  under  such  sales,  the  courts 
affirmed  this  practical  construction  of  the  statutes,  enabling  pro- 
prietors *'  to  manage,  divide,  and  dispose  of  their  lands,  in  such 
way  and  manner  as  hath  been  or  shall  be  concluded  and  agreed 
on  by  the  major  part  of  the  interested  ;  "  and  decided  in  favor  of 
such  sales.' 

A  much  more  serious  doubt  once  entertained  was,  whether 
proprieties  could  by  mere  vote,  without  deed,  or  even  location, 
convey  their  lands  to  one  not  a  member  of  the  propriety  ;  and  it 
was  remarked  by  an  American  writer  on  Land  Tides,  in  (he 
beginning  of  this  century,  thai  such  a  grant  "  of  any  part  of  them 
by  the  voice  of  the  majority,  to  the  disinherison  of  the  proprietor 
of  such  part,  or  a  grant  by  the  vote  of  all  the  proprietors,  (o  con- 
vey tlie  whole,  leUhout  dteda  in  legal  form,  cannot,  from  any  pre- 
cedent yet  es[ahlisfaed,  be  jnsliGed."  * 

There  were,  however,  some  instances^,  previous  to  that  time, 
where,  without  objection  and  solemn  argument,  the  Supreme  Court 

1  Thomdike  v.  Barrett,  3  Greenl.  (Me.)  R.  360. 

S  Inman  e.  Jackton,  4  Greeol.  (Me.)  R.  337 ;  Powell  v.  Brown,  1  Tyler, 
(VL)  R.  886. 

3  4  Dane,  Abr.  130 ;  Roger*  v.  Goodwin,  2  Mass.  S.  475 ;  Commoawealth 
•,  Pejepscot  Proprietor*,  7  Mass.  R,  399. 

*  SalliviD  on  Land  Titles,  133L 
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or  Massachusetts  allowed  such  votes  of  land  to  strangers  to  have 
the  same  effect  agaiaet  co-lenaDts,  as  deeds  of  bai^ain  and  sale 
{torn  one  individual  to  another  would  have  had.'  When,  however, 
the  question  came  directly  before  the  courts  for  decision,  so  many 
and  so  large  estates  were  found  to  depend  upon  the  validity  of 
this  mode  of  conveyance,  and  so  long  had  been  the  period  during 
which  it  had  been  used,  that  the  use  was  regarded  as  a  practical 
construcuon  of  that  portion  of  the  statutes,  which  empowers  pro- 
prietors to  manage  and  **  dispose  of  their  lands  in  ivck  a  unjf  and 
manner  as  shall  be  agreed  by  the  major  part,  &c.  ;"  and  such  con- 
veyances were  held  good.'  It  will  be  found  that  the  earlier  cases 
speak  as  if  possession  must  accompany  such  a  grant,  and,  though 
they  affirm  the  ancient  doings  of  the  proprietors  of  this  sort,  ex- 
.  press  doubts,  whether  such  a  proprietary  conveyance  made  at  (be 
present  day  would  be  supported.*  We  do  not  well  see,  however, 
with  what  consistency  a  difierent  construction  can  be  given  to  the 
same  words  in  a  statute,  according  as  the  transaction  to  which 
they  are  applied  is  new  or  old ;  the  statute  itself  in^maling  no 
such  difference.  As  proprietors  could  in  this  way  convey  a 
definite  portion  of  their  land,  so  they  could  convey  an  undivided 
interest  in  their  common  lands  in  the  same  way.  In  early  times 
this  was  very  common,  upon  payment  of  so  much  money  into  the 
common  stock,  and  was  sometimes  done  in  recompense  of  impor- 
tant services.*  A  grant  of  land  made  by  vote  of  proprietors  can 
DO  more  be  rescinded  by  a  subsequent  vote,  even  at  an  adjoum- 
iDcnt  of  the  meeting,  at  which  such  vote  was  passed,  than  if  made 
by  deed ;  *  and  th%  exhihidon  of  the  Grst  vote,  as  the  ground  of  his 

1  Ibid,  isa 

>  AdaoH  «.  FrDthiDghim.  3  Man.  R..360;  CodmaD  e.  Winalov,  10  Mass. 
R.  150, 151;  Inbab.  of  Springfield  v.  Millar,  13  Mass.  R.41S;  Baker  v. 
Fales,  IBMasa.  R.  497;  Inhab.  of  Reboboth  e.  Hunt,  18  Mass.  R.  394; 
Thoradike  t>.  Barrelt,  3  GreenL  (Me.)  R.  360;  Thorndike  t>.  Richards,  1 
Shepley,  (Me.)  R.  430 ;  Coburn  v.  Elleowood,  4  Noir  Hamp.  R.  99. 

*  Same  Auihoritiea. 

*  Dr.  John  Clarke,  of  Newport,  R.  I.,  is  said  to  have  been  voted  in  a  pro- 
prietor of  the  Providence  Parchase  for  hie  distinguished  serf  icei  in  proear- 
iog  tha  charter  of  the  Colon;  of  Rhode  Island  from  King  ChArlea  IL 

9  Rehobotb  v.  Hunt,  1  Pick.  (Man.)  R.  224 ;  Shapleigh  n  Filtbntr,  1 
GreenL  (He.)  R.  371 ;  Pike  ■.  Djke,  3  Greenl.  (Me.)  R.  313. 
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tide,  by  do  meaos  precludes  the  grantee  from  objecui^  lo  the 
subsequent  proceedings  of  the  proprietors  in  vacating  it.' 

§  7.  The  form  of  proprietary  votes  iaiended  to  operate  as 
grants,  and  ihe  ceremonies  aitendiog  them  in  order  to  tbeir  com- 
pleteness, vaiy  in  the  different  proprieties ;  each,  as  we  hare 
seen,  by  the  construction  put  upon  the  enabling  acts,  being  enti- 
tled to  adopt  its  own  mode  of  disposing  of  its  common  lands.* 
In  some  it  was  by  mere  vote  ;  in  others  by  a  vote,  followed  up 
by  a  location  and  survey  allowed  by  a  committee,  and  recorded 
upon  such  allowance  by  the  clerk.'  la  the  great  Kennebeck  Pur- 
chase the  mode  of  conveyance  is  for  the  proprietors  "  to  vote, 
grant,  and  assign  "  ibe  land  specified  ia  the  vote  to  A.  B.,  &c. ; 
whereupon  the  clerk  gives  the  purchaser  an  instrument  in  the  nature 
of  a  certificate  of  the  vote,  and  in  some  degree  resembling  a  deed  ; 
being  under  the  seal  of  the  corporation,  signed  by  the  clerk,  and 
by  him  acknowledged  before  a  justice  of  the  peace.' 

The  most  liberal  construction  has  always  been  given  to  ancient 
proprietary  grants,  in  order  to  carry  into  effect  the  intent  of  the 
parties ;  the  courts  taking  into  view  the  customs,  usages,  and 
probably  the  want  of  legal  learning  amongst  the  eariy  settlers- 
Technical  rules  of  conveyancing  are  not  strictly  applied  to  votes 
and  grants  of  this  character ;  and  estates  in  fee-simple  have 
passed  without  any  words  of  limitation  ia  the  vole,  because  it  was 
apparent,  that  llie  corporation  meant  to  part  with  all  their  interest 
in  the  granted  premises.'  A  vote,  merely  authorizing  the  clerk  to 
convey,  is  not,  however,  a  conveyance  by  vote,  but  in  order  to 
be  effectual,  miist  be  followed  up  by  a  proper  deed.*     Where 


1  Pike  V.  Df  ke,  3  Greenl.  (He.)  R.  2ia 

>  Thorndihe  *.  Birretl,  3  GreeoL  (He.)  R.  335, 386,  per  Hellen  C  I. 

3  Adaou  V.  Prothinghim,  3  Maas.  R.360i  WilliaoM  v.  lagell,  21  Pick. 
(Mnwu)  R.  386. 

«  Thorndike  v.  Barrett,  3  Greenl.  (He.)  R.  385, 386. 

S  Baker  v.  Fales,  ](>  Hus.  R.  4U7 ;  lohab.  of  Worceiter  v.  Green,  3 
Pick.  (MaaB.)  R.  438,  4W ;  StoughtoD  «.  Bites,  4  Maaa.  R.  SSa 

■  Thomdike  o.  Richard*,  1  Shepley,  (Me.)  R.  43U;  Cobnm  v.  Menwood, 
4  New  Hamp.  R.  m 
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proprietors  voted  that  "the  income"  of  a  piece  of  their  land 
should  be  devoted  to  the  support  of  a  school  in  the  town  where 
il  lay,  the  land  to  be  leased  from  time  to  time  by  the  selectmen 
of  the  town  ;  this  was  considered  to  be  a  grant,  so  that  the  pro- 
prietors could  not  rescind  it.'  A  vote  granting  merely  "  the  ber- 
b^e  or  feeding  of  land  "  does  not  pass  the  soil^  so  that  the 
grantee  can  maintain  a  writ  of  entry  against  the  grantor,  or  those 
claiming  under  a  subsequent  grant  of  the  soil.'  Nor  does  a  vote 
"  that  an  hundred  acres  of  the  poorest  land,  &c.  be  left  common 
for  the  use  of  the  town  for  building  stones,"  convey  the  land  to 
the  town,  but  merely  the  particular  use  named.'  And  where 
proprietors  voted  that  "  at  the  request  of  A.  B.  is  granted  to  the 
right  of  C-  r>.  half  an  acre  in  the'ten  acre  division,"  and  it  ap- 
peared from  the  proprietors  book  of  locations  that  no  location  had 
been  made  to  A.  B,  and  he  was  aided  by  no  occupancy  or  pos- 
session, llie  court  considered  that  he  could  take  no  benefit  from 
this  vote,  without  proof  that  he  derived  some  title  from  C.  D.* 

§  8.  Proprietors  have  usually,  by  express  enactment,  power  to 
raise  money  hy  lax,  to  be  assessed  on  their  several  rights,  in  due 
proportion,  for  the  purpose  of  bringing  forward  and  settling  their 
lands,  and  to  defray  the  incidental  expenses  of  the  propriety ; 
and  when  such  assessments  were  dot  paid  after  certain  periods, 
and  certain  notices  had  been  given,  and  advertisements  published, 
directed  by  the  act,  a  committee,  or  the  collector  of  the  tax, 
were  empowered,  from  time  to  time,  to  sell  at  public  auction  so 
much  of  the  delinquent  proprietor's  right  or  share  in  the  common 
lands,  as  would  be  sgfficient  to  pay  the  tax,  &c.*  In  Maine,  it 
has  been  decided  that  the  Massachusetts  Provincial  act  of  Geo. 
3,  c.  3,  which  authorized  the  sale  of  delinquent  proprietors 
lands  after  thiritf  days'  notice,  was  not  repealed  by  the  act  of  26 

1  Rehobotb  and  Seekonk  e.  Hunt,  J  Pick.  (Masa.)  R.  224. 
>Ibid. 

3  WorcMler  v.  Green,  2  Pick.  (Maso.)  R.  428,  429. 
*  WillUnia  0.  logell,  2]  Pick.  (MaM.)  R.  26& 

BDane,  AbT.71,72i  Bott  v.  Partey,  11  Mus.  R.  175;  Fanur  e.  Perley, 
7  Greenl.  (Me.)  R.  404 ;  Wentworth  v.  Allen,  1  T;)er,  (Vt)  R.  22a 
19 
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Geo.  3,  c.  2,  which  required  a  delay  of  six  and  twelve  months, 
and  a  subsequent  notice  of  forty  days  ;  the  former  statute  apply- 
ing to  grants  made  by  the  General  Court,  and  being  confined  to 
sums  raised  on  lands  granted  oa  conditions  not  fulSiled,  and  the 
latter  relating  to  all  lands  "  lying  within  no  township  or  precinct, 
which  are  owned  by  a  considerable  oumber  of  proprietors," 
without  regard  to  the  source  from  which  the  title  to  such  lands 
was  derived.'  The  forty  days'  notice  required  by  the  latter  of 
these  statutes,  and  the  sixty  days'  similar  notice  required  by  Pro- 
vincial act  2  Geo.  3,  to  be  given  before  the  sale  of  such  propri- 
etors lands,  are  to  be  computed  after  the  expiration  of  the  re- 
spective periods  of  three,  six,  and  twelve  months,  mentioned  id 
diese  statutes.*  The  forty  days'  notice  required  by  the  statute 
26  Geo.  2,  must  be  given  before  the  collector  can  sell  for  the 
non-payment  of  taxes  ;  and  his  deed  executed  before  the  forty 
days  had  elapsed  was  held  to  pass  no  tide.'  Where,  as  is,  we 
believe,  universally  the  case,  it  is  necessary  that  the  warrant  call- 
ing the  meeting  should  state  the  purposes  for  which  it  Is  convened, 
a  vote  to  raise  a  certain  sum,  under  an  article  in  the  warrant,  to 
raise  money  for  certain  purposes,  does  not  exhaust  the  efficacy  of 
the  article,  but  further  sums  may  be  lawfully  raised  at  adjourn- 
ments of  the  same  meeting,  until  the  objects  of  the  proprietors 
are  effected.* 

A  vote  of  proprietors,  "  that  the  collector  bo  empowered  to 
^ve  deeds  of  lands  sold  for  taxes,"  can,  of  course,  empower 
him  no  farther  than  to  sell  the  land  of  delinquent  proprietors  in 
the  mode  provided  by  law.*  A  collector's  deed,  in  case  of  sale 
for  taxes,  however  it  may  be  worded,  is  not  even  prima  facie 
evidence  of  a  legal  sale  ;  but  the  delinquency  of  the  proprietor, 
and  that  the  collector  has  pursued  the  authority  to  sell,  given  in 
the  statutes,  must  be  independently  proved.*     The  collector  need 

1  Farrar  ».  Perley,  7  Greenl.  (Mc.)  R.  AOi. 

*  Inoinan  e.  Jackaon,  4  Greenl.  (Me.)  R.  337. 
3  Farrar  v.  Gaslman,  1  Fairf.  (Me.)  R.  191. 

*  Parmr  v.  Pertey,  7  Greenl.  (Me.)  R,  40*. 

0  Farrar  v.  Eaalniaii,  5  Greenl.  (Me.)  R.  345, 

*  Powell  e.  Brown,  I  Tyler,  (Vt)  R.  388. 
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not,  in  his  advertisement  of  sale,  annex  to  the  name  of  each  de- 
linquent proprietor  the  sum  assessed  on  his  right  or  share,  but 
may  meotioa  the  amount  of  the  tax  on  each  right  generally,  and 
insert  a  list  of  the  deliaquenis.'  These  acts  enabling  proprietors 
to  lax,  and  sell  on  non-payment,  apply  solely  to  common  and  un- 
divided lands,  and  never  were  construed  to  authorize  a  sale  of 
lots,  severed  and  appropriated  by  the  votes  and  proceedings  of  the 
corporation  to  individual  proprietors,  and  much  less  to  lots  thus 
severed,  sold  by  such  proprietors  to  third  persons.* 

§  9.  As  might  be  inferred  from  what  has  preceded  in  this 
chapter,  proprietors  of  common  and  undivided  lands,  when  duly 
oi|;aoized,  became  a  corporation,  and  held  their  lands  as  a  pro- 
priety ;  so  that,  in  the  assertion  of  iheir  proprietary  rights,  the 
proceedings  must  be  conducted  in  that  corporate  name  by 
which  they  are  known  and  called  in  their  own  records.'  The 
members  of  the  propriety  are  however,  as  between  themselves, 
tenants  in  common,  and,  as  ne  have  seen,  entitled  to  panitton  by 
legal  process/  Each  proprietor  may  sell  and  convey  the  whole, 
or  any  portion  of  his  interest  or  right  in  the  common  and  undi- 
vided lands ;  and  his  grantees  become  both  tenants  in  common 
with  the  other  proprietors,  and  members  of  the  corporation.  On 
the  death  of  a  proprietor  his  heirs  or  devisees  acquire  the  same 
rights  ■* 

1  Wentworth  e.  Allen,  1  Tyler,  (Vt)  R.  236. 
9  Bott  d.  Perley,  1 1  Mass.  R.  ICg. 
3  Chsmberlain  o.  BuMey,  S  GrcoDl.  (He.)  R.  17a 
*  Ibid. ;  Mitcbell  v.  Starbuck,  10  Mass.  R.  3a 
'  3  Dane,  Abr.  698. 
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CHAPTER    VII. 

or    THE     COHHOir     SEAL,    AND    OF    THE     DEEDB    OP    A    CORPO- 
BATIOn. 

§  1.  The  practice  of  using  seals  for  the  purpose  of  glviog 
autbeolicilf  to  written  iDStrumeaU,  is  of  tbe  highest  antiquity.  It 
was  known  among  the  Jews,'  prevailed  among  the  Romans,*  and 
has  been  diffused  through  those  nations  which  have  adopted  the 
Civil  Code,  as  the  rule  of  then*  conduct.'  In  England,  seals 
were  introduced  into  common  use  by  the  Normans  at  the  Coo- 
quest  ;  ^  although  ihey  appear  to  have  been  known  to  the  Saxons 
in  the  lime  of  Edgar  ;  and  to  have  been  used  by  Edward  the 
Confessor  after  his  residence  in  Normandy.*  la  those  early  and 
illiterate  times,  the  Norman  practice  of  sealing,  any  more  than 
the  ordinary  Saxon  practice  of  signing  with,  or  appending  to,  the 
instrument  impressed  on  gold  or  lead  the  sign  of  tbe  cross,  does 
not  appear  to  have  arisen  from  any  notion  of  ihe  peculiar  solemnity 
of  the  seal,  but  from  an  incapacity  on  the  part  of  him,  who  would 
concur  with  the  tenor  of  an  instrument,  to  subscribe  his  name  to 
it.  Caedwalla,  a  Saxon  king,  honestly  avows  this  reason  at  lt>« 
end  of  one  of  his  charters  ;  "  propria  manu,  pro  i^norantia 
Kferarum,  lignam  lanclat  critcit,  expresti  et  lubtcripti ;  "*  and  it 
is  evident  from  ancient  French  and  Norman  charters  siill  extant, 
which,  without  being  signed,  bear  waxen  seals  with  the  name, 

t  GeneaiajCh.  xxxviii.  18;  Eslher,  ch.  viii.  8;  Jeremiah,  cL  xxsii.  10; 
Heineccius,  497;  4  Kent,.Coinm.  445,  in  notis, 

'  InsL  3,  3,  10  i  HeiiiecciuB,  497  ;  and  see  the  learaed  opinion  of  Hr.  C. 
J.  Eeat,  in  Warren  t>.  I.jncli,  5  Johna.  [N.  Y.)  R.  347. 

•  Heinecciua,  497;  3  Black.  Comm.  305,  306. 

*  Had.  Form.  Int  'i7. 

s  Co.  Litt.  7,  a ;  Seld.  0£  Chan.  3,  dabitante ;  Mad.  Fom.  Int-  37 ;  3 
Black.  Comm.  305. 
■  2  Black.  Comm.  S05,  n.  d. 
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cognizance,  or  device  of  the  makers  impressed  upon  tbem.'  It 
is  probable  that  the  incidence  of  a  commOQ  seal  to  every  corpo- 
ration resulted,  either  from  igaorance  of  the  art  of  writing  on  the 
part  of  its  officers  or  agents,  or  from  the  use  of  seals  establbhed 
among  individuals,  and  originating  in  their  ignorance.  Black- 
stone,  indeed,  attributes  this  iacideot  to  the  peculiar  nature  of  a 
corporation  a^regate.  "  For,"  says  he,  "  a  corporation,  being 
an  invisible  body,  cantiot  manifest  its  Latentioas  by  any  personal 
act  or  oral  discourse  ;  it  therefore  acts  and  speaks  only  by  its  com- 
mon seal.  For,  though  the  parucular  members  may  express 
their  private  consents  to  any  act,  by  nords  or  signing  their  names, 
yet  this  does  not  bind  the  corporation  ;  it  is  the  fixing  of  tha  seal, 
and  that  only,  which  unites  the  several  assents  of  the  individuals 
who  compose  the  community,  and  makes  one  joint  assent  of  the 
whole.'"  It  was,  however,  never  tnie,  that  corporauons  aggre- 
gate could  express  a  corporate  assenl,  only  by  tbeir  common 
seals.  From  the  earliest  times,  their  assent  to  by-laws,  and  in 
the  election  of  tbeir  officers,  was  expressed  by  rote.  In  the 
same  way,  it  appears  to  us,  they  might  have  chosen  special  agents 
for  the  purpose  of  binding  them  by  particular  contracts  ;  and  these 
being  capable  "  of  personal  act  and  oral  discourse  "  were,  in  (he 
nature  of  things,  no  more  necessitated  to  use  the  corporate  seal 
for  the  purpose  of  bindir^  tbeir  consutueots,  wiihiu  the  scope  of 
the  authority  conferred  upon  ihem  by  vote,  than  the  agent  of  a 
natural  person  would  be  to  use  the  private  seal  of  his  employer, 
for  the  same  purpose.  This,  we  think,  is  rendered  more  clear, 
by  a  comparative  view  of  the  Civil  Law,  in  the  same  particular. 
The  Civil  Law,  in  the  shapein  which  we  have  it,  was  instituted 
amongst  a  people  more  literate  than  that  which  gave  origin  to  the 
common  law.  From  the  nature  of  the  corporations  or  communi- 
ties existing  under  it,  the  same  incapability,  literally  speaking,  of 
personal  act  or  of  oral  discourse  was  attached  to  (^m,  as  to 
corporations  aggregate  at  the  common  law  ;  yet  we  God  that  not 
only  did  they  appoint  officers  capable  of  contracting  without  seal, 


I  3  Black.  Comm.  306. 
■lBluk.Comni.475. 
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but  themselves  contracted  directly  by  vote,  without  the  interveti- 
tioD  of  aoy  officers  whatever.'  The  truth  is,  that  though  iu  iu 
decay  the  Roman  Empire  was  won  back  to  ignorance  by  its  bar- 
barous invaders,*  in  its  better  days,  neither  individuals  nor  corpora* 
tions  existing  within  it  were,  in  general,  compelled  to  use  seals 
by  way  of  signature,  from  an  ignorance  of  the  art  of  writing. 
A  common  seal  was  not,  therefore,  necessary  to  a  corporaiion 
at  the  Civil  Law,  to  enable  it  to  make  a  written  contract ;  and 
accordingly,  Wood  tells  us  of  such  a  corporation,  that  "  it  may 
have  a  common  chest,  and  sometima  a  common  seal."  * 

As  the  art  of  writing  became  more  common  in  England,  the 
practice  of  concurring  with  the  tenor  of  every  written  instrument 
by  seal,  on  account  of  its  inconvenience,  grew  into  disuse  with 
individuals,  and  was  confined  to  those  writbgs  of  a  peculiarly  high 
end  solemn  kind,  which  were  employed  in  the  transfer  of  Ifinds, 
end  acts  of  the  like  nature.  The  practice,  however,  still  con- 
tinued with  the  old  corporations  of  ihe  common  law,  'perhaps 
from  the  natural  inflexibility  of  bodies  of  men,  where  many  wills 
must  concur  to  a  change,  and  because,  owing  to  the  comparative 
paucity  of  their  contracts,  and  the  number  of  their  agents,  the 
inconvenience  of  this  mode  of  contracting  would  be  less  sensibly 
felt  by  them,  than  by  individuab.  It  is  probable  that  in  this  way 
grew  up  the  old  rule,  so  long  and  so  well  eslablisbed  in  England, 
that  excepting  in  the  administration  of  its  internal  affairs,  as  the 
election  of  officers  and  the  like,  corporations  aggregate  could 
signify  their  assent  only  by  their  common  seal,  and  of  course 
could  act  and  contract,  only  by  deed. 

§  2.  This  being  the  rule,  it  became  incident  to  every  corpo- 
lauon  of  tbb  kind,  to  have  a  common  or  corporate  seal,*  as  the 
means  necessary  to  enable  it  to  appoint  any  special  agent,  except 

1  Aylifie,  Civil  Law,  B.  2,  tJL  35,  p.  198. 
9  3  Black.  Cocim.  305,  n.  d. 

3  Wood,  Civil  Law,  cb.  3,  p.  135 ;  and  see  Browno,  Civil  Law,  b.  Isl, 
104. 

4  Davie,  R.  44,  48 ;  1  Black.  Coinni.47S;  1  Kyd  on  Corporation*,  368; 
3  Kent,  Comm.  334. 
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of  the  most  inferior  kind,  or  to  make  any  contract  whatever.' 
And  not  only  is  it  incident  to  every  corporation  to  have  a  commoa 
seal,  without  any  clause  in  the  charter  or  act  of  incorporatioo, 
expressly  empowering  it  to  use  one,  but  it  may  make  or  use  what 
seal  it  will.'  Accordingly,  it  was  decided  in  the  reign  of  Edward 
III. ,  that  if  an  abbot  and  convent  sealed  a  writing  with  ibe  seal  of 
a  layman,  and  it  was  said  in  the  deed,  "  in  testimony  whereof  out 
common  seal  is  affixed,"  it  was  sufficient ;  for  they  might  change 
their  common  seal  when  they  would.*  It  should  be  observed, 
however,  that  to  bind  a  corporation  by  deed,  the  instrument  must 
be  sealed  with  a  seal  which  is  theirs,  either  originally,  or  by 
adoption  ;  and  hence,  that  an' iostrument  under  the  private  seab  of 
their  authorized  agents  does  not  bind  the  body  as  a  deed,  although 
they  may  be  liable  in  implied  assumpsit  for  benefits  conferred 
under  it.*  Where  by  &d  act  of  the  legislature  the  trustees  of  a 
gospel  lot  were  declared  to  be  a  body  corporate,  and  the  act 
provided  that  "the  said  trustees"  should  have  authority  to  sell 
the  lot,  a  deed  executed  by  the  trustees,  as  such,  and  not  in  the 
name  of  the  corporation,  nor  under  the  corporate  seal,  was  adjudged 
to  be  a  valid  execution  of  the  power,  and  to  vest  the  title  in 
the  grantee.' 

A  deed  of  proprietary  lands,  reciting  the  votes,  authorizing  the 
clerk  of  the  proprietors  to  execute  the  same,  approved  by  a 
written  endorsement  signed  by  three  of  a  standing  committee, 
two  of  whom  were  empowered  to  approve  such  deeds  as  they 
jutted  necessary,  was,  though  sealed  with  the  seal  of  the  clerk, 
held  to  transfer  the  tide  of  the  proprietors  afitr  thirty  years  pos- 

1  The  case  of  the  Dean  and  Clwpier  of  Femes,  Datie,  R.  ]9I. 

9  The  case  of  Sutton's  Hoapital,  10  Co.  30,  b.  and  see  Goildard's  Case,  3 
Co.  R.  5,  and  Mil)  Dam  Foundry  d.  Hove;,  31  Pick.  (Mass.)  R.  417. 

3  Ibid,  and  Perkiaa'  seca.  I'M,  134. 

*  Bank  oT  Colambia  v.  Pattenon's  Admr.  7  Cranch,  304  ;  Randall  «.  Van 
Vechlen,  19  Johna.  (N.  Y.)  R.  65  j  Tippets  ».  Walker  ot  al.  4  Maaa.  R. 597; 
Leaaee  of  Jerusha  Hatch  v.  John  T.  Barr,  1  Ohio  R.  390;  SavJnss  Bank  v. 
Davia  et  aU  8  Conn.  R.  191;  Kinzie  e.  Chicago,  3  Scammon,  (111.)  R.  187; 
Bank  of  Metropolia  e.  Gultachlieck,  14  Peters,  R.  1!>;  Ellnall  o.  Shaw,  16 
Mass.  It  43 ;  Siinchticld  o.  Little,  I  Greenl.  [Me.)  R.  331 ;  Decker  v.  Free- 
man, 3  Greenl.  (Me.)  R.  338.     See  Chap.  IX. 

S  De  Zeitg  and  Scheroiarhorn  v.  Beekman,  3  Hill,  (N.  Y.)  R.  489. 
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tataion  of  the  land  by  tht  grantee.^  In  the  Soutbern  and  Westeam 
partB  of  the  United  States,  from  New  Jersey  inclusive,  a^uruA 
mth  a  pen,  at  the  end  of  a  namet  or  a  circle  of  ink,  or  a  scroll, 
bas  been  allowed  to  be  a  valid  susbiitute  for  a  seal ;  *  and  in  the 
States  of  Delaware,  Virginia,  Illinois,  Missouri,  and  Tennessee 
tbia  substitute  has,  we  believe,  been  introduced  by  acts  of  their 
l^islotures.  Though  we  know  no  decision  upon  the  subject, 
yet  we  see  no  reason,  unless  indeed  the  act  of  incorporaiion 
expressly  provides  what  the  coininon  seal  shall  be,  why  the  uib- 
stitute  allowed  for  the  private  seal  of  an  individual  should  not  also 
be  allowed  for  the  seal  of  a  corporation. 

§  3.  The  old  rule  of  the  conimon  law  undoubtedly  was,  that 
corporations  aggregrate  could  contract,  or  appoint  special  agents 
for  that  purpose,  or  any  other,  except  ftff  service  of  tbe  most 
inferior  and  ordinary  nature,  only  by  deed.  In  England,  this  rule 
has,  in  modem-  times,  been  greatly,  though  gradually,  relaxed  ; 
and  in  our  own  country,  where  private  corporauons  of  this  kind, 
for  every  laudable  object,  have  been  muliiplied  beyond  any  former 
example,  on  account  of  the  inconvenience  and  injustice,  which 
must,  in  practice,  result  from  its  technical  strictness,  the  rule  has, 
as  a  general  proposition,  been  completely  done  away.*  The 
course  of  modern  decisions  seems  to  place  corporations,  with 
regard  to  their  mode  of  appointing  agents  and  making  coniracls  in 
graeral,  upon  the  same  footing  with  natural  persons.  They  may 
appoint  all  their  agents,  or  make  all  their  contracts,  by  deed ;  but 
are  no  more  compelled  so  to  do,  than  individuals.  Like  these, 
they  are  subject  to  the  rules  established  by  the  commcn  and 
statute  law,  and  cannot  therefore  take  or  grant  Unds,  or  certain 
interest  therein,  otherwise  than  by  deed.*     Tbe  statute  of  frauds 

1  Thomdike  v.  Barrett,  3  Greenl.  (Me.)  R.  38a 

9  4  Eenl,  Comm.  445. 

3  See  chap.  VIII.  and  chap.  IX. 

*  Com.  Dig.  Pranchiaee,  F.  1 1 ;  Bac.  Abr.  Corporations,  E.  3 ;  I  Kyd  on 
Corporations,  S63 ;  Harper  t>.  Charles irorth,  4  Barn.  St,  Creaw.  575,  per  Baj- 
ley,  ]. ;  Union  Bank  of  Haiyland  o.  RiJgely,  1  Harris  &  Gill,  (Md.)  419,  430 ; 
Bank  or  U.  &  v.  Dandridze,  12  Wheal.  R.  105,  per  Marsha)!,  C.  J. ;  and 
■ee  Wood  e.  Tate,  5  Bos.  &.  Pull.  246;  The  King*.  Inhab.  of  ChlppinK 
Norton,  5  East,  240;  Doe  v.  Woodman,  6  East,  228,  and  anpra. 
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does  not  require  tfae  note  or  inemorandum  in  writing  of  contracts 
for  tbe  sale  of  lands  to  be  sealed  ;  and  accordrngly  the  common 
seal  to  sucb  a  contract,  when  made  hj  a  corporation,  is  no  more 
necessary  to  a  recovery  upon  it  at  law,  or  a  3peci6c  performance 
of  it  in  equity,  than  the  seal  of  an  individual  would  be,  if  the  con- 
tract had  been  made  hy  him.'  That  this  is  the  American  doc- 
trine there  can  he  no  douht ;  hut  in  England,  it  seems,  that  a  Court 
of  Equity  will  not  compel  a  public  corporation  to  execute  a  legal 
assurance  of  corporate  property,  In  pursuance  of  a  contract  not 
nnder  the  corporate  seal,  unless  valuable  consideration  for  the 
contract  be  expressly  proved,  or  evidence  be  given  of  acts  done 
or  omitted  hy  the  other  contracting  party  on  faith  of  the  promised 
legal  assurance.'  It  is  almost  unnecessary  to  remark,  that  the 
specialty  of  a  corporation  merges  its  simple  contract,  as  in  case 
of  natural  persons.* 

§  4.  We  think  it  may  safely  be  laid  down  as  a  rule  witbont 
exception,  that  corporations  at  this  day  are  capable  of  making 
every  species  of  deed.  It  was  once  thought  that  a  corporation 
could  not  stand  seized  to  a  use ;  and  hence,'  as  a  deed  of  bargain 
and  sale  merely  passes  the  use,  and  the  barpinor  must  stand  seized 
of  the  land  for  a  moment,  that  tbe  statute  of  uses,  if  we  may  be 
allowed  the  expression,  may  have  time  to  execute  tbe  use ;  it  was 
thought,  too,  that  a  corporation  could  not  make  this  species  of 
conveyance.  Lord  Chief  Baron  Comyn  mdeed  says,  that  a 
corporation  may  bargain  and  sell,  for  they  may  give  a  use,  though 
they  cannot  stand  seized  to  one  ;  *  and  founds  himself  upon  a  case, 

1  Maxwell  e.  Dulwich  College,  1  Fonb).  Eq,  396,  n.  a  (Phil.  ed.  305,  d.  o.) 
Minbal)  v.  CorpontiaD  ofQueeiuborough,  1  Simon's  &.  Stuirt's  R.  520 ;  Le- 
gnni  «■  H«mpdeo  Sydney  College,  5  Uunf.  (Vi.)  R.  334  ;  The  Banks  v. 
Poitiaux,  3  Rand,  (Vn.)  R.  143 ;  The  London  and  Birmingham  Railway 
Co.  D.  Winter,  1  Craig.  &,  Phil.  Ch.  R.  63 ;  Mayor  of  Stafford  v.  Till,  4 
Bingh.  R.  75 }  StCKldert  v.  Vestry  of  Port  Tobacco  Patieb,  S  Gill  &.  Johns. 
(Md.)R.2a7. 

«  Wilmot  et  a),  v.  Corporation  of  Coventry,  1  Young  &  Collyer,  R.  51^ 
where  eee  a  criticism  on  preceding  English  caaes. 

3  Van  Vlieden  ».  Welles  et  al.  6  Johna.  (N.  Y.)  R.  85. 

*  Com.  Dig.  Bargain  and  Sale,  B.  3. 
20 
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where  it  appeared,  that  the  prioress  of  HaltjiveH  conveyetl  certain  - 
lands,  by  the  words  dedi  ef  coacesti  pro  ctrta  jMcuntic  (umma,  to 
Lord  Chancellor  Audley  and  his  heirs.  It  was  objected,  that  a 
bargain  and  sale  by  a  corporation  was  not  gpod,  for  it  could  not 
be  seized  to  another's  use.  Btit  the  Court  rejected  the  objection 
as  dangerous  ;  for  that  such  were  the  conveyances  of  the  greater 
part  of  the  possessions  of  monasteries.  And  it  was  said,  that 
although  suchja  corporation  could  not  take  an  estate  to  another's 
use  ;  yet  they  might  chaise  their  possessions  with  a  use  to  aaoiher.' 
The  only  principle,  however,  upon  which  this  case  can  be 
supported,  that  lands  may  be  charged  with  an  use,  as  with  a  rent 
orcomoion,  was  rejected  as  an  absurdity  in  Chudleigh's  case  >* 
,apd  Mr.  Cruise,  in  his  learned  and  valuable  Digest,  informs  us, 
that  in  England,  "it  is  now  generally  admitted,  that  a  corporation 
cannot  stand  seized  to  an  use,"  with  a  view  to  prove  that  it  was 
incapable  of  making  a  deed  of  bargain  and  sale.*  In  this  country, 
however,  the  better  opinion  is,  that  any  corporaUon  may  stand 
seized  to  an  use  or  trust,  as  it  is  called  in  modem  times,  for  pur- 
poses not  foreign  to  the  object  of  its  itistitutioo ;  and  this  is  surely 
most  conformable  to  principle,  and  convenieDt  in  practice.*  If 
this  be  true,  there  can  be  no  doubt  of  the  power  of  a  corporation 
to  convey  by  deed  of  bai^ain  aod  sale,  as  well  as  sn  individual. 
In  those  States  in  which  livery  of  seizin  is  unnecessary  to  the 
complete  execution  of  a  deed  of  feoffment,  or  those  in  which 
the  old  common  law  deed  of  grant  is  made  competent  to  all  its 
purposes,  we  apprehend,  tbat  the  question  we  have  been  consid- 
ering is  one  of  very  little  practical  importance  :  for  ul  ret  ma^ 
vaUat  quam  pereat,  no  rule  of  law  is  better  settled,  than,  if  it  be 
necessary  to  effectuate  the  intention  of  the  parties,  that  one  species 
of  deed  shall  be  construed  as  another.*     "  I  ezceedmgly  com- 

1  Holland  «.  Bonis,  3  Leon.  175. 

»  1  Co.  B.  127.  a. 

s  4  CraiH's  Dig.  tit  32,  Deed,  c  9,  $  13;  13, 14, 15,  la 

*  a  Kent,  Comm.  226.    See  chip.  VIIL 

s  CrosBiDff  RDd  Scudtmore,  1  Mod.  175;  S.  C.  2  Lev.  9;  S.  C.  1  Vent. 
137 ;  Wnlkar  aud  H&ll,  2  Lev.  211) ;  Coultman  aod  Senhouae,  Tho.  Jooea, 
105}  Harrinme.  Aurtin,  C«nh.3S}  Roe  a  Tranmer,  2Wila.  R.75;  Doe 
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mend,"  says  Lord  Hobart,  ".ihe  judges  that  are  curious  and 
almost  subtil,  aituti,  to  invent  reason  and  means  to  make  acts, 
according  to  the  just  intent  of  the  parties,  and  to  avoid  wrong 
and  injury  which,  by  rigid  rules,  might  be  wrought  out  of  the 
act ; " '  and  Lord  Hale  cites  and  approves  this  passage.*  It  has 
never,  we  believe,  been  doubted  that  a  corporauon  might  take  by 
a  deed  of  bargain  and  sale,  as  wdl  as  any  other  species  of  con- 
veyance. 

§  5.  1.  In  private  corporations  aggregate,  for  the  sake  of 
conveoience,  the  whole  management  of  their  affairs  is  usually 
vested  by  charter  in  certain  officers  and  boards ;  tbe  body  of  the 
members  having  no  voice  except  in  ibeir  election. ^  When  tbis  is 
die  case,  the  power  of  making  deeds,  like  every  other  power. 
Tests  with  them,  and  Courts  will  not  interfere  upon  a  petition  even 
of  a  majority  of  the  mtmbert,  to  compd  thaj  body,  contrary  to 
tbeir  own  judgment,  to  affix  the  common  seal  to  any  instrument.* 
Sometimes,  tbe  charter  or  act  of  incorporation  requires  a 
certain  number  of  a  special  body,  or  board  existing  within  the 
corporation,  to  he  present  at  the  doing  of  any  corporate  act,  or  at 
the  making  of  particular  species  of  conlracts,  as  deeds  ;  and  in 
such  a  case,  the  number  must  be  present  at  the  making  of  the 
.  deed,  in  order  to  its  validity  as  a  corporate  act.*     But  though  by 


».  Simpaon,  S  WUs.  32 ;  Shephard's  Touchstone,  87 ;  Wallis  Ex.  «  Wallis, 
4  Mrbi.  R.  133;  Pny  v.  Pierce,  7  Miss.  R.  38). 

"  Hob.  277. 

■  Crossiog  Rod  Scudtmore,  1  Tent  HI. 

3  Btnlc  of  U.  S.  «.  Daaitiige,  i'i  WhetL  R.  113,  per  Harshall,  a  J.; 
Union  Turnpike  Corporation  s.  Jenkina,  1  CBine,  (N.  Y.)  R.  381 ;  T)ie  Com- 
monwealth •.  The  Trostees  of  St  Mtry'a  Church,  G  Berg.  &.  Rawje, 
(Penn.)  R.  508 ;  aee  Chap.  Till. 

*  The  Comnwnwealtfa  n.  The  Trustees  of  St  Mary's  Chnrch,  6  Serg.  & 
Rawle,  (Penn.)  R.  508;  and  eee  Bank  of  U.  a  •.  Daodrid^  12  Wheat 
R.  113,  per  Mareball,  C.  J.;  Union  Turnpike  Corporation  «.  Jenkina,  1 
Caiae,(N.  Y.]  R.  381  ;  McDonoufh  V.  Templeroan,  1  Har.  &  J.  (Md.)  R. 
156 ;  Clark  r.  The  Woolen  Manuf.  Co.  of  Benton,  15  Weod.  [N.  Y.)  R.  3.% 

>  Tbe  Preaidant,  Menagera,  and  Company  of  ibe  Berks  and  Dauphin 
Tarapihe  Road  «.  Hyere,  6  Serg.  &.  Rawle,  (Penn.)  R.  13;  Case  of  St. 
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charter  a  certain  number  of  a  board  are  required  to  concur  in 
entering  into  a  Epecial  contract,  or  making  a  deed,  it  does  not 
follow  that  the  affixing  of  the  seal,  which  is  merely  a  ministerial  act, 
may  not  be  done  by  a  less  number  than  were  at  first  competent  to 
enter  into  the  contract,  provided  it  were  ^one  by  the  direction  of 
a  legal  <]uorum.' 

3.  At  the  common  law,  the  master,  fellows,  and  scholars  of  a 

'  college,  the  master  or  warden,  brethren  and  sisters  of  a  bospiial ; 
an  abbot  or  prior  and  his  convent,  and  a  dean  and  chapter  in  their 
aggr^ate  capacity,  had  unlimited  control  over  the  property  of 
their  respective  houses,  and  might  therefore  have  made  any  grant 
ffhatever.'  In  case  of  an  alienaUon  by  dean  and  chapter,  the 
consent  of  the  bisfaop  In  his  character  of  ordinary  was  necessary, 
ID  order  that  the  grant  or  lease  should  be  good  beyond  the  life  of 
the  dean  who  granted  or  demised.'  The  case  of  an  abbot  or 
prior  differed  from  that  of  a  dean,  and  of  a  master  of  an  hospital 
or  college  ;  for  wilh  respect  to  the  possessions  of  the  house,  the 
whole  estate,  to  certain  purposes,  was  supposed  to  be  vested  in 
him  ;  whereas,  in  the  cases  of  the  master  of  an  hospital,  or  of  a 
college  and  dean,  the  seizin  of  the  joint  possessions^of  the  house 
was  jointly  in  the  master  and  bis  brethren  and  sisters,  the  master, 
fellows,  and  scholars,  and  in  the  dean  aod  chapter  respectively.* 
There  was,  therefore,  a  difference  in  the  manner  in  which  con- . 

'  veyances  were  made  of  the  possessions  of  these  several  houses  ; 
a  grant  or  lease  of  the  possessions  of  an  abbey  or  prioiy  was  reg- 
ularly made  by  the  abbot  or  prior,  with  the  assent  of  the  convent, 
because,  the  convent  being  composed  of  persons  dead  in  law, 
could  not  with  propriety  be  said  to  make  a  lease  or  grant ;  though 

Uaty'*  Church,  7  Seig.ei  Rawle,  (Penn.)  R.  530,  par  Tilghmin,  C  J; 
Hill  V.  Htinchetter  and  Salford  Water  Works  Compftnj,  5  Bun.  &.  Adolph. 
866,  2  Nev.  &  M.  57a 

1  The  PreaidcDt,  Hanageis  and  Company  of  the  Berka  and  D&uphin 
Turnpike  Road  v.  Myers,  6  Serg.  &  Rawle,  (Peon.)  R.  12 ;  Hill  v.  Mtn- 
cbeMer  and  Balford  Water  Works  CompaDjr,  5  Bam.  A,  Adolph.  866; 
SNev.  &  H.  573. 

a  Co.  Lit  44,  a.  300, 301;  1  Bar.  B.  S21;  Madox  FirmE  Borgi.clM; 
1  Kjd  on  CorpontiotM,  106. 

3  1  Kyd  OD  Corporatioiw,  lOB,  110. 

«C&  Lit.  347,  a.  Lit  §655, 656, 657;  1  Kyd  on  Corporations,  111. 
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if  it  had  been  said  that  the  abbot  and  conrent  made  the  lease  or 
gram,  that  would  DOt  have  been  a  material  objection.'  In  case 
of  an  alieaatioD  grant  or  demise  by  the  head  of  b  corporation  ag- 
gregate of  many  persons  capable  without  the  consent  of  the  prop- 
er parties,  the  deed  was  void  against  the  successor,  and  be  might 
enter ;  whereas,  in  case  of  an  alienation  in  fee,  tail,  or  for  term 
of  life,  by  an  abbot  or  prior  without  the  consent  of  the  convent, 
inasmuch  as  the  fee  was  vested  in  him  in  right  of  bis  house,  and 
DOt  of  the  bouse  joinlly  with  bim,  the  alienation  operated  as  a 
discontinuance,  and  the  successor  was  put  to  bis  writ  of  entry 
fine  asientii  eapituli'*  The  common  law  restraints  being  found 
.  insufficient  to  prevent  a  defalcation  of  the  revenues  of  these  cor- 
porations, many  statutes  have  been  passed  in  England  limiting  tbe 
common  law  right  of  alienation  ;  but  as  they  are  wholly  inappli- 
cable to  this  country,  it  will  be  unnecessary  for  us  to  notice 
them.'  Indeed,  we  have  referred  to  these  rules  concerning  the 
old  corporations  aggregate  of  tbe  common  law,  rather  to  illustrate 
the  general  principle,  that  in  an  alienation  of  lands,  or  making  of 
a  deed,  in  order  to  its  validity,  they  must  concur  who  have  an 
interest  in  tbe  subject  passed,  than  because  we  thought  them 
strictly  applicable  to  our  institutions.  In  private  incorporated 
companies  existing  in  this  country,  the  power  to  make  special 
contracts,  alienate  lands  belonging  to  the  corporation,  end  the 
consequent  power  to  make  deeds,  unless  by  charter  vested  in  a 
special  board  or  body,  as  is  most  common,  rests  of  course,  like 
every  other  power,  in  the  members,  as  a  body  at  lai^,  to  be 
exercised  by  them  through  their  agents.* 

§  7.  Tbe  corporate  seal  affixed  to  a  contract  or  conveyance 
does  not  render  the  instrument  a  corporate  act,  unless  il  is  affixed 
by  an  officer  or  agent  duly  authorized.'     It  must  be  affixed  by  tbe 

1  Plowd.  199;  Dyer,  40,  pi.  1  to  07,  pi.  45;  Qu]bolt,311;  IKjd on  Cor- 
porations, 114. 

>  Co.  Lit  3S5,  b.  341,  b.  342,  a.  346,  ■.  b ;  F.N.B.184,k;  1  E;d  on  Coi- 
pontioDS,  115,  116.  • 

>  1  Kf  d  on  CorpomtioM,  ftom  116  to  163: 

*  See  Chap.  IX. 

•  JickKHi  ft  Cunpbell,  5  Wend.  (N.  TO  B-  573. 
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officer  to  nbose  custody  it  is  confided,  or  some  person  specially 
authorized,  the  officer  or  special  agent  acting  in  consequence  of 
tbe  directory  vole  of  (he  body,  or  managing  board  of  the  corpo- 
ration, as  the  case  may  be.'  A  rote  of  proprietors,  authorizing  a 
committee  to  sell  lands,  empowers  them  also  to  make  the  neces- 
sary deeds  in  the  name  of  the  proprietors,  and  if  a  committee  c^ 
several  be  appointed  who  all  sign,  yet  one  seal  is  enough.*  The 
effect  of  affixing  the  corporate  seal  to  a  contract  is  tbe  same  as 
^en  an  individual  affixes  his  seal ;  it  makes  tbe  bstrument  a 
specialty.'  Tbe  common  law  rule  with  regard  to  natural  persons, 
that  an  agent,  to  bind  his  principal  by  deed,  must  be  empowered 
by  deed  himself,  cannot  in  the  nature  of  things  be  applied  to  cor- 
porations aggregate.  These  beings  of  mere  legal  existence,  and 
tbeir  boards  as  such,  are,  literally  speaking,  incapable  of  personal 
act.  They  direct  or  assent  by  vote  ;  but  their  most  immediate 
mode  of  action  must  be  by  agents.  If  tbe  principal,  the  corpo- 
ration, or  its  representative,  the  board,  can  assent  primarily  by 
epte  alone,  to  say,  that  it  could  constitute  an  agent  to  make  a  deed 
only  by  deed,  would  be  to  say  that  it  could  constitute  no  such 
agent  whatever  ;  for  after  all,  who  could  seal  the  power  of  attor- 
ney, but  one  empowered  by  vote  ?  When  tbe  common  seal  of  a 
corporation  appears  to  be  affixed  to  an  instrument,  and  the  signa- 
tures of  tbe  proper  officers  are  proved,  courts  are  to  presume 
that  (he  officers  did  not  exceed  their  authority,  and  tbe  seal  itself 
is  prima  facie  evidence  that  it  was  affixed  by  proper  authority.* 
Tbe  contrary  must  he  shown  by  the  objecting-  party.' 

'Derby  CsDal  Company  «.  Witmot,  9  East,  360 ;  Banb  of  U.  S.  «.  Dttn- 
dridge,  IS  Wheat  R.  68,  per  Story,  J. ;  The  President,  Managera,  and  Com- 
pany of  (he  Berka  and  Dauphin  Turnpike  Road  tt.Myen,  G  SergM  Rawie, 
(Penn.)  R.  13;  Clarke  e.  Tbe  Imperial  Gas,  Co.,  4  Barn.  d£  Adolpli.315; 
I  Nev.  dt  H.  206. 

9  Decker  v.  Freeman,  3  Greenl.  (Me.)  R.  33a 

3  Clark  «.  Tbe  Woolen  Manuf.  Co.  of  Benton,  15  Wend.  [N.  Y.)  R.  256. 

1  Skin.  3;  1  Kyd  on  Corporationa,  QCtS;  The  President,  Managers,  and 
Company  of  the  Berks  and  Dauphin  Turnpike  Road  v.  Myers,  6  Serg.  &. 
Ra»ie,  (Penn.)  R.  12.;  Tbe  Baptist  Church  c  Mulford,  .*)  HsIcL  (N.  J.)  R. 
183,  per  Swing,  C.  J.;  Adams  v.  his  Creditors,  14  Louisiana  R.  455; 
Darwell  v  Dicken'a  leasee,  4  Verger,  (Teuo.)  R.  7. 

s  Ibid,  and  cose  of  SL  Maiy'a  Church,  7  Berg.  &  Rawie,  (Peon.)  R.  530^ 
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§  8.  The  tecliDical  mode  of  executlog  the  deed  of  a  corpora- 
tion is  to  coaclude  the  iostrument,  which  should  be  signed  by 
some  officer,  or  agent  Id  the  OBine  of  the  corporation,  with,  "  Id 
testimony  whereof,  the  common  seal  of  said  corporation  is  here- 
UDto  affixed  ; "  and  then  to  affix  the  seal.  Where,  however,  two 
trustees  of  a  parish,  who  'were  a  corporation,  signed  thetr  iodivid' 
ual  names  to  a  lease  executed  by  them  in  their  corporate  capacity, 
and  sealed  with  the  common  seal  opposite  to  each  name,  though 
the  signatures,  and  double  sealing  were  unnecessary,  it  was  held, 
that  ihe  lease  was  not  vitiated  thereby.'  Neither  is  it  nectuary 
to  the  validity  of  a  deed  by  a  corporation,  that  it  should  say, 
"Sealed  with  our  common  seal,"  or  the  like,  if  the  fact  other- 
wise appears.*  A  mortgage  executed  and  acknowledged  by  the 
members  of  a  board  of  directors  who  were  present,  the  seal 
of  the  corporation  being  duly  affixed  was  held  to  be  well  ex- 
ecuted and  acknowledged.'  It  is  prudent  to  have  witnesses  to 
the  sealing ;  for  the  common  seal  is  not  evidence  of  its  own 
authenticity,  but  must  be  proved,  not  indeed  necessarily  by 
one  who  saw  it  affixed  or  adopted,  but  by  one  who,  from  the 
raolto,  device,  &.C.,  knows  it  to  be  the  seal  of  the  corporation, 
as  whose  it  is  produced.*  The  signature  of  the  agent  of  the 
corporation,  executing  the  instrument  in  its  behalf,  however  being 
proved,  the  seal,  though  mere  paper  and  wafer  stamped  with  the 
common  desk  seal  of  a  merchant,  will  be  presumed  to  be  intended 

per  Tilghman,  C.  J.;  Msyor  aod  CommonBltj  of  Calchester  v.  Loirten,  1 
Veil,  and  Bea.  R.  026. 

1  Jackson  «.  Wttsh,  3  Johns.  [N.  Y.)  R.  235.  See  too  Quk  e.  The  Manuf. 
Co.  of  BentoD,  15  Wend.  (N.  ¥.)  R.  256. 

9  2  Rol.  31  I,  45 ;  Goddard'a  Case,  5  Co.  R.  5 ;  Comm.  Dig.  Fait,  a,  3 ; 
Hill  Dam  Foundr;  v.  Hovey,  21  Pick.  (Mara.)  R.417. 

3  Gordon  e.  Preatoo,  1  Watts,  (Penn.)  R.  365. 

*  Moises  V.  TborntoD,  8  T.  R.  303,  304  ;  Peake,  Law  of  Evidence,  4S,  n ; 
SUrkie  on  Evideace,  Part  3d,  300,  n.  1 ;  Jackson  v.  Pratt,  10  Johoa.  (N.  Y.) 
R.38I ;  Foater «. Shaw, 7 Serg.  Si  R. [Penn.) R.  156;  Leazure «.  KillegaB,  ibid. 
313 ;  Den  ».  Vreelandt,  3  Halst  {N.  J.)  R.  353 ;  Daraeli  «.  Dickina  leMeo,  4 
Yerger,  (Tenn.)  R.  7 ;  see  Doe  ex  dem  Woodmasa  v.  Mason,  I  Eep.  R.  53, 
where  Lord  Kenyon  held,  aa  an  exception  to  the  general  rale,  that  the  com- 
mon leal  q/'Ut  Cih/^  London  proved  itielf.  See  Moiies  v.  Thornton,  8 
T.  R  304,  per  Lord  Keoyoa. 
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as  (he  seal  of  the  corporation,  until  the  presumption  is  rebutted 
by  competent  eridence.'  A  seal  of  a  foreign  eorporation,  as 
that  of  the  City  of  London,  cannot  be  admitted  lo  be  such 
seal  without  proof  that  it  is  the  official  seal  it  purports  to  be ; 
nor  can  it  be  proved  by  comparison  nitb  a  similar  seal  al- 
ready given  in  evidence  without  objection.'  Where  a  corpora- 
tion by  a  resolution  authorized  its  president  to  execute  a  deed 
of  the  corporate  lands,  and  he  executed  the  deed  in  the  name  of 
the  corporation,  but  attested  it  in  ibis  form,  "  In  witness  whereof 

1, President,  have  hereunto  set  my  hand  and  seal,  &c.,"  and 

signed  his  own  name  as  president  opposite  to  a  seal  upon  which 
there  was  no  distinct  impression  ;  the  deed  was  held  inoperative, 
as  the  individual  deed  of  the  president,  who  bad  personaUy  no 
interest  ia  the  subject  of  the  instrument.'  It  is  unnecessary, 
that  deeds  made  by  Proprietors  Committees  should  contain  reci- 
tals of  their  authority  and  proceedings  in  the  sale  ;  as  their  certi- 
ficates of  such  proceedings  are  not  to  themselves  evidence  of  the 
facts  they  recite,  and  such  facts  may  always  be  proved  aliande, 
and  in  proper  cases  will  he  presumed/ 

§  9.  The  deed  of  a  natural  person  takes  effect  only  by  and 
from  its  delivery.  This  ceremony,  however,  is  unnecessary  to 
the  complete  execution  of  the  deed  of  a  corporation  ;  since  it  is 
said  to  be  peifected  by  the  mere  affixing  of  the  common  seal. 
Lord  Hale,  in  a  note  to  Coke  Litdeton  remarks,  that  "  if  a  dean 
and  chapter  seal  a  deed,  it  is  their  deed  immediately."*  This 
rule  is  to  be  taken  with  the  important  qualification,  that  by  the 
affixing  of  the  sea),  the  complete  execution  of  the  deed  was  tn- 

1  Mill  Dam  Foundry  v.  Hovej,  31  Pick.  (MasB.)  R.  436,  Putnim  J. 

s  Chew  V.  Keek  et  al,  4  Rawie,  (Penn.)  R.  16a 

a  Lessee  of  Jerushk  Hatch  o.  John  T.  Barr,  1  Ohio,  R.  390.  See  Bank 
of  the  Metropolis  «.  Guttschlieck,  14  Peters,  R.  19.  ^ 

*  Farrar  et  ai.  v.  Eartraan  et  aJ.,  5  GreenL  (Me.)  R.  345  j  Inman  et  «L^^ 
Jackson,  4  Ibid.  S37. 

s  Co.  LiL  lib.  I,  $  5,  36  a,  n.  333;  Hargrave  &.  Butler's  ei,  and  sea  a(. 
Caae  of  the  Dean  aod  Chapter  of  Feraes,  Dav.  44  ;  2  Leon.  97 ;  1  Ventr.  . 
257;  1  Lev.  46;  1  Sid.  8;  Carth.S60;  3Eeb.307;  1  Kyd  oa  Corpor.  368; 
Contra,  3  Leon.  98,  Gawdy,  J. 
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ttnded;  for  if,  sdds  Lord  Hale  to  the  above  remark,  "  tbey  (tfae 
deao  and  chapter)  at  the  aame  time  make  letter  of  attorney  to  de- 
liver it,  this  is  DOt  their  deed  tilt  delivery.'"  Id  the  Derb^  Canal 
Company  e.  Wilmot,*  it  appearing  that  the  order  of  the  managing 
commiltee  lo  the  clerk,  to  affix  the  seal,  was  accompanied  with  a 
direction  to  retain  the  coDveyaoce  in  his  hands  until  accounts  vete 
adjusted  with  the  purchaser,  it  was  held  by  the  Court  of  King's 
Bench,  that  notnilbstanding  tbe  affixing  of  the  common  seal, 
the  deed  was  incomplete  ;  Lord  Ellenborough,  as  the  organ 
of  the  Court,  observing,  "thai  in  order  to  give  it  (the  deed) 
eflfect,  the  affixing  of  the  seal  must  be  done  with  an  intent  to 
pass  the  estate  ;  otherwise  it  operates  no  more  than  a  feoffment 
would  do  without  livery  of  seizin." 

1  Co  Lit  lib.  1,  $  5,  36  a,  a  333 ;  Hare-  &  Butler'a  ed. ;  and  aee  Willia 
«.  Jemin,  Cto.  E  16T ;  W.  Jones,  170 ;  Palm.  504. 
>9Eut,360. 
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CHAPTER  VIII. 

or  THE  HOSE  IN  WHICH  A  CORPORATION  HAT  CONTRACT, 
AND  WHAT  CONTRACTS  IT  MAT  HAKE. 

§1.  In  accordance  with  the  notion,  that  corporations  aggre- 
gate could  express  their  assent  only  by  their  common  seals,  the 
aocient  doctrine  of  the  common  law,  as  has  been  considered,  was, 
lliat  they  could  bind  themselves  only  by  deeds,  or  special  con- 
tracts. However  well  established  this  may  have  been,  as  a  rule  of 
the  Courts,  its  extreme  inconvenience  roust  always  have  efiectual- 
ly  denied  It  currency,  as  a  rule  of  practice.  It  can  hardly  be 
believed,  ■  (hat  in  their  daily  commerce  for  the  necessaries  and 
elegancies  of  life,  for  the  decorations  of  their  chapels  and  churches, 
for  the  building  and  repairing  of  their  bouses,  and  the  tillage  and 
improvement  of  their  lands,  the  various  religious  communities, 
anciently  so  numerous  and  well  endowed  in  England,  contracted 
only  by  deed.  Of  necessity,  their  superiors  and  authorized  agents 
must  have  bought  aud  sold,  bai^ain^d  and  contracted  for  them, 
without  the  delaying  intervention  of  sealed  instruments.  Muni- 
cipal corporations,  too,  whose  bargains  and  purchases  must  have 
been  numerous  in  the  most  ancient  times,  for  the  improvement 
and  defence  of  tbeir  towns,  for  articles  of  civic  pomp  and  display, 
can  hardly  be  supposed  to  have  contracted  for  them  in  all  their 
details  by  deed.  The  inconsistency  of  the  professed  principle 
or  reason  of  this  doctrine  with  fact,  is  apparent  also,  at  a  glance  ; 
for  it  was  always  the  practice  of  corporations  aggregate  to  express 
their  assent  in  the  elections  of  their  officers  by  tote ;  and  it  appears 
to  have  been  early  settled,  that  this  was  a  legal  mode  of  appoint* 
iug  servants  or  agents  of  inferior  and  ordinary  service.' 

Owing  to  this  inconsistency,  and  the  obvious  injustice  which 
might  sometimes  result  from  a  rigid  enforcement  of  the  old  rule, 

>  8«e  Chap.  IX. 
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it  fau  in  modem  times  been  somewhat  relaxed  even  in  England. 
In  our  own  country,  where  private  corporations  for  literary,  relig- 
ious, and  commercial  purposes,  have  been  multiplied  beyond  any 
former  example,  their  facility  in  acting  and  coniraciing  is  inTolved 
with  public  prosperity  itself ;  and  after  mature  consideration,  the 
old  technical  rule  has  been  condemned  as  impolitic,  and  essentially 
discarded.'  Indeed,  it  seems  to  result  from  the  very  stniciure  of 
these  artificial  beings,  that  inasmuch  as  there  are  Ino  general 
modes  in  which  they  may  express  their  assent,  there  are  two 
general  modes  in  which  ibey  may  expressly  contract,  first  by  vote, 
and  secondly  by  their  duly  authorized  agents.*  We  propose 
accordingly  in  this  chapter,  after  treating  of  the  general  modes  in 
which  private  corporations  aggregate  may  contract,  niib  whom, 
and  in  what  name,  to  consider  what  ktjtd  of  contracts,  and  what 
contracts^  in  general,  ifaey  may  make. 

§  S.  The  course  of  modem  decisions,  and  particularly  in  our 
own  country,  seems  to  have  assimilated  in  some  degree  the  mode, 
io  which  corpora^ons  may  contract  with  us,  with  that  usual  in 
bodies  of  this  kind,  existing  under  the  Roman  Civil  Law.  Mr. 
Aylifie,  who  cites  the  Digest  and  Castrensis,  tells  us,  that  **  a 
corporation  may,  in  iti  own  penon,  whenever  it  pleases,  do  any 
eztrajudica!  act,  as  make  contracts,  and  the  like,  and  shall  not  be 
compelled  to  constitute  a  syndick  (as  in  judicial  acts)  for  the 
dispatch  of  any  public  business  of  this  kind  ;  for  a  corporation 
noay  celebrate  contracts,  by  its  own  proper  decree,  without  con- 
stituting a  syndick."  '  Again,  he  says,  "  corporations  are  bound 
by  their  contracts  in  the  same  manner  as  individual  persons  are  ; 
for  though  the  members  of  a  corporation  cannot  separately  and 
individually  give  their  consent  in  such  manner  as  to  oblige  them- 
selves as  a  collective  body ;  yet,  being  lawfully  assembled,  it 
represents  but  one  person,  and  may  consequently  make  contracts, 
and,   by  their   collective  consent,  obb'ge  themselves  thereunto. 


I  2  Kent,  Comm.  1333. 

»  See  Chap.  IX. 

3  A;li&,  Civil  U»,  Ut  35,  b.  3  p.  198;  Cutrenav,  in  1. 1,  d.  %  4. 
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And  thus  i  corporatioD  tnay  consent,  though  not  with  the  same 
readiness  and  facility  as  particular  persons." '  Indeed,  it  would 
be  strange,  if  when  it  was  settled  that  a  corporation  might  by 
vote  or  decree  appoint  an  agent  whose  contracts  would  be  bind- 
ing upon  it,'  it  could  not  by  vote  or  decree  make  the  same  ccm- 
tracts  itself.  Accordingly,  although  in  Taylor  e.  Dullidge  Hos- 
pital,* Lord  Chancellor  Parker  refused  to  compel  the  specific 
performance  of  an  agreement  for  a  lease  signed  by  the  master, 
warden,  and  fellows  of  the  corporation,  on  the  ground,  that  to 
bind  that  (or  indeed  any  corporation,  at  to  iU  revenue)  the  con- 
tract must  he  under  its  common  seal ;  yet,  sixly-tbree  years  after- 
wards it  appears  to  have  been  decreed  in  the  case  of  Maxwell  d. 
Dullidge  Hospital,*  that  the  specific  performance  of  an  agreemmit 
of  the  major  part  of  a  corporation  entered  in  the  corporation 
books,  though  not  under  the  corporate  seal,  should  be  compelled, 
and  this  decision  has  been  cited  and  relied  on,  by  the  highest 
authority  in  this  country.'  In  the  Andover  and  Medford  Turn- 
pike Corporation  o.  Hay,*  it  is  said  by  the  learned  Chief  Justice 
.  Parsons,  speaking  as  the  organ  of  the  Supreme  Court  of  Massa- 
chusetts, that  "  we  cannot  admit  that  a  corporation  can  make  a 
parol  contract,  unless  by  the  intervention  of  some  agent  or  attor- 
ney, duly  aulborized  to  contract  on  tbeir  part."  This  language, 
we  apprehend,  is  to  be  limited  in  its  application  to  the  facts 
before  the  court.  That  was  an  action  of  the  case  against  the 
defendant,  as  the  proprietor  of  four  shares  in  a  turnpike  road,  for 
not  paying  sundry  assessments  duly  made  by  the  directors  of  the 
corporation  ;  and  a  loose  declaration  by  him  in  an  open  meeting 
of  the  corporation,  "  that  if  one  thousand  dollars  were  not  enough 
to  make  the  turnpike,  he  would  spend  two  thousand  dollars,  and 


I  AyliSfl,  Civil  Lav,  sup.  d.  12, 1,  37. 
s  See  Chip.  IX. 
a  1  P.  Wnw.  655. 

*  1  FoDbl  Eq.  296,  n.  0.  (Pbil.  ed.  305,  n.  a) 

s  Bank  of  United  States  v.  Dtadtidgti,  13  Wheat  R.  QS^  per  Mushill, 
C.  J.;  ana  see  Union  Bank  of  Mai^lsndv.RidKeley,  IHwna  &GiU'B(Hd.) 
R.  435,  per  Buchanan,  C.  J. 

•  7  Hue.  R.  107.      • 
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if  that  \ns  not  eaough,  be  would  spend  half  his  estate,"  waa 
held  iBsufficieDt  evidence  of  a  contract  ou  the  part  of  tbe  defendaDt 
with  the  corporatioD,  to  pa^  such  BsseBsmetits  as  should  be  made 
by  the  directors  upon  his  shares.  It  needs  hardly  be  added,  that 
whether  we  consider  the  nature  of  the  language  used  by  the  de* 
fendant  in  this  case,  or  tbe  foci,  that  there  was  by  ?ote  do  accept* 
aoce  ofj  or  in  conduct  no  reliance  on,  his  proposition  on  tbe  part 
ef  tbe  corporation,  this,  without  the  principle  laid  down  by  tbe 
learoed  Chief  Justice,  could  not  be  held  a  serious  contract.  Wa 
apprehend,  that  a  corporation  may  as  well  immediately  by  vote 
express  its  assent  and  contract,  as  mediately  through  aii  agent, 
authorized  by  rote.'  It  may  as  well  express  by  vote  its  assent 
to  a  proposition,  as  to  the  appointment  of  an  agent,  or  the  accept- 
ance of  a  charter  ;  and  we  know  no  case  in  which  the  power  to 
act'  by  an  ageot  is  greater  than  tbe  power  to  act  in  person.  A 
distinct  proposal  made  in  a  corporate  meeting,  and  accepted 
by  corporate  vote,  would  unquestionably  -  constitute  a  contract 
binding  upon  the  corporation ;  and  where  the  agreement  was 
entered  upon  tbe  corporation  books,  this  seems  to  have  beeo 
held  even  in  Ei^and.'  In  tbe  Essex  Turnpike  Corporation 
tt.  Collins,'  Sedgwick,  Jusuce,  in  delivering  tbe  opinion  of 
the  court,  tells  us,  that  "aggregate  corporations  cannot  contract 
without  vote,  because  there  is  no  other  way,  in  which  they  can 
express  their  assent."  He  adds,  however,  that  such  corporations 
may  contract  by  authorized  agents. 

In  a  late  English  Chancery  case,  it  appeared  that  the  bill 
filed  charged  a  municipal  corporation  with  having  given  a  license 
to  the  complainant  to  fill  up  a  part  of  a  creek,  and  make  a  wharf, 
and  erect  buildings  thereon,  adjoining  a  piece  of  land  he  held 
under  lease  from  them,  in  consequence  of  which  license,  he  had 
with  their  knowledge  taken  possession  and  erected  the  wharf  and 
buildings  at  bis  expense,  and  prayed  that  they  might  be  decreed 
to  ^nt  him  a  lease.     The  counsel  of  the  complainant,  on  the 

■  Sm,  bovevar,  conUt,  Gtrvey  «■  C«Icock,  1  Nott  and  McCord,  (S.  C)  R. 
231. 

■  Huwell  V.  DMiigo  Ho*i»tal,  1  Fonbl.  Eq.  996,  n.  «■  (PbiL  ed.  3(»,  a.  o.) 
See  Mi^ll  e.  Kaufiintn,  4  Serg.  &  Rtwie,  (Peon.)  R.  317. 

3  e  Mua.  B.  S98, 399. 
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hearing,  conteoded  that  the  corporation  acting  by  a  majority  of  its 
members,  and  at  a  regular  meeting,  and  giving  a  license  to  the 
complainant  to  do  an  act  by  which  he  had  incurred  expense,  was 
bound  ttiereby.  For  the  corporstioD  it  was  insisted,  tbat  a  con- 
tract, to  be  binding  on  it,  must  be  under  the  common  seal,  and 
that  no  such  contract  was  shown.  The  case  stated  in  the  bill 
not  being  proved,  the  bill  was  dismissed.  The  vice  chancellor^ 
Sir  John  Leach,  said,  however,  tbat  if  a  regular  corporate  reso- 
lution passed  for  granting  an  interest  in  a  part  of  the  corporate 
properly,  and  upon  the  faith  of  that  resolution  expenditure  was 
incurred,  he  inclined  to  think  that  both  principle  and  authority 
would  be  found,  for  compelling  the  corporation  to  make  a  legal 
grant  in  pursuance  of  that  resolution.'  It  seems,  from  a  still 
more  recent  case,'  in  England,  that  a  court  of  Equity  there  will 
not  compel  a  corporation  to  execute  a  legal  assurance  of  corporate 
property,  in  pursuance  of  a  contract  not  under  seal,  unless  valuable 
consideration  for  the  contract  be  expressly  proved,  or  evidence 
be  given  of  acts  done  or  omitted  by  the  party  contracting  with 
the  corporation  oo  faith  of  the  promised  legal  assurance.  In  this 
country  it  is  very  clear,  that  no  such  equities  would  be  necessary 
to  sustain  the  contract  made  by  an  authorized  committee  or  agent* 
though  not  under  the  corporate  seal." 

§  3.  The  great  number  of  the  members,  of  which  corporations 
a^regate  usually  consist,  renders  their  undoubted  right  of  con- 
tracting by  vote,  in  general,  extremely  inconvenient ;  and  accord- 
ingly their  usual  mode  of  contracting  is  through  the  intervention 
of  agents,  duly  authorized  for  tbat  purpose.  These  are  either 
persons  specially  appointed  and  authorized  for  the  occasion,  or, 
as  is  more  common,  the  general  officers  and  boards,  as  directors, 
managers,  &c.,  existing  within  the  corporation,  ~- elected,  it  is 

1  Mtisball  •.  The  Corporation  of  QfleeoBbortxigh,  1  Bimon'a  At  Stuutfa 
R.  530 ;  tDil  aee  The  Lond.  and  Birmiogh.  Rail  Road  Co.  v.  Winter,  1 
Cnig  &  Phil.  Ch.  R.  63. 

s  Wilmot  et  b1.  v.  CorporalioD  of  Covontry,  1  Youne  Sc  Colljer,  R.  518. 

3  Slanlej  v.  Hotel  Corporation,  13  Maine  R.  51 ;  Sloddeit  •.  Port  Tobacco 
Puish,  S  Gill  &  Johns.  (Hd)  R.  337. 
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true,  by  the  in«nbera,  but  usually  denTing  their  ordinary  powers 
irom  the  charter,  or  act  of  iocorporatioB.  This  instniment  ire- 
queatly  prescribes,  too,  their  mode  of  action ;  and  we  need 
hardly  add  that  where  this  is  the  case,  its  bjunctions  must  be 
rigidly  pursued.  Id  modem  corporations  created  by  statute,  the 
cbaner  ordinarily  contemplates  the  business  of  the  corporation  to 
be  transacted  exclusively  by  a  special  body  or  board  of  directors ;' 
and  the  acts  of  such  body  or  board,  evidenced  by  a  legal  vote, 
are  as  completely  binding  upon  the  corporation,  and  as  complete, 
authority  to  their  agents,  as  the  most  solemn  acts  done  under  tbe 
corporate  seal.  If  these  boards  are  appointed,  and  act,  in  tbe 
mode  prescribed  by  the  statute  creating  the  corporation,  (o  sup- 
pose that  they  were  not  the  agents  of  the  corporation  for  any 
purpose  within  the  range  of  their  duties,  because  not  appointed 
uader  the  corporate  seal,  or  that  their  contracts  were  invalid  be- 
cause not  solemnized  by  it,  would  be,  in  the  language  of  the 
learned  Mr.  Justice  Story,  "  to  suppose,  that  the  common  law 
is  superior  to  tbe  legislative  authority ;  and  that  tbe  legislature 
cannot  dispense  with  forms,  or  confer  authorities,  which  the  com- 
mon law  attaches  to  general  corporations."*  As  we  propose  to 
treat  of  corporate  agents  in  the  succeeding  chapter,  we  beg  leave 
to  refer  to  that,  for  the  mode  in  which  corporations  aggr^te  of  a 
private  nature  may  contract  by  them." 

Indeed,  as  these  bodies  have,  either  by  the  particular  laws  of 
their  incorporauon,  or  by  the  general  laws  of  the  land,  power  to 
regulate  and  order  their  affairs,  no  rule  applicable  to  all  corpora- 

1  Union  Turnpike  Company  t.  5onkiBB,  1  Ctine,  (N.  Y.)  R.  381. 

>  Fleckoer  c  U.  S.  Bank,  6  WhekL  R.  357, 35B.  And  see  ADdover  &c. 
Turnpike  Corpontton  *.  Ha;,  7  H«m.  R.  103 ;  Hajden  v.  Middlesex  Turn- 
pike Corporation,  H)  Mass.  R.  397  ;  Essex  Turnpike  Corporation  v.  CoUina, 
8U«as.  R.39S;  Dana  v.  St  AodrewB  Charch,  14  Johns.  (N.Y.)  R.  118; 
Union  Bank  v.  Ridgely,  I  Har.  &.  GilL  (Md,]  R.  334 ;  Kennedy  r.  Baltimore 
Ins.  Co.,  3  Htr.  &.  Jotins.  (Md.)  R.  367 ;  Girtiaon  e.  Cooibi,  7  J.  J.  Harsh, 
(Ken.)  R.  85 ;  Saviags  Bank  «.  Davis,  8  Conn.  R.  191 ;  LAgrand  v.  Hamp- 
den Sidney  College,  5  Munf.  (Va.)  R.  334 ;  Stanley  ».  Hotel  Corporation, 
13  Maine,  R.5I ;  Stoddert  v.  Port  Tobaeo  Parish,  3  Gill  &  Johns.  (Md.) 
R.  327 ;  Andrews  p.  Estes  et  a],  3  FairC  (Ue.)  367. 

3  Bee  chap.  IX. 


D.qit.zeaOvGoOt^lc 


168     .  PHIVATE  C0RP0RATI0N8.  [CH,  VIII. 

tioDs  can  be  laid  down,  with  regard  to  their  mode  of  coDtractii^. 
This  must  differ  with  their  rules  and  course  of  doing  business  ; 
and  if  they  have  practically,  or  upon  system,  neglected  or  dis- 
pensed with  any  precautions,  which  at  common  law  were  deemed 
essential  to  their  security,  still,  if  there  is  sufficient  evidence  of  a 
common  consent,  of  a  joint  and  corporate  act,  they  must  be  con- 
sidered as  liable  ;  especially  where  individuab,  wbo  bare  trusted 
to  the  good  faitb  of  the  corporation,  would  be  injured  and  de- 
prived of  their  remedy,  if  any  other  construction,  of  the  doings 
of  the  corpor«ti<M]  was  adopted.'  Though  a  payment  be  made 
irregularly  by  the  Preaident  of  a  corporation,  yet  when  it  was 
justly  due,  and  there  was  no  reason  for  withboldii^  it,  it  cannot 
be  recovered  back  on  the  ground,  that  the  presidmt  bad  verbal 
directions  only  from  tbe  directors  to  make  it.* 

^  4.  The  members  of  a  corporation  aggregate  cannot  separately 
and  individually  give  their  consent  in  such  a  manner  as  to  oblige 
themselves  as  a  collective  body  ;  for  in  such  case  it  is  not  the 
My  diat  acts  ;  and  this  is  no  less  the  doctrine  of  tbe  common, 
than  of  the  Roman  Civil  Law.  "  Being  la«fulbf  oMtmbkd," 
says  Ayliffe,  "  they  represent  but  one  person,  and  may  conse- 
quently make  contracts,  and,  by  their  collective  consent,  obJigs 
themselves  thereunto." '  And  though  all  the  members  of  a  cor- 
poration covenanted  on  behalf  of  it  under  their  private  seals, 
binding  themselves  and  their  heirs,  that  tbe  corporation  sboukl 
do  certain  acts,  it  was  decided  that  tbey  were  pcrnmaUy  bound.* 

§  6.  By  the  common  law,  and  by  the  Civil  Code  too,  bb  a 

1  Htyden  et  aL  a.  Hiddloaex  Tampika  Corporatioa,  10  Hms.  R-  401,  per 
Sawall,  J. 
■  New  Orlusa  Buildiog  Co.  v.  Lawaon,  11  Louisiau  R.  34. 

*  Ayliffe,  Civil  Uv,  TiL  35^  R  2,  p.  198;  1  Black.  Comm.  475;  Hayden 
at  aL  V.  HiddleMx  Turnpike  Corporation,  lOHaaa;  R.  403,  per  Sewal1,J; 
The  Propriflton  of  tbe  Canal  Bridgfe  t>.  Gordon,  I  Pick.  (Haaa.)  R,  3M; 
Hartford  Banb  e.  Hart,  3  Daj,  (Codd.)  R.  491 ;  Waterbary  k  Qark,  4  ik 
198 ;  Society  of  Practical  Koowledge  t>.  Abbot,  3  Beavan,  Cb.  R.  559 ; 
Rob;  V.  AbyBsiniaii  Soc.  15  Maine  R.  306. 

*  Tileatoa  et  aL  «,  NeweU  M  aL,  13  HaM.  R.  40& 
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oorpOratk»  aggregate  may  contract  with  persons  who  are  not 
members,  so  it  may  contract  with  persons  who  are  members  of 
it ;  and  the  contract  ts  not  on  this  account  invalid  ; '  a  member 
of  a  corporation  contracting  nith  it  being  regarded  as  to  ibai 
contract,  a  stranger.*  And  though  the  members  of  three  distinct 
corporations  were  the  same,  yet  in  The  Proprietors  of  the  Canal 
Bridge  v.  Gordon,'  it  was  held  fay  the  Supreme  Court  of  Massa- 
chusetts, that  contracts  between  the  several  corporations  were 
ralid,  and  might  even  be  implied  from  corporate  acts. 

§  6.  Corporations  nay  be  known  by  several  names  as  well  as 
natural  persons  ;*  and  accordingly  the  misnomer  of  a  corporation 
in  a  grant,  obligation,  or  other  written  contract,  does  not  prevent 
a  recovery  thereon  either  by  or  against  the  corporation  in  its  true 
oanie,  provided  its  identity  with  that  intended  by  the  parties  to 
die  instrument  be  averred  in  pleading,  and  apparent  in  proof. 
Lord  Coke  notes  a  just  distinction  in  this  particular  between 
writs  and  grants  ",  "  for  if,"  says  he,  "  a  writ  abates,  one  might 
of  common  right  have  a  new  writ,  but  be  cannot  of  common  right 
have  a  new  bond  or  a  new  lease."  *  In  illustration  and  support 
of  the  rule  above  laid  down,  a  special  verdict  found  that  the  de- 
fendant's testator  made,  sealed,  aad  as  his  deed  delivered,  a 
writing  obligatory  to  tbe  plaintiffs,  whose  true  style  was.  The 
Afayor  and  Burgesses  of  tbe  borough  of  the  lord  the  king  of 
Lynne  Regis,  commonly  called  King's  Lynne  in  the  county  of 
Norfolk,  by  the  name  of  the  Mayor  and  Burgesses  of  King's 
L^nne  in  tbe  county  of  Norfolk ;  and  judgment  was  given  to  the 


1  AjliSb,  Civil  Law,  TiL  35,  &  3,  p.  198 ;  Worcetter  Turnpike  e.  Wil- 
krd,  5Mua.R.  85,  p«r  Puwna,  Ch.J.;  Gilmore  «.  Pope,  ib.4gi;  Tbe 
Preaident,  Hanagai*,  and  Oxnpanr  oT  tbe  Berks  and  Dftuphiu  Turnpika 
Road  ».  Hyers, 6  Serg.  &,  Rawie,  (Fenn.)  R.  13;  Gorilon  s.  Precton,  I  Watla, 
(Peno.)  R.  385. 

»  Hill  t>.  HanebMter  Water  Worka  Company,  3  Nev.  &  M.  S83 ;  5  Barn. 
it  Adolp.  866. 

3  1Pick.(MaM.)R.S97. 

*  Minot  9.  Curtia  et  a}.,  7  Mass.  R.  444,  per  cur.  Ante,  Chap.  lU.  §  4. 

9  The  Caw  of  the  Mayor  and  Bjrgewea  of  Lyane  Rsgii.  10  Co.  R.  ISS. 
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pfaiutiffs.'  The  leanied  reponer  of  tbe  above  cue,  cited,  "witb 
m&Dj  others,  tbe  case  of  the  Abbot  of  York,  who  was  incor- 
porated by  the  name  of  "  ibe  Abbot  of  the  monastery  of  the 
blessed  Mary  of  York  ; "  and  a  bond  was  made  to  the  abbot  by 
the  name, —  "  The  Abbot  of  tbe  mooastery  of  the  blessed  Mary, 
without  the  wall*  of  the  City  of  York."  Tbe  Abbot  brought  bis 
action  of  debt  by  his  true  name,  which  implies  an  averment,  ibat 
tbe  abbey,  was  within  York  ;  and  aldwugfa  the  abbey  was  without 
the  ualU,  yet  because  it  was  in  truth  within  the  city  of  York,  the 
bond  and  writ  were  adjudged  good  by  the  opinion  of  the  whole 
Court.*  In  our  own  country,  this  rule  has  been  repeatedly  tecog- 
nised.  An  action  by  "the  JUedway  Cotton  J^anuf actory, "  oa 
8  note  given  to  "  Richardson,  Metcalf,  and  Co.  ; "  *  ako  one  an  a 
bond,  by  "  The  New  York  African  Society  for  Mutual  Relief," 
given  to  tbe  standing  committee  of  "  The  New  York,  &c.," 
tohendtan  to  tbe  corporalioo,  by  its  true  name,*  has  been  sup- 
ported aa  demurrer,  there  bemg  proper  averments  m  the  plead- 
ings. With  proper  avermeols  and  proof,  recoveries  have  beeo 
bad,  too,  on  bonds  given  lo  a  corporation,  with  an  erroneous 
omission  of  tbe  county '  or  addition  of  the  state,*  in  which  it  was 
located  in  the  corporate  name.  In  the  President,  &c.  v.  Myers,^ 
tbe  declaration  set  forth  a  convenant  with  ''  the  President,  Man- 
agers, and  Company  of  the  Berks  and  Dauphin  Turnpike  road," 


>  The  eiHofdie  Mayor  and  BurgesieB  of  Lyone  Regis.  lOCo.  R.  123. 

'  lb.  where  see  cited,  also,  the  case  of  the  Hospital  of  Savoy;  the  cbm 
of  Eaton  College,  Dy.  R.  150;  Case  of  Dean  and  Chapter  of  Carlile;  Casa 
of  Deau  and  Canoas  of  Windsor;  Case  of  Merton  College  in  Oxford. 

3  Medway  Cotton  HanuficCory  o.  Adams  et  al.,  10  Mass.  R.  360: 

*  African  Society  v.  Varick,  13  Johns.  (N.  Y.)  R.  38. 

■  Woolwich  V.  Foimt  et  al.,  1  Penning.  (N.  J.)  R.  115 ;  Tbe  inhabitant! 
of  the  township  of  Hiddletown,  in  the  county  of  Monmouth  e.  McCotbhcIc, 
aPenniDg.  (N.  J.)R.SOO. 

*  The  Inhabitants  of  the  township  of  Upper  Allowaja  Creek  in  the  eovn- 
ty  of  Salem  v.  String,  5  Halat  {N.  J.)  R.  333. 

T  6  Serg.  &  Rawle,  (Penn.)  R.  12 ;  and  see  The  Cnlpepper  Agricultural 
and  ManufactuTing  Society  «.  Digges,  C  Rand.  (Va.)  R.  165 ;  Tbe  Hafees 
Town  Tornpifce  Road  Co.,  K  Cruger,  15  Harris  &  Johns.  (Ud.)  R.  132; 
Pondleton  •■  Bank  of  Kentacky,  1  Munrae,  (Ky.)  R.  175k 
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and  the  instniment  produced  on  trial  contained  a  coTenant  with 
"tbe  Berks  aod  Dauphin  Tumpilte  Company."  Gibson,  J. 
in  delivering  the  opinioa  of  the  Court,  said  ;  "  In  pleading,  tbe 
style  or  corporate  name  must  be  strictly  used  ;  and  while  tbe  law 
was,  that  a  corporation  could  speak  only  by  its  seal,  tbe  same 
Mriclness  in  tbe  use  of  the  style  was  also  necessary  in  contracting. 
But  wben  the  courts  began  to  allow  these  ariificial  beings,  most,  if 
not  all  the  attributes  of  natural  existence,  and  to  permit  them  to 
contract  pretty  much  in  the  ordinary  manner  of  natural  persons,  a 
correspondent  relaxation  in  the  use  of  the  exact  corporate  name, 
for  the  purposes  of  designation,  necessarily  followed.  I  take  the 
law  of  tbe  present  day  to  be,  that  a  departure  from  the  strict 
style  of  tbe  corporation  will  not  avoid  its  contracts,  if  it  substan- 
tially appear  that  the  particular  corporation  was  intended,  and 
thai  a  latent  ambiguity  may  under  proper  averments  be  explained 
by  parol  evidence  in  this,  as  in  other  cases,  to  show  the  inten- 
tion." With  deference,  however,  to  tbe  learned  Justice  we  have 
quoted,  we  apprehend  that  the  rule  he  notes  as  a  I'elaxation  from 
the  stricmess  prevailing,  when  corporations  aggregate  could  con- 
tract only  by  seal,  was  the  true  doctrine  of  the  common  law,  even 
in  those  ancient  days.  For  Lord  Coke  in  Sir  Moyle  Finch*8 
cue,'  says,  '*  it  was  observed,  that  till  this  generation  of  late 
times  it  was  never  read  in  any  of  our  books,  that  any  body 
politic  or  corporate,  endeavored  or  attempted,  by  any  suit,  to 
avoid  any  of  tbeir  leases,  grants,  conveyances,'or  other  of  their 
own  deeds,  for  the  misnomer  of  their  true  name  of  corporation  ; 
but  after  that  a  window  was  opened  to  give  them  light  to  avoid 
their  own  grants  for  the  misnomer  of  themselves,  what  suits  and 
troubles  (to  avoid  grants,  &c.,  as  well  made  to  them  as  by  tbem) 
have  followed  thereupon,  every  body  knows  ;  but  it  was  said,  for 
every  curious  or  nice  misno»ner,  God  forbid  that  their  leases,  or 
grants,  &c.,  should  be  defeated  ;  for  there  will  be  found  a  differ- 
ence between  writs  and  grants  ;  and  in  all  cases,  ibis  is  true, 
quod  apices  juris  non  sunljura.^' 

I  5  Co.  R.  65 ;  The  cue  of  the  Msyor  and  Burgesses  of  Lynne  Kepw, 
10  Co.  R.  195, 136;  and  see  Caramercial  Bank  o.  French,  SI  Pick.  (Maas.) 
R.  490;  Chsritabte  Asaociation  in  Middle  Granville  v.  Baldwin,  1  Metcalf, 
(Mass.)  R.  365 ;  City  of  LoweU  v.  Morse,  Ibid.  413. 
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§  7.  Having,  in  tbe  preceding  chapter,'  considered  the  spe- 
cial contracts  of  corporations,  we  proceed  now  to  the  uiquiryT 
whether  they  are  competent  to  make  contracts  of  any  other  kind. 
The  ancient  rule  of  the  common  law  jvu,  undoubtedly,  that  they 
were  not ;  and  this,  with  the  prc^ble  reason  of  it,  we  have  before 
endeavored  to  explain.*  It  is  certain  that  tias  rule  has  been 
relaxed  somewhat  in  England;  as,  in  the  case  of  Maxwell*. 
PuUidge  Hospital,*  before  cited,  and  in  Farbury  and  another  ti~ 
The  Governor  and  Company  of  tlie  Bank  of  England,*  in  which, 
by  the  su^estion  of  Lord  Mansfield,*  a  special  action  of  assump- 
sit was  brought  against  the  bank,  and  tried  before  him,  without 
objection  to  tbe  form  of  tbe  remedy.  In  Broughtcui  e.  Tbe 
Manchester  Water  Works  Co.,'  Lord  Chief  Justice  Abbott 
declined  entering  "into  the  general  question,  whether  an  action 
of  assumpsit  will,  in  any  case,  lie  against  a  body  corporate ; "  as 
though  this  might  be  considered  as  open  to  i&cussion  even  in 
England  ;  and  in  Harper  v.  Charlesworth,^  it  was  said  by  Mr. 
Justice  Bayley,  that  "a  corporation  can  only  ^aiU  by  deed  ; 
yet  there  are  many  things  which  a  corporation  has  power  to  do 
otherwise  than  by  deed.  It  may  appoint  a  bailiff  and  do  other 
things  of  a  like  nature."  The  general  rule  in  England  seems, 
however,  still  to  be,  that  a  corporation  aggregate  cannot  expressly 
bind  itself  but  by  deed,  unless  the  act  establishing  it  authorizes 
it  lo  contract  in  another  mode,  or  obviously  contemplates  that  it 
shall  so  do,  as  make  promissory  notes,  in  order  to  attain  the 
object,  or  do  the  business,  for  which  it  was  created.'     Where  "  « 

1  s««  oiapu  vn. 

■Ibid. 
31FoDbLEq.99R,iLo. 

*  Doug.  R.  H6,  n.  1. 

*  Tbe  King  v.  The  Bank  of  England,  Doog.  R.  596. 

*  3  Bara.  &,  Aid.  7. 

*  4  Bam.  &  Cressw.  575. 

*  Slark  V.  Highgate  Arcbwiy  CompiDj,  5  Tannt  R.  792 ;  Brougbtoo  «. 
Manchester  Water  Works  Co.  3  Barn.  &,  Aid.  1 ;  Harshill  v.  The  Corpora- 
tiott  of  Quoenaborougli,  I  SimoD  &  Stuiit,  R.  520;  Loadon  aad  Binning- 
him  Rtilwa;  Co.  v.  Winter,  1  Craig.  &.  Phil.  63  ;  Uayor  of  Stafford  n. 
Till,  4  Bingh.  R.  75;  WjlDwt  et  al.  v.  Corporation  of  Coventry,  1  Young  &. 
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company,  like  the  baok  of  Engkad,  or  tbe  Eut  lodia  Companj, 
are  iDcorporated  for  the  purposes  of  trade,  it  seems,"  says  Mr. 
Justice  Best,  "lo  result  from  the  very  object  of  their  beiog  so 
incorporated  that  they  should  have  power  to  accept  bills,  or  issue 
promissory  notes  ;  smce,  without  such  power,  it  would  be  impos- 
sible for  «itber  of  these  companies  to  go  on." '  We  find,  indeed, 
in  Edie  v.  T-he  East  India  Company,'  and  from  The  Bank  of 
England  t>.  MoRkt,'  that  actions  on  simple  contracts  have  been 
maintained  against  these  institutions,  without  the  objection  we  are 
considering.  If  the  contract,  however,  be  executed,  tbe  general 
rule  above  staled  does  not  seem  to  be  applied ;  and  hence 
assumpsit  for  use  and  occupation  may  be  maintained  by  a  corpor- 
ation a^regate,  against  a  tenant  who  has  occupied  under  them 
and  paid  rent.*  , 

Id  Beverly  v,  Lincoln,*  it  was  held,  that  a  corporation  aggre- 
gate, might  be  sued  in  assumpsit  on  a  contract  by  parol,  express 
or  implied,  for  goods  sold  and  delivered,  and  in  Church  v.  The 
Imperial  Gas  Company,*  that  it  made  no  diSereDce  as  to  the 
r^ht  of  a  corporation  to  sue  on  a  contract  made  by  them  without 
seal,  whether  the  contract  be  executed  or  executory.  The  Eng- 
lish Law  on  this  subject  is  evidently  in  a  stale  of  slow  transition.' 

The  old  rule  of  the  English  Law  was  at  first  adopted  in  Peon- 
sylvania  ;  and  in  Breckhill  v.  Turnpike  Company,*  it  was  decided, 
that  implied  assumpsit  could  not  be  maintained  against  a  corpora- 
tion, on  the  ground  that  such  a  body  could  contract  only  by  deed 
tinder  tbe  corporate  seal ;  but  this  case  was  afterwards  overruled, 
in  The  Chestnut  Hill  and  Spring  House  Turnpike  Company  v. 

Collyer,  R.  518;  Lndlow  Corpontion  «.  Charlton,  9  Cit.  &.  Pt.jae,  Ch.  R. 
342 ;  East  Loodan  Water  Worka  Ca  e.  Bailej,  4  BioKh.  R.  933 ;  Duuton 
«.  Imperial  Gaa  Light  Compao;,  3  Barn.  &  Adolph.  125. 

t  BroDghtoD  V.  MaDchoter  Water  Works  Co.  anpra. 

a  3  Burr.  R.  1216,  8.  C ;  1  Black.  R.  39S. 

>  3  Bro.  Ch.  R.  363. 

<  Mayor  of  Stafford  «.  TIM,  4  Kag.  R.  75 ;  IS  R  Moore,  R.  S60i 

*  6  Adolpb.  &.  Bllw,  839. 

■  Ibid.  84& 

'  See  Do  Grave  V.  HoDmontli,  4  Car.  &  Fajne,  111. 

■3  Dallas.  (Pemi.)R.  496. 
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Rutter.*  The  same  rule  once  prevailed  in  Kentucky,'  but  hts 
now  given  way  to  the  current  of  modern  decisions.*  In  comment- 
ing upon  the  law,  ancient  and  modem,  on  this  subject,  the 
learned  Mr.  Justice  Story  informs  us,  that  the  principle,  that 
corporations  aggregate  could  do  nothing  but  hy  deed  under  iheir 
commoD  seal,  "  must  always  have  beeo  understood  with  many 
qualifications,  and  seems  inapplicable  to  acts  and  voles  passed  by 
such  corporations  at  their  corporate  meetings.  It  was  probably 
in  ils  origin  applied  to  aggregate  corporations  at  the  common  law, 
and  limited  to  such  solemn  proceedings  as  were  usually  evidenced 
under  seal,  and  to  be  done  hy  those  persons  who  had  the  custody 
of  the  common  seal,  and  had  authority  to  bind  the  corporatiou 
thereby,  as  their  permanrat  official  agents.  The  rule,"  he  ob- 
serves, '<  has  been  broken  in  upon  in  a  vast  variety  of  cases  in 
modem  times,  and  canuot  now  as  a  geoeral  proposition  be  sup- 
ported." *  In  general,  throughout  the  United  States,  it  is  entire- 
ly exploded  ;  and  it  is  here  well  settled,  that  the  acts  of  a  corpo- 
ration, evidenced  by  vote  written  or  unwritten,'  are  as  completely 
binding  upon  it,  and  are  as  complete  authority  to  its  agents  as  the 
most  solemn  acts  done  under  the  corporate  seal  ;  that  it  may  as 
well  be  bound  by  express  promises  through  its  authorized  agents, 
as  by  deed  ;  and  that  promises  might  as  well  be  implied  from  its 
acts  and  the  acts  of  its  agents,  as  if  it  had  been  an  individual.* 


1  4  Sorg.  &.  Rawla,  (Penn.)  R.  6. 

>  Frankfort  Bank  «.  Anderson,  3  Marsh.  (Ky.)  R.  I ;  McBean  v.  Irvio'a 
Ex'ora.  4  Bibb.  [Kj.)  17;  1  Unnih.  [Kj.)  R.  lOS;  Hugbea  v.  Bank  of  Som- 
eraett,  5  Lilt  (Ky )  R.  47. 

3  Waller  t>.  Bank  of  Kentucky,  3  J.  J.  Harsh.  (Ej.)  R.  30t ;  Loe  v.  Flem- 
ingsbur);b,7Dana,(E7.)R.3S;  MuJr  et  al.  v.  Canal  Co.,  8  Dana,  (Ky.)  R. 
161. 

*  Bank  of  U.  8.  t>.  Dandridge,  12  Wb«at  R.  68. 

Bibid. 

■Bank  of  Columbia  s.  PaUeraon'a  Admrs.,  7  Craoch,  R.  305,306;  He- 
cbanicaBankof  Alexandria  «.  Bank  ofColumbia,.';  Wheat.  R.  338;  Fleck- 
ner  e.  U.  8.  Bank,  8  Wheat  R.  357 ;  Bank  of  U.  S.  tr.  Dandridge,  13 
Wheat.  R.  68;  Dunn  v.  Rector  of  St  Andrew's  Church,  14  Jofire.  (N.  Y.) 
R.  118;  Overseers  of  North  Whitehall  v,  Overseers  of  South  Whiiehal),  3 
Serg.  &.  Ratrle,  (Peno.)  R.  117;  Legrand  v.  Hampden  Sydney  College,  5 
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§  8.  1.  It  having  once  been  established,  that  corporations 
might  contract  otb«'wi«e  than  hy  their  corporate  seals,  —  thai 
tbey  might  make  paiol  promises,  either  by  vote,  or  through  their 
authorized  agents,  no  reason  could  be  found  in  techcical  princi- 
ple or  substantial  justice,  why  they  should  not  be  subject  and  en- 
titled to  the  same  presumptions,  as  oaturat  persons.  Indeed,  it 
seems  early  to  have  been  settled,  that  a  charier  may  be  presutoed 
to  bave  been  given  to  persons  who  have  long  acted  as  a  corpora- 
tJOD  ;  though  the  very  case  supposes  that  no  oiber  proof,  than  the 
lo^  continued  exercise  of  corporate  powers,  could  be  adduced, 
of  a  charter,  or  of  a  vote  of  the  corporators  to  accept  it.'  It 
bad  been  held  also,  that  the  acceptance  of  a  particular  charter  by 
an  exisuog  corporation,  or  by  corporators  already  in  the  exercise 
of  corporate  poners,  may  be  inferred  from  the  acts  of  corporate ' 
officers,  or  facts  which  demonstrate  that  it  must  have  been  ac- 
cepted ;  and  that  it  is  not  indispensable  to  show  a  written  instrument 
or  vote  of  acceptance  on  the  corporation  books.*     From  the 

Uunf.  (Va.)  R.  324 ;  The  Banks  v.  Polliiux,  3  Rand.  [Va.)  R.  143 ;  Union 
Bank  of  Mairland  c.  Ridgely,  1  lUrris  &  Gill,  [Mil.)  R.  413  ;  Hoyden  et  al. 
V.  Middlesex  Turnpike  Corporation,  10  Mass.  R.  4UI ;  White  v.  Tlie  Weet- 
port  CotEoD  Mantilscturing  Company,  1  Pick.  (MaaB.)  R.  315;  Bulkely  etaL 
•.  The  Darby  FiaKiiig  Co.,  2  Conn.  R.  256;  Witts  v.  same,  ibid.  260; 
Waring  s.  The  OaUwbs  Compan;,  S  Bay.  (3.  C.]  R.  IW;  Guvey  v.  Col- 
cock,  1  Nott  &.  McCord,  (S.  C.)  R.  S31 ;  The  lobabitants  of  the  4th  School 
District  in  Rumford  v.  Wood,  13  Mass.  R.  193 ;  BaptiEt  Church  v.  Muirord, 
3  Haltt.  (N.  J.)  R.  182,  et  infra ;  and  see  Gray  v.  Portland  Bank,  3  Mass.  R. 
364;  Banger  a.  Th«  lahabitanta  of  the  Third  Pariah  in  Rozbury,  8  Masa. 
R.  365;  Titcombti.  Union  Mar iae  and  Fire  Insnnnce  Co^  6  Hms.  £.326; 

BfTxrn  r.  Penobscot  Bank,  ib.  445 ;  Dorr  t>.  Uuioo  Insniance  Co.,  ih.  494 ; 

Shotwell  V.  McKeown,  3  Sooth.  (N.J.)  R.  628;  Abbot  v.  Hermon,  7  Greenl. 

(He.)  R.  lie ;  Waller  «.  Bank  of  Kentucky,  3  J.  J.  Marafa.  (Ky.)  R.  201 ; 

Lee  V.  Flemingsburg,  7  Dana,  (K;.)  K-  26;  Muir  et  at.  v.  Can*)  t:o.  6  Ibid. 
161;  BunscombsTurnp.Co.i'.  McCarBon,  1  Dev.  &  Bat  (N.  C)  R.  310; 

Bates  and  Hises  v.  Bank  of  Alabama,  2  Alabama  R.  452 ;  Eaitman  v.  Coos 

Bank,  ]  Nair  Hsmp.  R.  26 ;  Maine  Stage  Company  e.  Longloy,  14  Hsina 

R.  444;  Bank  of  Metropolis  v.  GuttMblieck,  14  Peter^R.  19;  Poaltnay 

■.  Weirs,  1  Aiken,  (TL)  R.  180. 
1  Bank  of  U.  a  V.  Dandridge,  12  Wheat  R.  71.    See  Chap.  II.  $  & 
s  Ibid,  and  The  King  c  Amery,  1  T.  R.  S7S ;  S.  C  2  T.  R,  SIS ;  Now- 

ling  V.  Francis,  3  T.  R.  188 ;  Bee  Middlesex  Husbandmen  v,  Davia^  3  Met- 

calf,  (Mass.)  R.  13a 
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same  species  of  evidence,  the  enactnteiit*  aitd  repeal*  of  by-laws 
have  been  inferred.  Again,  in  the  case  of  Wood  v.  Tate,* 
which  was  replevin  upon  a  distress,  made  hy  the  bailiff  of  the 
borough  of  Morpeth,  for  rent,  it  appeared  in  evidence  that  the 
tenant  went  into  possession  under  a  lease  void  for  not  being  ex* 
ecuted  under  the  corporate  seal,  even  if  made  hy  proper  officers  ; 
yet  the  court  held,  that  though  the  lease  was  void,  the  tenant  waa 
to  be  deemed  tenant  from  year  to  year  under  the  corporation  ; 
and  his  payment  of  rent  from  time  to  time  to  its  officers  waa  suf- 
ficient proof  of  tenancy  under  the  corporauon,  on  which  it  might 
distrain  for  the  rent  in  arrear.  In  Doe  v.  Woodman'  also,  where 
certain  premises  bad  been  demised  by  the  plaintiff*  to  the  corpo> 
ration,  as  tenant  from  year  to  year,  at  an  annual  rent,  though  it 
does  not  appear  in  what  manner  the  demise  had  been  accepted, 
except  by  the  payment  of  rent  by  the  bailiff,  as  such,  it  seems 
to  have  been  taken  for  granted  that  this  was  proper  evidence  of  a 
holding  by  the  corporation.  In  this  country  it  has  been  setded 
by  repeated  decisions,  that  all  duties  imposed  on  corporations  ag- 
gregate by  law,  and  all  beneGts  conferred  at  their  request,  raise 
implied  promises,  for  the  enforcement  of  which  an  action  may 
well  lie.*  In  assumpsit  against  a  bank,  where  it  appeared  that 
the  committee  of  the  corporation  had  contracted  expressly  under 
their  private  seals,  although  it  was  held  that  an  action  might  hare 
been  mabtaioed  against  the  committee  personally,  yet  inasmuch 

>  anion  Bank  of  Muyland  v.  RidKcle^,  1  Hirria  &  Gill,  (Hd.)  K,  413- 

■  Attorney  General  v.  Middleton,  3  Ves.  Sr.  396. 

3.1  Boa.  &Pul.  346;  and  aee  1  Roll,  R.  83;  3  Lev.  174,  a  C.j  1  TenL 
396 ;  3  Lev.  353 ;  Dean  and  CbaptM  of  RocheiteT  «.  Pierce,  1  Campb.  N.  P. 
R.  466;  Mayor,  Sie.  of  ataffi>rd  e.  Till,  4  BiuKiuun,  R.  75. 

*  S  East,  R.  338. 

B  Salam  Bank  v.  Gtonceater  Bank,  17  Moss.  R.  I ;  Glouceater  Bank  «. 
Salem  Bank,  17  Man.  R.  33 ;  Foater  et  al.  Ex'oto.  «.  The  Eaaex  Baiik,  17 
Haaa.  R.  479 ;  Smitb  et  al.  v.  Firtl  Congregational  Meetioghouse  in  Lovell, 
8  Pick.  (Maaa.)  R.  ]7e;  Bank  of  Kentucky  e.  WiateretaLS  Peiera,R.3l8; 
TroBteea  of  Limerick  Academj  t>.  Davia,  11  Mau.  R.  113;  TraateM  <£ 
Fannington  Academf  t>.  Allen,  14  Hasa.  R.  173;  Ambent  Academy  *. 
CDwlea,6  Pick.  (Mass.)  R.  437;  EeDoedy  v.  Baltimore  laaarance  Co.  3 
Hairia  &  Joiuu.  (Md.)  R.  367. 
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as  the  vibole  benefit  of  the  contract  resulted  to  the  corporatioD, 
apd  on  the  faith  of  the  transaction  it  had  from  time  to  lime  pro- 
ceeded to  pay  money,  the  court  were  of  opinion,  that  from  evi- 
dence of  this,  the  jury  m^fat  legally  infer  an  adoption  of  the 
coDtract,  and  a  vote  to  pay  the  whole  sum  due  under  it  by  the  cor- 
poration, and  an  acceptance  of  this  engagement  by  (be  plaintiff's 
intestate.*  In  case,  too,  of  Dunn  «■  St.  Andrew's  Church,* 
wliere  it  was  in  proof  that  the  plaindff  had  performed  services  as 
clerk  of  the  cburcb,  for  which  he  had  received  payments  at  seve- 
ral  times,  the  records  of  the  corporation  containing  entries  there- 
of ;  but  no  resolution  was  recorded,  appointing  the  plaintiff  clerk 
of  the  church,  nor  was  there  any  other  proof  of  his  appointment ; 
the  Court  held  a  vote  of  appointment  unnecessary  to  be  shown  ; 
OS  there  was  sufficient  proof  of  an  implied  promise  of  the  corpo- 
ration to  make  compensation. 

It  should  be  observed,  however,  ibat  since  individual  members 
of  a  corporation  cannot,  unless  authorized,  bind  the  body  by  ex- 
press promises,  neither  can  any  corporate  engagements  he  implied 
from  their  unsanctioned  conduct  or  declarations.'  As  corpora- 
tions can  be  expressly  bound  mly  by  joint  and  corporate  acts,  so 
it  is  only  from  such  acts,  done  either  by  the  corporation  as  a 
body,  or  by  its  authorized  agents,  that  any  implication  can  be 
made,  binding  it  in  law.  Upon  a  claim  of  (he  amount  of  their 
disbursements  for  work  done  upon  a  turnpike  road,  the  plainti^ 
not  being  able  to  prove  any  request  by  an  authorized  agent  of  the 
corporation ;  but  only  that  their  men  were  seen  at  work  upon  the 
road  by  different,  members  of  the  body,  and  by  an  agent  who  was 

1  Bank  of  Columbu  v.  Pattemon's  Admr.  7  Cranch,  306;  Raadall  «.  Vin 
Techten  iiid  others,  19  Johna.  (N.  Y.)  R.  65,  per  Piatt,  Jus. ;  and  see  12 
Wheat  R.  72. 

>  14  Johns.  (N.  Y.)  R.  118;  aoj  soe  The  Inhabitants  of  Meodhain  v. 
Looey,  1  Penning.  (N.  J.}  R.  347 ;  The  Inhabitants  of  the  Township  of 
Saddle  River  e.  Colfax,  1  Halst.  (N.  J.)  R.  115 1  The  Baptiet  Cburch  v.  Mul- 
ford,  3  HalaL  (S.  J.)  R.  191,  192;  Powell  et  al.  ».  Truateos  of  Newburgh, 
19  Johos.  (N.  y.)  R.  284 ;  The  Chestnut  Hill  and  Spring  Houea  Turnpike 
Compao;  v.  Rutler,  4  Serg.  &  Rawie,  (Penn.)  R.  & 

>  The  Proprietors  of  the  Canal  Bridge  e.  Gordon,  1  Pick.  (Hasa.)  R.  304 ; 
Ri^y  ».  AbjMUiiaii  Soc,  15  Maine  R.  306. 
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authorized  to  contract  on  its  part,  btit  in  writing  only ;  tbe  court 
held  the  evidence  insufficient  to  raise  a  promise  hy  the  Turnpike 
Company  to  pay  the  amount  of  the  disbursements.' 

Though  a  contract  made  by  the  minority  of  a  purchasicg  com- 
mittee is  not  binding  on  a  corporation,  the  ratification  of  their 
contract  by  the  corporation  may  be  inferred  from  facts  attending 
the  transaction.'  And  generally,  if  persons  assuming  to  act  as 
■gents  of  a  corporation,  but  without  legal  authority,  make  a  contract 
aod  the  corporation  receive  the  benefitof  it,  and  use  the  property 
acquired  under  it,  such  acts  will  ratify  the  contract  and  render 
tbe  corporation  liable  thereon.' 

But  in  Magill  t>.  Kaufiman,*  which  was  ejectment  for  land 
claimed  by  a  Presbyterian  Congregation,  before  incorporation, 
under  a  purchase  by  their  trustees,  and  after  incorporation,  claimed 
in  their  right  as  a  corporation,  tbe  Supreme  Court  of  Fennsylvania 
held,  that  evidence  of  the  acts  and  declarations  of  the  trustees 
and  agents  of  the  corporation,  both  before  and  after  the  incorpo- 
ration, while  transacting  the  corporate  business,  and  also  evidence 
of  what  passed  at  the  meetingt  of  the  congregalion  when  owem- 
bhd  on  bnsinesi,  were  admissible  to  show  their  possession  of  tbe 
]aod,  and  the  extent  of  their  claim.  And  where  the  same  indi- 
viduals, being  members  of  a  dam  or  causeway  corporation  which 
bad  no  right  of  toll,  and  also  of  a  canal  bridge  corporation  which 
had  a  right  of  toll,  as  the  proprietors  of  the  causeway,  voted  that 
the  free  use  of  it  be  granted  to  the  proprietors  of  tbe  bridge, 
provided  the  proprietors  of  the  bridge  give  the  proprietors  of  tbe 
causeway  the  free  use  of  a  certain  portion  of  the  bridge,  and  keep 
tbe  same  in  repair,  and  provided  that  the  proprietors  of  the  cause- 
way have  power  to  fill  up  that  part  of  tbe  bridge  so  as  to  make  it 
a  solid  dam,  whenever  they  should  deem  it  expedient;  it  was 
held,  that  proof  that  a  cross-bridge  was  built  from  tbe  causeway 

>  H«;den,  et  al.  «.  Uiddleaex  Turop.  Corp,  10  Mus.  R.  397.  Seo  Bar- 
dick  V.  Champl.  GIbm  Co,  8  VerinoDt  R.  19. 

■  Trott  et  «1.  V.  Warren  3  Psitf.  CMe.)R.  225. 

3  Epiicopil  Chariuble  Soc  v.  Episcopal  Church  in  Neodhant,  1  Pick. 
(Mass.)  R.  372 ;  Bank  of  Columbia  p.  Patterson,  7  Crancli  299 ;  KandaU  9. 
Vanvochlen,  19  lohna.  (N.  Y.)  R.  Ca 

*  4  Serg  St  Rawie,  (Paon.)  E.  317. 
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to  the  canal  bridge,  and  no  tolls  for  four  years  demanded  of  those 
passii^  over  the  causeway,  cross-bridge,  and  canal  bridge,  or  vtce 
v«rni,  was  sufficient  jwoof  that  the  above  proposition  was  accepted  ; 
althou^  no  vote  of  acceptance  could  be  found  in  the  books  of 
the  canal  bridge  corporation  ;  and  as  a  consequence,  it  was  held, 
that  DO  toll  could  be  demanded  by  the  proprietors  of  the  canal 
bridge  of  those  passing  over  it  by  way  of  the  cross-bridge,  or 
dam.'  In  a  case  in  which  the  rector  and  wardens  of  a  church 
corporation,  consisting  of  rector,  wardens,  and  vestry  merely, 
being  authorized  by  a  rote  of  the  pew  proprietors  who  were  no 
part  of  the  corporation,  borrowed  money  of  a  charitable  society  - 
for  the  use  of  the  church,  and  gave  a  note  in  ibeir  official  capac- 
ity ;  and  it  was  proved  by  the  payment  of  interest  from  time  to 
time,  and  the  settlement  of  accounts  between  the  rector  and  the 
church,  that  the  corporation  had  recognised  the  debt  as  due  by 
itself;  it  was  held,  that  (hough  the  corporation  might  not  be 
liable  on  the  note,  it  certainly  was  upon  th^  money-counts.*  And 
where  the  officers  of  a  bank  have  been  in  the  practice  of  receiv- 
ing money  and  other  things  to  be  deposited  in  its  vaults  for  safe 
keeping,  the  corporation  impliedly  adopting  the  acts  of  its  officers 
will  be  considered  as  the  depositary,  and  not  the  cashier  or  other 
agent,  through  whose  particular  act  the  articles  deposited  may 
have  been  received  into  the  hank/  Indeed  by  the  whole  course 
of  decisions  in  this  country,  corporations  in  their  contracts  are 
placed  upon  the  same  fooling  with  natural  persons,  open  to  the 
same  implications,  and  receiving  the  benefit  of  the  same  pre- 
sumptions. 

3.  Banks,  or  indeed  any  other  bodies  corporate,  may  as  well 
make  contracts  of  bailment  of  every  kind,  as  natural  persona  ; 
provided  it  be  done  in  the  course  of  business  permitted  or  con- 
templated  by  their  charters.   Incorporated  stage  coach  companies 


1  The  Proprietora  of  tbe  Canal  Bridge  t>.  Gordon,  1  Pick.  (Muo.)  R.397. 

a  The  Epitcoptil  Charitable  Society  v.  The  Episcopal  Church  in  Deahwn, 
1  Pick.  (MaM.)  R.  373. 

»  Foiter  et  al.  v.  Eaaex  Bank,  17  Masf.  R.  479 ;  aad  see  Salem  Bank  «. 
Gloaceater  Bank,  17  Mass.  R.  I. 
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may  be  liable  as  commoii  carriers  ;  and  banks  sue  every  day  as 
leaders,  and  are  sued  as  depositaries,  borrowers,  &c. 

It  is  not  Decessary,  that  the  act  of  iacorporation  should  give  a 
bank  particular  power  to  receive  deposits,  to  enable  it  so  to  do. 
It  is  sufficient,  that  this  is  ia  the  or<^aary  course  of  banking 
business  ;  and  sucb  s  corporalion,  by  the  mere  grant  of  a  charter 
for  that  species  of  business,  is  empowered  to  do  it  in  all  its 
branches,  unless  expressly  restrained.  And  although  there  is  not 
any  regulation  or  by-law  relative  to  deports,  or  any  account  of 
them  required  to  be  kept  and  laid  before  the  directors  and  the 
company,  or  practice  of  examining  them  ;  yet  if  it  is  found,  that 
the  bank  has  been  in  the  habit  of  receiving  money  and  other  val- 
uable things  in  this  vray,  and  the  practice  was  known  to  the 
directors,  and  might  be  presumed  to  have  been  known  to  the 
company  ;  their  building  and  vaults  allowed  to  be  used  for  this 
purpose,  and  their  officers  emjdoyed  in  receiving  into  custody  the 
things  deposited ;  the  corporation  must  be  considered  the  deposi- 
tary, and  not  the  cashier  or  other  officer,  through  whose  [Articular 
agency  commodiues  may  have  been  received  into  the  bank.* 
Banks  are  frequently  restrained  by  statute  as  to  their  mode  of 
contracting ;  and  such  a  statute  is,  of  course,  applied  to  a  con- 
tract of  deposit,  as  well  as  to  any  other.  In  Massachusetts  a 
statute  provides  "  that  no  bank  shall  make  or  issue  any  note,  biU, 
check,  draft,  acceptance,  certificate,  or  contract,  in  any  form 
whatever,  for  the  payment  of  money,  at  any  future  day  certain, 
or  with  interest,  except  for  money  borrowed  of  the  Common- 
wealth, &c  ; " '  and  where  upon  the  deposit  of  money  in  a  bank, 
the  depositor  received  a  book  containing  the  oashier's  certificate, 
in  which  it  was  stated  that  the  money  was  to  remaia  in  deposit 
for  a  time  certain,  the  agreement  was,  under  the  statute,  deemed 
to  be  illegal,  as  a  contract  by  the  bank  for  the  payment  of  money 
at  a  future  day  certain  ;  and  it  was  held,  that  the  depositor  could 
maintain  no  action  against  the  bank  on  the  contract,  though  he 


I  Foster,  et  al.  Ex'ora.  v.  Tho  E^aez  Bank,  17  ISua.  R.  497,  498,  per 
Parker,  C  J. 
■  R«v.  But  Maaa.  c  3fi,  j  57. 
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migbl  recover  back  the  amount  deposited  in  an  action  commenced 
without  previous  demand,  before  the  expiration  of  tbe  time  for 
which  it  was  to  remain  in  deposit,  the  parties  not  heing  tn  part 
dtHcto,  and  tbe  action  being  in  disaffirmance  of  an  illegal  con- 
tract.' 

When  a  deposit  is  made  in  bank,  it  is  usual  for  the  cashier  to 
give  a  certificate  to  that  effect,  and  from  this  may  be  gathered  the 
nature  of  the  deposit,  whether  it  be  general  or  special,  or  in 
other  words,  whether  it  be  generally  passed  to  tbe  credit  of  the 
depositor,  or  specially  lodged  for  t<^fe  keeping  merely.*  In  the 
former  case,  hanks  are  authorized  to  use  in  discounting,  &c.,  the 
money  deposited,  as  a  temporary  loan,  liable  to  he  withdrawn  at 
any  moment  by  the  depositor,  the  deposit  being  a  debt  due  from 
the  bank  to  the  depositor,  which  raises  an  implied  assumpsit  for 
its  repayment,'  aad  in  the  latter,  it  is  considered  that  Uiey 
have  no  such  rigbt.*  It  is  not  the  practice  for  cashiers  to  make 
any  return  or  statement  of  ipecial  deposits  to  the  directors  of 
banks  ;  and  it  is  considered  highly  improper  for  any  officer  even 
to  inspect  or  examine  them,  without  the  consent  of  the  depositor. 
No  control  whatever  of  a  chest,  or  of  the  gold  contained  in  it> 
wben  specially  deposited,  is  left  with  the  bank  or  its  officers  ; 
and  it  would  be  a  breach  of  trust  in  tbem  to  open  it,  or  inspect 
its  contents.*  No  profit,  therefore,  can  arise  to  a  bank  from 
special  deposits,  unless  it  be,  that  an  increased,  though  it  ia 
evident,  a  fallacious  credit,  is  acquired  with  tbe  community  on 
their  account.  Indeed,  they  are  simply  gratuitous  on  tbe  part  of 
the  corporation,  and  the  practice  of  receiving  them,  must  have 
originated  in  a  willingness  to  accommodate  members  with  a  place 
for  their  treasures,  more  secure  from  fire  and  thieves,  than  their 


1  Wbite  e.  Fnnklin  Bonk,  33  Pick.  (Uau.)  R.  181. 

*  Foster  et  il.  Ez'ors.  «.  The  Ewez  Baok,  17  Mua.  R.  504,  505,  per 
Parker,  C.  J. 

>  Buk  of  EentDck;  p.  Wiater,  3  Peters,  R.  334 ;  State  Bank  v.  AnintniDsr, 
3  Dev.  (N.  C.)  R.  536 ;  State  Bank  v.  Locke  and  Trotter,  Ibid.  533,  534^ 
State  Bank  p.  Kain,  1  Bra.  (III.)  R.  45 ;  Albany  CooiiDercial  Bank  *.  Hughea, 
17  Wend.  {N.  Y.)  R.  94. 

*  Foster  et  a).  Ex'ora.,  t>.  The  E^ez  Bank,  17  Man.  R.  503  >  505. 
9  IhA  504,  606. 
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dwelling  houses  or  stores ;  and  this  is  rendered  more  proWble 
from  the  well  known  fact,  that  not  only  money  or  bullion,  but 
documents,  obligations,  certificates  of  public  stocks,  wilts,  and 
other  valuable  papers,  are  frequently,  and  in  some  banks  as  fre- 
quently as  money,  deposited  for  safekeeping.' 

Although,  as  a  general  rule,  particular  errors  in  balanced 
accounts  may  he  inquired  into  and  rectified,  though  the  whole 
accounts  may  not  be  liable  to  be  opened ;  with  respect  to 
accounts  kept  by  individuals  with  a  bank,  it  was  said  by  the 
learned  Mr.  Justice  Spencer,  that  there  was  in  his  mind  this 
exception  ;  that  "  if  a  dealer's  book  accompany  the  deposit,  and 
the  credit  be  then  given,  when  the  deposit  is  made,  it  becomes  an 
original  entry,  and  would  be  conclusive  on  the  bank ;  if,  however, 
the  book  is  sent  to  be  written  ttj>  afteraards,  (by  copying  from 
the  bank  ledger,)  it  is  not  an  original  entry,  and  may  be  examined 
into." '  Id  the  subsequent  case  of  the  Mechanics  and  Farmers 
Bank  e.  Smith,'  it  was  decided  by  the  Supreme  Court  of  New 
York,  that  an  entry  by  the  teller  of  the  amount  of  deposit  in  the 
bank  book  of  the  depositor  was  not  conclusive  on  the  latter ; 
but  that  if  mistake  could  be  shown  as  to  the  amouut,  there  was  a 
remedy  as  in  ordinary  cases  of  mistake.  It  has  been  held  that  a 
bank  assumes  on  itself  a  note  deposited  for  collection,  by  passing 
the  same  to  the  credit  of  the  depositor.*  Although  the  extension 
of  bills  of  exchange  deposited  for  collection  in  the  books  of  the 
bank,  and  in  the  bank  book  of  the  depositor,  is  equivalent  to  pay- 
ment, or  actual  coIlecti(Hi  of  the  bills,  yet  if  made  under  mutual 
mistake,  the  bank  is  not  bound  by  it,  and  frequent  settlements  of 
the  depositor's  bank  book  previous  to  the  discovery  of  the  mistake, 
in  which  the  bills  were  credited  to  him  as  paid,  was  held  not  to 
alter  the  rights  of  the  parties.'  A  bank  may  retain  from  an  in- 
solvent depositor  any  debt  due  from  him  to  it.* 

I  Ibid.  506, 507. 

*  Manbitun  Companj  v.  Ljdif,  4  Johu.  (N.  Y.)  R.  389. 

3  19  JohiiB.(N.Y.]R.  115. 

4  Witberell  e.  Bank  of  Penwylvania,  1  Miles,  (Peon.)  R.  SB9. 
s  Th«  Hechanics  Bank  v.  Eatp,  4  Rawie,  (Penn.)  R.  384. 

■  Ford  V.  TbomtoD,  3  Lei^,  ( Va )  R.  695 ;  State  Bank  v.  Annstraig,  3 
Dn.  (N.  G.)  R.  510 ;  HcDoweU  «.  Bank,  1  HamngtOD,  (Del.)  R.  369. 
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Where  one,  baring  made  a  general  deposit  in  a  bank,  of  a  large 
amount  of  its  bilb,  which  were  depreciated  to  half  tlieir  nominal 
value,  received  from  the  cashier  a  certi6cate  that  so  many  dollarM 
and  cents  were  deposited,  the  nominal  amount  of  the  hills  ;  the 
[nils  of  the  hank  being  by  its  charter  redeemable  in  gold  and  silver, 
it  was  decided  by  the  Supreme  Court  of  the  United  Slates,  that 
the  depositor  was  entitled  to  receive  the  whole  amount  of  the 
certificate  in  gold  and  nicer.' 

A  wife  was  entrusted  by  her  husband  with  certain  sums  of 
money,  and  directed  by  him  to  deposit  them  in  some  bank  for  safe 
keeping,  which  she  did,  opening  an  account  with  the  bank,  the 
officers  of  which  were  ignorant  of  her  coverture,  in  her  own  name, 
and  from  time  to  time,  checked  out  the  whole  amount  there 
deposited.  In  an  action  brought  by  the  husband  against  the  hank, 
to  recover  the  amount  of  the  deposit,  he  was  not  allowed  to  re- 
cover, on  the  ground  that  the  wife,  as  his  agent,  might  (airly  be 
presumed  to  have  authority  to  withdraw  the  deposit ;  and  that  if 
this  were  otherwise,  as  the  bank  had  no  notice  of  the  agent's  cov- 
erture, and  the  husband,  by  entrusting  her  with  the  money,  had 
enabled  her  lo  do  the  wrong,  the  loss  should  fall  upon  him  rather 
than  upon  the  bank.* 

And  where  by  the  negligence  of  (he  officers  and  agents  of  a 
canal  corporation,  the  corporate  funds  were  deposited  in  a  bank 
in  such  a  manner  as  to  lead  the  officers  of  the  bank  to  suppose 
that  the  deposit  was  made  by  the  President  of  the  canal  compa- 
ny, who  at  the  same  time  left  his  signature  in  the  bank  as  that 
upon  which  the  money  was  to  be  drawn  out,  and  the  officers  of 
the  bank  afterwards  paid  out  the  money  upon  his  check,  under 
the  supposilion  that  he  had  authority  to  draw  for  the  same,  the 
bank  was  adjudged  not  to  be  liable  for  the  loss  sustained  by  the 
canal  company  from  the  misappUcalion  of  the  deposit  by  the 
President.* 

It  is  apparent,  that  very  numerous  and  important  questions  may 


1  Bulk  of  Kentuckj  «.  Wirter  et  al.,  2  Peter*,  R.  3ia 

■  Dacy  «.  Cbamicil  Bmb,  2  Hall,  (N.  ¥.)  R.  5S0. 

3  Futlon  Bank  «.  M.  Y.  and  Sharon  Canal  Co.,  *  Paige,  (N.  Y.)  CL  S.  137. 
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arise,  as  to  how  iar  oorporalions  are  liable  as  bailees  for  the  loss 
of,  or  any  injury  to,  the  thing  bailed,  and  how  fit  for  the  oeglecls, 
frauds,  embezzlemenls,  and  thefts  of  their  serranta,  as  cashiers  of 
banl£s,  &c.  The  solution  of  these  must  depend  upon  the  general 
principles  of  the  law  of  Bailments,  which  apply  equally  to  c(»r- 
porations  as  to  natural  persons  ;'  and  these  it  would  be  evideDtly 
improper  to  notice  in  detail,  in  a  treatise  upon  the  subject  we  are 
considering.  The  liability  of  a  corporation  as  bailee  is,  like  that 
of  a  natural  person,  to  be  determined  by  the  nature  of  the  bail- 
ment, —  the  degree  of  care  required  from  it,  and  the  degree  of 
care  or  diligence  used.  In  case  of  a  special  deposit,  from  , 
which  it  receives  no  profit  whatever,  but  which  is  merely  for 
the  accommodation  of  the  bailor,  a  bank  is  Uable  only  for  grou 
o^ect,  equivalent,  in  its  effects  upon  contracts,  to  fraud.' 

In  Foster  and  others,  Executors,  v.  The  Essex  Bank,*  a  case 
which  appears  to  have  been  very  fully  and  learnedly  argued  by 
counsel,  and  examined  by  the  court,  this  subject  came  under  the 
-  consideration  of  the  Supreme  Court  of  Massachusetts.  That 
vas  attampnt  brought  against  a  bank,  to  recover  the  amount  of  a 
large  special  deposit  in  gold,  which  had  been  fraudulenUy  or  felo- 
niously taken  from  the  vaults  of  the  bank  by  its  cashier  and  chief 
clerk,  and  converted  by  them  to  their  own  uses.  There  being 
no  evidence  of  gross  neglect  on  the  part  of  the  bank,  — the  di- 
rectors, who  represented  ibe  company,  being  wholly  ignorant  of  the 
nature  or  amount  of  the  deposit,  or  of  the  transacuons  of  (he 
cashier  and  chief  clerk,  and  these,  having  no  right,  tn  the  cpurM 
of  thtir  official  employmtiU,  to  intermeddle  with  the  deposit,  ex- 
cept to  close  the  doors  of  the  vault  upon  it,  when  banking  hours 
were  over  ;  it  was  adjudged,  that  the  bank  was  not  liable  for  the 
loss  ;  inasmuch  as  it  only  warranted  the  skill  and  faithfulness  of 
its  officers  in  tkeir  employments,  and  not  tbeir  general  honesty 
and  uprightness.     It  was  said,  "  that  the  bank  was  no  more  liable 


1  Footer  et  il.  Ex'ors.  e.  The  Enh  Bank,  17  Mass.  IL  496,  onwuda,  ud 
■ee  Cbip.  IX. 
*  Foater,  &e.  nt  aopn,  507. 
» Ibid.  479. 
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for  this  act  of  bis  (the  cashier's)  tbaD  tbey  would  be,  if  be  bad 
stolen  cbe  pocket-book  of  aoy  person,  who  might  bare  laid  it 
upoo  tba  desk,  while  be  was  transactiog  some  business  at  the 
bank." '  The  general  rule  laid  down  was,  that  fraud  on  property 
deposited,  committed  by  the  depositary  or  bis  servants  scting 
under  his  authority,  express  or  implied,  relative  to  the  subject 
matter  of  the  fraud,  is  equivalent  to  gross  negligence,  and  readers 
the  depositary  liable.*  It  should  be  recollected,  that  because  one 
ia  employed  generally  as  the  agent  or  servant  of  a  bank,  it  does 
not  follow,  that  a  dealer  with  the  bank  may  not,  by  trust  reposed 
ID  bitn  in  a  particular  trausactioo,  make  bim  bis  own  agent,  and 
be  burtheaed  with  any  loss  which  may  follow  bis  neglect  or  fraud 
in  the  business  confided  to  him.  In  Manhattan  Company  t*. 
Lydig,'  it  was  considered,  that  where  one  who  was  usually  em- 
ployed by  a  tiaak  as  a  book-keeper,  though  occasionally  as  teller, 
was  entrusted  by  a  dealer  with  deposits  to  be  lodged  in  bank  for 
him,  and  falsely  obtained  for  the  dealer  credits  beyond  the  amount 
deposited  ;  that  the  latter,  and  not  the  bank,  were  liable  for  the 
deficit  of  deposits  ;  inasmuch  as  tbe  fraud  was  committed  by  hi* 
agent  in  discharge  of  hii  trust.  A  bank  cannot  be  charged  with 
negligence  in  not'detecting  tbe  frauds  of  its  servants,  if  the  ex- 
aminations of  books,  papers,  &c.  are  in  tbe  way  usual  with  banks.* 
A  bank  is  bound  to  exhibit  its  books  to  a  depositor,  on  proper 
occasions,  and  the  officers  having  charge  of  them  are  ^voad  hot 
the  agents  of  both  parties.* 

3.  The  reasonable  and  established  customs  of  banks  enter  into 
and  noake  a  part  of  contracts  made  with  them,  and  must  have 
due  weight  in  expounding  their  contracts,  when  knowledge  of 
customs  can  in  any  way  be  brought  home  to  those  sought  to  be 
affected  by  them.*    Where  a  note  was  made  payable  at  a  bank. 


I  Ibid.  5IL 
a  Ibid.  S08. 
)  4  JohM  [N.  Y.)  R.  377. 

*  Ibid.  389. 

s  Union  Bank  «.  Enapp,  3  Pick.  (MaM.)  R.  9& 

•  JoDM  V.  Fftlei,  4  UaM.  B.  253 ;  WidgQrj  ■.  Unnnw,  6  Him.  R.  450 ;  Lin- 
etdD  &  Kenndiee  Bank  V.  Pagts  9  Hhi.  R.  165 ;  8«ne  d  BvnoMtt,  ib.  159 ; 
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it  was  held  thai  the  parties  were  bouad  to  know  its  usages,  and 
bad  impliedly  agreed  that  those  usages  should  become  a  part  of 
their  coDtract.'  This  doctrine  was  afterwards  adjudged  to  be  ap- 
plicable to  the  parlies  to  a  bill  of  exchange  drawn  on  a  person  at 
Washington,  on  the  ground  that  it  would  probably  be  put  into  a 
bank  there  for  collection.*  A  custom  of  a  bank  not  to  correct 
mistakes  in  the  receipt  or  payment  of  money,  unless  discovered 
before  the  person  leaves  the  room,  is  however  illegal  and  void.* 
A  custom  of  a  bank  to  pay  only  half  of  a  half  bank  note,  has  abo 
been  held  to  be  bad  as  unsupported  by  law.* 

It  has  been  decided  in  Tennessee,*  that  the  law  presumes  that 
all  persons  getting  accomodations  at  a  bank  are  cognizant  of 
all  provisions  of  its  charter  which  fix  the  law  of  the  contract. 

4.  A  very  large  portion  of  the  business  of  banking  corporations 
consists  in  the  collection  of  debts  in  the  shape  of  notes  and  drafts ; 
and  we  need  hardly  say,  that  the  law  applicable  to  such  agents  in 
general  applies  equally  to  them.  Where  a  bank  in  which  a  note  is 
deposited  for  collection  places  it  in  a  notary's  hands,  on  the  party's 
failure  to  pay,  and  the  notary  omits  to  give  notice  to  the  indorser,  so 
that  he  is  discharged,  the  bank  is  not  liable  to  the  holder,  aliliough 
the  maker  is  unable  to  pay.*     But  if  the  bank,  contrary  to  cus- 


Stnitb  tt.  Whiting,  l3Mtw.  R.8;  BlincbBrd  v.  Hilliud,  llUMa.R.88; 
Weld  V.  Gorhini,  10  Mass.  R.  866;  Whit<*ell  v.  JohnBon,  17  Man.  R.  453; 
Citj  Bsnk  V.  Culter,  3  Pick.  (M&as.)  R.  414;  Yeaton  e.  Bank  gf  Alesandni, 
5  Cranch,  R.  53 ;  Morpin  v.  Bank  of  North  America,  8  Serg.  &  Raw]«, 
(Penn.)  R.  73 ;  Pearaon  v.  Bonli  of  Metropolis,  I  Peters,  R.  93 ;  Bank  of 
Columbian.  McGruder,  6  Har,  &  Johns.  |Md.)  R.  180;  Bank  of  Columbia 
V.  Fitzhu^,  1  Har.  &  Gill.  (Md.)  R.  339;  Hartford  Bank  a.  StednMii,  3 
Conn.  R.  489 ;  Rabatg  tr.  BaDk  of  Colnmhta,  I  Har.  &  Gill.  (Md.)  R.  231 ; 
Peirce  v.  Butler,  14  Mass.  R.  303;  Rennerti.  Bank  of  Columbia.  9  Wheat 
R,585. 
1  Mills  r.  Bank  of  ibe  United  States,  1 1  Wheat  R.  43L 

*  Bank  of  Washington  v.  Triplett,  1  Peten,  R.  3S.    See  alw  Whitwell  v. 
JofanBon,  17  Maaa.  R.  453; 

3  Gallatin  v.  Bradford,  1  Bibb.  (Ken.)  R.  309. 

«  Allen  a.  Bute  Bank,  I  Dev.  &  Bat  (N.  C.)  R.  S. 

B  HsjB  et  al.  v.  Bute  Bank,  Martin  &  Yerg^ers  R.  179. 

•  BelleniDe  *.  Bank  of  United  States,  1  Miles,  (Penn.)  R.  173. 
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torn,  does  not  employ  8  notary  in  such  case,  but  'employs  some 
other  penoD  as  agent,  and  such  person  omits  to  give  notice,  the 
hank  is.  liable.'  By  failing  to  demand  a  note  or  bill  left  with  it 
for  collection,  a  bank  makes  the  note  or  bill  its  own,  and  becomes 
liable  to  the  owner  for  the  amount.*  In  such  case  the  debtor's 
insolvency  may  be  shown  in  mitigation  of  damages.'  A  bank,  in 
which  bills  of  exchange  are  deposited  for  transmission  only,  ful- 
fils its  duty  hj  sending  them  to  the  bank  (o  which  they  are  to  be 
transmitted  for  collection,  and  is  not  responsible  for  any  laches  of 
thai  bank.*  A  bank  that  collects  a  bill  of  exchange,  on  its  being 
transmitted  by  the  cashier  of  another  bank,  where  it  was  lodged 
for  collection,  is  liable  to  the  owner,  and  cannot  set  off  a  claim 
against  the  bank  from  which  the  bill  was  receired.* 

5.  A  very  important  class  of  cases,  in  which  the  doctrine  of 
presumed  assent  has  been  applied  to  corporations  aggregate,  b  in 
the  acceptance  of  official  bonds,  grants,  &c.  Id  case  of  an  indi- 
vidual, there  has  never  been  a  question  but  that  a  paper,  intended 
for  his  benefit  aitd  foimd  in  his  possession,  would  be  considered 
as  accepted  by  him,  his  assent  thereto  being  presumed.  A  dif- 
ferent rule  was  thought  applicable  to  corporations,  or  their  manag- 
ing boards  ;  and  that,  inasmuch  as  they  ordinarily  express  their 
assent  by  rote,  a  vote  entered  on  the  corporation  books  was  the 
only  mode  by  which  it  could  be  proved.  In  the  Bank  of  the 
United  Stales  e.  Dandridge,^  this  subject  was  brought  under  the 
consideration  of  die  Supreme  Court  of  the  United  States  ;  and 
upon  great  deliberation,  and  a  full  review  of  all  the  aulhorilies,  it 
was  there  decided,  that  a  bond  with  sureties  given  by  the  cashier 

ilbi^ 

9  Bank  of  Wuhin^n  «.  Triplet!,  1  Petere,  R.  35;  S.  P.  McKinater  v. 
Bank  of  UticB,  9  Wend.  (N.  Y.)  R.  4& 
3  Stone  f>.  Bank,  3  Dev.  (N.  C.)  R.  40a 

*  Hechaoica  Bank  v.  Earp,  i  Ravie,  (Peon.)  384. 
>  Lawrence  «.  StoDiDglon  Bank,  G  Conn.  R.  521. 

•  ]a  Wheat  R.  64 ;  S.  P.  Dedham  Bank  t.  Chiekering,  3  Pick.  (Haas.)  R. 
333;  S.  P.  Union  Bank  of  Maryland  v.  Ridgelcy,  1  Harria  &  Gills,  (Md.)  R. 
3SJ;aDdsee  Apthorp  Treaa.  r.  North  eta).,  14  Masa.  R.  167;  Smith  eta).  *. 
OovBmor  and  Company  of  the  Bank  of  Scotland,  I  Dow,  Pari.  R.  373 ;  Lord 
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of  a  bank  for  the  faithful  performance  of  bia  dudei,  and  fotiod  in 
the  possession  of  the  bank,  ibe  cashier  baying  acted  in  his  office, 
might,  as  in  case  of  natural  persons,  be  presumed  to  be  accepted 
by  the  bank,  although  no  vote  of  acceptance  hy  the  directors 
could  be  found  on  the  records  of  ibe  corporation.  It  is  indeed 
the  well  settled  doctrine  of  the  present  dajr,  that  tfae  same  pre- 
sumptions are  applicable  to  a  corporation  as  to  a  natunil  person. 
There  is  no  reason  why  its  assent  to,  and  acceptance  of,  grants 
and  deeds  beneficial  to  it,  should  not  be  inferred  from  its  acts,  as 
well  as  that  the  same  inference  should  be  drawn  from  the  acts  of 
individuals.  "Suppose,"  says  Mr.  Justice  Story,  in  theveiy 
full  and  learned  opinion  delivered  by  bim  in  the  case  just  men- 
tioned, "  a  deed  poll  granting  lands  to  a  corporation  ;  can  it  be 
necessary  to  show  that  tbere  was  an  acceptance  by  the  corpora- 
tion by  an  assent  under  seal,  if  it  be  a  corporation  at  the  commoo 
law ;  or  by  a  wiitten  vote,  if  the  cwporation  may  signify  its  as- 
sent in  that  manner  ?  Why  may  not  its  occupation  and  improve- 
ment, and  the  demise  of  the  land  by  its  agents,  be  justly  admitted 
by  implication,  to  establish  the  fact  in  favor  and  for  tfae  benefit  of 
the  corporation  }  Why  should  the  omission  to  record  the  assent, 
if  actually  given,  deprive  the  corporation  of  the  property  which 
it  gained  in  virtue  of  such  actual  assent  ?  The  validity  of 
such  a  grant  depends  upon  the  acceptance,  not  upon  the  mode 
by  which  it  is  proved.  It  is  no  implied  condition,  that  die  cor- 
porauon  shall  perpetuate  the  evidence  of  its  assent  in  a  parUcular 
way."' 

§  10.  Where  the  charier  of  a  corporation  prescribes  the  par- 
ticular mode  in  which  its  contracts  shall  be  made,  that  mode  must 
in  general  be  pursued.  Hence  where  an  act  incorporating  an 
insurance  company  provided,  that  all  policies  aiid  other  Instru- 
meots,  made  and  signed  by  the  president  or  any  other  officer  of  the 
company,  should  be  good  and  effectual  to  bind  the  company,  it 
was  held  that  a  contract  to  cancel  a  policy  nmst  be  signed  by  the 


1  Bmk  of  n.  8.  V.  DtLttindgo,  13  Wheat  R.  70^  73, 73;  The  Pn^rietoca 
or  MoDumoi  GrHl  Baech  e.  B«gets,  1  Him.  R.  1S9l 
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president  or  other  officer  in  order  to  bind  the  corporation.'  But 
though  the  charter  of  an  insurance  company  requires,  that  all 
policies  shall  be  signed  by  the  president,  yet  it  is  not  necessary 
that  the  assent  of  the  company  to  an  lutignment  of  a  policy  should 
be  signed  by  the  president  in  order  to  bind  the  company.'  The 
signature  of  the  secretary  to  such  assignment  is  prima  facie  evi- 
dence of  an  agreement  by  the  company  ;  and  the  company  by 
acceptii^  the  assignee's  guaranty  of  the  premium  note,  adopts  the 
act  of  the  secretary,  assenting  in  their  behalf  to  the  assignment.* 
It  seems  to  have  been  held  in  Connecticut,  that  a  corporation, 
aalfaorized  to  contract  in  a  prescribed  mode,  may  nevertheless  hy 
practice  render  itself  liable  on  iostrumeots  executed  in  a  different 
mode,  the  charter  being  held,  of  course,  directory  only.*  And 
though  the  charter  of  a  bank  enacted  "  that  all  bills,  bonds,  notes, 
and  every  other  contract  or  engagement,  on  behalf  of  the  cor- 
poration, should  be  signed  by  the  president,  and  countersigned 
by  the  cashier  ;  and  that  the  funds  of  the  corporation  should  in  no 
case  be  hable  for  any  contract  or  engagement,  unless  the  same 
should  be  signed  and  countersigned  as  aforesaid,"  it  was  held,  that 
this  section  did  not  extend  to  contracts  and  undertakinp  implied 
in  law  ;  so  that  a  recovery  was  had  against  the  bank  for  money, 
advanced  upon  a  check  made  in  the  course  of  business  and 
signed  by  the  .cashier  only.'  An  act  establishing  a  State  bauk 
made  it  the  duty  of  the  board  of  directors  to  protest  notes  in 
cases  of  nonpayment ;  the  clause  was  considered  to  be  inserted 
merely  for  the  safety  and  direction  of  the  bank,  and  the  debtors 

>  Head  V.  Providence  Inmrance  Company,  2  Cranch,  127;  S.  P.  2  Johns. 
(N.  Y.)  R.  108 !  Dawes  v.  North  River  Inrorsnce  Compsny,  7  Cowen,  {N.  Y.) 
R.  462;  Hod  oee  Hill  ».  Hanehester  Witer  Works  Co.,  3  Nev.  &■  U.  583 ; 
S  Bim.  &  Adolph.  866.  An  act  which  ia  bd  attempt  to  evade  the  proviaiooa 
of  a  charter  confen  no  right  on  him  who  attempta  it.  Union  Bank  «.  Mc- 
DoDoogb  et  aL,  5  Louisiana  R.  63. 

•  New  England  Marine  Insurance  Compao^  *.  D'Wolf,  6  Pick.  (Haas.)  R. 
56. 

3  Ibid. 

*  Balkley  e.  The  Derbf  Fiahin;  Company,  2  Conn.  R.  354 ;  Witte  c  Same, 
Ibid.  260. 

»  Hechaniea  Bank  of  Alexandria  «.  Bank  of  Colnmbia,  5  Wheat  R.  dX. 
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of  the  bank  were  not  allowed  to  avail  themselres  of  a  noB-com- 
pliance  with  the  provisioo  on  the  part  of  the  board,  in  defence  (o 
notes  on  which  they  were  liable  as  principal  debtors.* 

It  Ib  not  unusual  for  ihe  charter  to  prescribe,  what  species  of 
security  shall  be  taken  by  a  corporation  of  its  officers  or  agents, 
for  their  skill  and  faithfulness  in  the  performance  of  their  dti^es, 
as  a  bond  with  two  sureties  ;  and  the  question  has  been  frequendy 
agitated,  whether  if  a  different  species  of  security  is  taken,  as  a 
bood  with  one  surety,  or  none,  it  can  be  enforced  by  the  corpora- 
tion. In  this  particular,  the  well  settled  doctrine  is,  that  charters 
or  acts  of  incorporation  are  merely  directory  ;  unless  they  ex- 
pressly avoid  all  security  taken,  other  than  that  prescribed,  and 
that,  although  neglect  of  this  kind  may  be  culpable  on  the  part  of 
the  directors  of  the  company,  the  security  taken  may  be  enforced 
against  him  who  g&ve  it.* 

§  11.  It  is  of  the  very  essence  of  a  contract,  that  it  be  mutual, 
and  of  course  that  there  be  parties  to  it ;  to  be  valid,  it  must 
also  be  founded  on  consideration ;  and  this  may  be  either  an 
advantage  to  the  promisor,  or  a  disadvantage  to  the  promisee, 
growing  out  of  the  transaction  in  pursuance  of  which  the  contract 
is  made.  In  an  action  by  an  academic  corporation  for  the  amount 
of  a  subscription,  which  the  defendant  widi  others,  though  not 
mutually,  had  agreed  to  pay,  without  stating  to  whom,  for  the 
erection  of  an  academy,  the  paper  having  been  signed  before  the 
corporation  was  created,  although  the  academy  had  been  built 
according  to  the  terms  of  the  subscription,  it  was  adjudged  by 
the  Supreme  Court  of  Massachusetts,  that  no  recovery  could  be 
had,  inasmuch  as  the  corporation  was  not  a  party  to  the  contract, 
there  was  no  mutuality  among  the  subscribers,  and  no  considera- 
tion  was  passed,  or  had   been  received.     "  It  a,"  says  Mr. 


I  Morelind  &  Willb  «.  The  SUteBtnb,  I  Bre.  (III.)  R.  303. 

9  Bank  of  the  Northern  Liberties  v.  Crenon,  12  Serg.  St  Kawle,  (Pann.) 
R.  306;  andiee  Foateroa  v.  Hanson  and  Hooker,  2  Ssund.  60,  a.  il3; 
Maleverer  ».  Rodshaw,  1  Mod.  R.  35;  Rex  n.  Loxdsle  etaLl  Bon.  R.U7; 
Pepptn  «.  Cooper,  3  Barn.  &.  Aid.  431 ;  Austen  v.  Howard,  S  Mar.  353: 


D.qit.zeaOvGoOt^lc 


CH.  VIII.]  CONTBACTS.  191 

Chief  Justice  8ewall,  "  a  promise  to  give,  connected  with  a 
similar  promise  by  others  to  give  to  the  same  appropriation  and 
purpose ;  but  these  promises  are  not  mutual  among  the  subscrib- 
ers. At  most  it  was  a  donation  to  come  into  operation  at  the 
will  of  each  subscriber,  which  hat  not  been  confirmed  by  any  act 
of  the  party  charged."'  It  was  considered,  however,  in  this 
case,  that  if  a  subscriber  had  been  named  or  descriptively  included 
in  the  grant  of  incorporation,  had  been  concerned  in  the  subse- 
quent proceedings,  aod  enjoyed  the  advantages  of  a  member  of 
the  corporation,  that  body  would  have  been  entitled  to  the  benefit 
of  his  subscription,  and  the  subscriber  liable  upon  an  implied 
promise.'  And  where  iu  addition  to  his  subscription  before  incor- 
poration, for  the  building  of  an  academy,  (the  amount  to  be  paid  by 
the  terms  of  the  paper  to  any  persons,  who  should  be  appointed  trus- 
tees by  the  l^blature,)  the  defendant,  afier  the  incorporation  and 
the  appointment  of  the  trustees,  delivered,  on  account  of  the  sum 
he  had  subscribed,  some  shingles  to  be  used  in  the  building  ;  this 
was  adjudged  a  sufficient  recognition  of  the  promise ;  and  the 
corporation  recovered  on  the  money  counts  to  the  extent  of  the 
subscription.*  It  is  evident  too,  that  if  one  subscribes  to  a  char- 
itable fund  afler  the  incorporation  of  the  bpdy  who  are  its  trus- 
tees, and  the  purposes  for  which  the  subscription  is  made  are  in 
the  process  of  execution,  the  funds  being  needed  for  and  applied 
to  the  faithful  execution  of  the  trust,  be  has  no  defeiice  either 
upon  the  ground  of  want,  of  mutuality  or  of  consideration.* 


>  Trustees  of  Pfailipa*  Limerick  AcKdom;  v.  Davia,  1)  Mui.R.  113;  and 
■M  Bontell  ir.  Cowdin,  9  liMt.  R.  254,  commented  upoo  and  explained  in 
Ambefst  Academrv.  Cow]es,6  Pick.  (Mass.)  R.  434-436,  per  Parker,  C. 
J.;  also  Scoto  Charitable  Society  «.  Sbaw,  Admr.  8  Hsbs.  R.  533;  Trusteea 
of  Bridgwater  Academy  e.  Gilbert,  2  Pick.  (Mass.)  R.  579 ;  Bluehill  Acad- 
emy e.  Witbam,  13  Maine  R.  403. 

<  Tnutees  of  Pliilipa'  Limerick  Academy  v.  Davis,  11  Hasa.  R.  118, 119, 
per  Semll,  C  J. 

>  Truflen  of  Farmington  Academy  v.  Allen,  14  Uaaa.  R.  173 ;  and  see 
Hornet,  et  al.  Admr.  e.  Dana,  12  Mass.  R.  190. 

*  Anahent  Academy  v.  Cowlea,  6  Pick.  (Maas.)  R.  427 ;  First  Religioua 
Society  in  WhiteMovo  «.  Stooe,  7  JobiM.  (N.  V.)  R.  113; 
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§  13.  Hariog  treated  of  tht  maie  ia  which  incorpwtted  com- 
panies may  contract,  with  whom,  and  in  what  naoie,  we  come 
now  to  consider  what  contracts  in  general  ihej  may  make.  And 
here  we  would  observe  that  a  corporation  and  an  individual  stand 
upon  very  different  fooling.  The  latter,  existing  for  the  general 
good  of  society,  may  do  all  acts  aod  make  all  contracts,  which 
are  not,  in  the  eye  of  the  law,  inconsistent  with  this  great  purpose 
of  his  creation  ;  whereas,  the  former,  having  been  created  for  a 
^cific  purpose,  can  not  only  make  no.  contracts  forbidden  by  its 
charter,  which  is,  as  it  were,  the  law  of  its  nature,  but  in  general 
can  make  do  contract  which  ia  not  necessary  either  direcUy  <a 
incidentally  to  enable  it  to  answer  that  purpose.  lo  deciding, 
therefore,  whether  a  corporation  can  make  a  particular  contract, 
we  are  to  consider,  in  the  first  place,  whether  its  charter,  or  some 
statute  binding  upon  it,  forbids  or  permits  it  to  make  such  a  con- 
tract ;  and  if  the  charter  and  valid  statutory  law  are  silent  upon 
the  subject,  in  the  second  place,  whether  a  power  to  make  such 
a  contract  may  not  be  implied  on  the  part  of  the  corporation,  aa 
directly  or  incidentally  necessary  to  enable  it  to  fulfil  the  purpose 
of  its  existeoce,  or  whether  the  contract  b  entirely  foreign  to  that 
purpose.  These  principles  are  very  obvious ;  the  difficulty,  if 
any,  lies  in  the  application  of  them. 

In  general  an  express  authonty  is  not  indispensable  to  confer 
upon  a  corporation  the  right  to  become  drawer,  mdorser,  or 
acceptor  of  a  bill  of  ezcbaoge,  or  to  become  a  party  to  any  other 
negotiable  paper.^  It  is  sufficient  if  it  be  implied  as  the  usual 
and  proper  means  to  accomplish  the  purposes  of  the  charter.' 
Corporations  are  expressly  mcDtioned  in  the  statute  of  Ann, 
respecting  promissory  notes,  as  persons  who  make  and  indorse 
negotiable  notes,  and  to  whom  such  notes  may  be  made  payable  ; 
and  as  corporations  and  others  have  by  the  statute  a  like  remedy 
upon  notes  as  upon  inland  bills  of  exchange,  it  implies,  that,  by 


<  Chittj  on  KIb,  (5th  ed.)  17  to  31 ;  Bajriey  on  Bilb,  ch.  9;  ^  7,  p.  09, 70, 
{5th  ed.};  Story  on  Billa  of  Exchange,  $  79,  p.  94. 

>  Broagbton  «.  The  Hmcheater  Water  Works  Company,  3  Bam.  &  Aid. 
ltol9;  Mnnav.  Coa)miMionCo.lSJ(dini.(N.T.}It.44. 
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the  custom  of  merchanls  they  tmij,  in  some  cases  at  least,  draw, 
indorse,  accept,  or  sue  upon  hills  of  exchange.'  Where,  how- 
ever, the  drawing,  iodorsing,  or  accepting  such  bills  is  ohviously  for- 
eign to  ibe  purposes  of  the  charter,  or  repugnant  thereto,  there 
the  act  hecomes  a  nullity,  and  not  binding  upon  the  corporation. * 

In  New  York,  where  an  insurance  company  had  power  by  their 
act  of  incorporation  to  insure  buildings  and  personal  property 
against  fire,  "  to  make  all  kinds  of  marine  insurance,  and  to  loan 
money  on  bottomry,  respondentia,  or  mortgage  of  real  estate  or 
cfaatteb  real,"  provided  that  nothing  in  the  act  contained  should 
in  any  way  be  construed  into. a  grant  of  banking potatri ;  in  as 
actios  by  the  company  as  endorsee  of  a  promissiuy  note,  which  it 
bad  ditcotmltd,  it  was  held,  that  tbe  note  was  void  as  received 
by  the  corporation  in  the  course  of  a  transaction  impliedly  forbid- 
den, as  a  banking  transaction,  by  its  charter,  and  also  as  contrary 
to  the  rttfraining  act  of  tbe  State.'  Where  it  was  provided  io 
the  charter  of  a  corporation  established  for  loaning  money,  that 
"  nothing  therein  contained  should  be  coasUued  to  authorize  the 
company  to  discount  notes,  or]  exercise  any  banking  privileges 
whatever,"  the  uking  of  a  note  for  the  gum  loaned  and  receiving 
tbe  interest  in  advance,  was  held  to  be  thereby  prohibited,  aud 
that  there  could  be  so  recovety  on  tbe  note  thus  discounted.* 
And  where  such  a  corporation  received  goods  of  the  defendant 
as  security  for  money  loaned,  which  goods  were  not  pledged  or 
disposed  of  in  the  manner  required  by  charter,  it  was  decided* 
that  in  an  action  for  the  money  loaned  tbe  defendant  could  not 
set  off  the  value  of  such  goods,  as  goods  sold  and  delivered.* 
The  taking  of  a  note  as  security  in  contravention  of  the  provis- 


1  Bttyley  on  Bills,  j  S,  1.  B,  p.  eo,  68,  (5th  ed.);  Ejd  on  Bilb,  p.  19,20; 
Story  on  Bills  of  Exchange,  §  79,  p.  95. 

■  Broaghton  v.  Hanchester  Water  Worki  Co;  3  Bam.  &  Aid.  1  to  13 ; 
Ciatty  on  Bills,  p.  17;  Story  on  Bills  of  Ezcbsnge,  $  79,  p.  99. 

3  N.  Y.  Firemen  Ids.  Co. «.  Elf,  3  Cowen,  (N.  V.) R.664 ;  and amS Conn. 
R.  569 ;  Lane  e.  BeDoeCt,  5  Conn.  R.  574. 

*  Philadelphia  Loan  Company  v.  Towner  et  aL  13  Conn.  B.  349. 

>Ib)d. 
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ions  of  tbe  charter  did  not,  bowever,  prevent  a  recovery  by  tbe 
corporation  of  tbe  amount  loaned  on  tbe  money  counts.' 

An  insurance  company  of  Alexandria  was  by  its  act  of  incor- 
poration bmited  in  the  performance  of  its  functions  to  tht  bound$ 
of  the  State  of  Virginia ;  upon  the  separation  of  Alexandria 
from  tbe  State  of  Virginia,  it  seems  that  tbe  company  could  make 
no  new  eontractt  of  insurance  until  it  bad  received  additional 
powers  ;  *  although  it  was  held  by  the  Supreme  Court  of  the 
United  States,  that  sucb  separation  could  have  no  eSect  upon  the 
existing  contracts  of  individuals.'  And  it  may  well  be  ques- 
tioned, since  a  corporation  can  make  sucb  contracts  only  as  are 
allowed  by  its  act  of  incorporation,  whether  it  has  power  to  make 
a  contract,  which  should  so  operate  as  to  bind  its  legislative  capac- 
ities forever  thereafter,  and  disable  it  from  makmg  a  by-law, 
wbicb  tbe  l^islature  enables  it  to  enact.*  Upon  this  principle  it 
was  held,  where  a  statute  authorized  a  corporation  of  a  city  to 
make  by-ltfws  '*  relating,"  or  if  found  necessary,  "preventing 
the  mterment  of  tbe  dead  "  within  the  limits  of  tbe  city,  though 
it  bad  granted  lands  for  tbe  purpose  of  interment,  and  bad  cove- 
nanted that  they  should  be  quietly  enjoyed  for  that  purpose,  yet 
that  tbe  corporation  was  not  estopped  by  its  contract  from  passing 
a  by-law  forbidding  sucb  interment  under  a  penal^.*  It  should 
be  remarked,  however,  that  both  tbe  cases  last  cited  were  con- 
cerning municipal  corporations,  empowered  for  direct  public 
benefit.  In  Little  v.  O'Brien,*  it  was  objected  to  tbe  recovery 
on  a  note  given  for  a  balance  of  instalments  due  from  the  defend- 
ant, as  one  of  tbe  stockholders  lo  an  insurance  company,  that  the 
act  incorporating  that  company  required  that  tbe  capital  stock 
should,  witlun  six  months  after  payment,  be  invested  in  certaio 


ilbid. 

>  Eoro  V.  Mo.  Ai.  So.  6  Ciutch,  199,  per  Johna.  J. 

3  Ibid. 

4  Gozzler  «.  Corp.  of  Gwrffetown,  6  Wheat  R.  593.  per  Muritall,  C.  J. 
»  Prasbrterian  Church  *.  Citj  of  N.  Y.  5  Cowen,  (N.  Y.)  R.  538 ;  Coata 

V.  Mayor,  &c  of  N.  Y.  7  Cowen,  (N.  V.)  R.  604. 
•  9  MaM.  R.  433. 
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desigoated  stocks ;  whereas  instead  of  sucb  inrestment,  it  ap- 
peared that  the  company  received  of  the  several  stockholders 
tbeir  respective  promissoty  note's,  with  collateral  security  for  the 
payment  thereof,  one  of  which,  this  was.  It  was  here  said  by 
the  court,  that  whether  for  this  misbehavior  of  the  corporation 
the  goverament  might  DOt  seize  their  franchises,  upon  due  process, 
was  a  question  not  before  them  ;  but  that  it  did  not  "  lie  in  the 
mouth  of  a  stockholder  for  this  Cause  to  avoid  bis  contract,  which, 
as  between  him  and  the  company,  was  made  on  sufficient  consid- 
eration." To  discount  notes  payable  in  a  certain  species  of 
paper  money,  and  upon  renewal  to  take  a  premium  of  one  per 
cent,  as  the  difference  between  that  and  other  money ; '  or  to 
discount  notes  at  the  usual  percentage,  with  an  agreement  on  the 
part  of  the  borrower  to  redeem  with  specie  the  identical  bank 
itotes  received  by  bira  on  the  loan,  if  they  should  be  returned  to 
the  bank  during  the  continuance  of  the  loan,  and  also  to  purchase 
of  the  company  with  specie  during  the  loan,  a  certain  amount  of 
other  bank  notes  not  current,  at  par,*  was  held  not  inconsis- 
tent with  a  clause  in  a  banking  charter,  prohibiting  the  company 
from  using  their  moneys,  &c.,  in  trade  or  commerce. 

2.  And  although  it  is  well  settled,  that  legislative  acts  divesting 
a  corporation  c^  any  rights  with  which  it  is  clothed  by  charter,  as 
a  right  to  make  particular  contracts,  are  void  under  the  constitu- 
tion of  the  United  States,  as  impairing  the  obligation  of  the 
charter  ; '  yet  it  is  evident,  that  except  so  far  as  privileged  by  the 
instrument  of  their  creation,  corporations  like  individuals  are 
subject  to  legislative  action ;  and  hence  all  contracts  made  by 
them  in  contravention  of  the  general  laws  of  the  land  are  voidable, 
or  may  be  void  by  force  of  statutory  provision.  Neither  is  it 
necessary,  that  corpvrattom  to  nomine  should  be  embraced  within 
the  terms  of  an  act,  to  subject  tbem  to  its  prohibitions  ;  since  it 


>  PMltnd  B«nk  v.  Storer,  7  Miw.  R.  433. 

>  Northimpton  Bank  it.  Allen,  10  Mus.  R.  284 ;  and  see  Fletcher  •. 
United  States  Book,  8  Wb'eat  R.  349  to  354, 

3  Cue  of  Dartmouth  College,  4  Wheit.  518 ;  Allen  v.  UcKeen,  I  Samn. 
aC.R.376. 
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is  veD  settled,  tbat  the  words  iahabittmU,  occvpiert,  or  pertonty 
may  include  incorporated  compames.'  In  Virginia,  itwsa  con- 
sidered that  BO  recoverjr  could  be  bad  upon  notes  there  issued  by 
a  banking  corporation  of  another  State,  through  an  agency  estab- 
lished in  Virginia,  inasmuch  as  such  banking  operations  would  be 
contrary  to  the  policy  of  the  statute  against  unmcorporated  bank-  . 
ing  companies  ;  though  it  was  admitted,  that  notes  originally  issued 
by  a  bank  in  the  state  of  its  hicorporatioo  might  well  be  n^otiated 
and  enforced  in  Vii^ia  ;  and  tbat  contracts  ancillary  to  baotung 
operatioos  might  legally  be  made  tbere  by  such  a  corporation.* 
It  was  by  virtue  of  this  last  distinction,  that  the  court  of  chancery 
in  New  York,  notwithstanding  the  restraining  act,  enforced  a 
mortgage,  given  to  a  Pennaylvanian  banking  corporation  upon 
lands  in  New  York,  for  the  security  of  a  loan  made  in  Pennsyl- 
vania,* although  batiks  of  other  States  are  within  the  restratoir^ 
RCtfi  of  New  York,  and  camiot  recover  the  amount  of  a  check 
discounted  by  them  in  violation  of  those  statutes.*  On  an  inform- 
ation in  the  nature  of  a  quo  warranto,  judgement  of  ouster  was 
rendered  against  an  insurance  company  in  the  State  of  New  York 
for  contracting  as  a  bank,  contrary  to  an  act  of  tbat  State,  passed 
to  restrain  unincorporated  banking  associations.*  The  same 
company  having,  as  endorsee,  brought  an  action  against  an  en- 
dorser of  a  promissory  note,  ducounied  by  the  corporation,  iho 
note  was  adjudged  void,  under  that  section  of  the  above  restrainii^ 
act,  which  declares,  "that  all  notes  and  securities  for  the  pay- 
ment of  money,  or  the  delivery  of  property,  made  or  ^ven  to  any 


>  Inst  703  i  Rex  v.  Gudner,  Coirp.  79j  Tbe  Ginton  Woollen  and  Cot- 
ton Minuf:  Co.  t>.  Morse  ftnd  Bennett,  (Oct  7,  18170  cit«d  in,  Rnd  eee  The 
People  «.  Utica  Ins.  Co.  15  Johtie.  (N.  Y.)  R.  383 ;  MoU  e.  Hicks,  1  Cowen, 
(N.  Y.)  R,  513  {  United  States  «.  Johne.  1  Wash,  a  C.  R.  364. 

s  Bank  of  MarietU  v.  Stanud,  2  Randolph,  [Va.)  R.  465 ;  S  Kandolph, 
(Va.)  R.  329. 

3  Silver  Lake  Bank  v.  North,  4  Johns.  (N.  Y.)  Cfa.  R.  370. 

*  Pennington  v,  Towneend,  7  Wend.  (N.  Y.)  R.  376;  and  see  New  U<^ 
Delaware  Brid^  Company  e.  PoDghkaepaie  Silk  CMnpany,  35  Wend.  (N. 
Y.)  R.  648. 

6  People  o.  UticB  Ina.  Co.  15  Johns.  (N.  Y.)  R.  358. 
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Buch  association,  instilutioo,  or  company,  not  Bijthorized  for  bank' 
ing  purposes,  shall  be  null  and  void."'  It  need  hardly  be  added, 
that  such  an  act  cannot  be  evaded  by  making  tha  note  payable  to 
individuals,  the  corporation  claiming  as  endorsee.'  But  though 
in  the  above  case  of  Utica  Insurance  Company  v.  Scott,  the  note 
,  by  force  of  the  restraining  act  was  adjudged  void,  and  in  analogy 
to  the  statute  gf  gaming,  it  was  held  that  it  would  be  so,  into 
whatever  bands  it  might  pass  ;  yet,  say  the  court,  **  there  is  a 
material  distinction  between  the  secufity  and  contract  of  lending. 
The  lending  of  money  b  not  declared  void,  and  therefore, 
wherever  money  has  been  lent,  it  may  be  recovered,  although  the 
ucwrity  itself  is  void.*' '  This  dislinction  between  the  security  and 
the  contract  in  cases  falling  under  the  restraining  acts  seems  to  be 
much  shaken  in  New  York  by  the  later  authonties ;  and  the  con- 
tract, as  weU  as  the  security,  would  probably  now  be  adjudged 
void.* 

These  cases  by  no  means  decide  that  an  insurance  company 
cannot  receive  a  promissory  note,  but  only  that  notes  or  securities 
of  any  Idnd,  received  by  the  corporation  in  the  course  of  banking 
transactions,  as  the  discounting  of  notes  for  the  deducted  interest, 
are  void  by  force  of  tbe  express  provision  of  a  statute.  On  the 
contrary,  an  insurance  company,  has  power  to  take  notes  for 
premiums  as  incidental  to  its  proper  business  of  insurance  ;  and 
io  the  case  of  the  New  York  Firemen  Insurance  Company  «. 

I  UticK  Ids.  Ca  v.  Scott,  19  Johns.  (N.  Y.)  R.  1 ;  Same  p.  Hant  and 
BrooH  '  Wend.  (N.  Y.)  R.  56 ;  Sane  v.  Cadwell,  3  Wend.  (N.  Y.)  R.  896 ; 
see,  too,  N.  Y.  Firemen  loa.  Col  «.  £ly,  3  Coweu,  (N.  Y.)  R.  67S ;  Same  «. 
Slgrjee,  S  Cowen,  (N.  Y.)  R.  664 

'  New  York  Firemen  Ins.  Co.  t>.  Ely,  Bup^  per  Savage,  C.  J.,  et  ead,  anc. 

3  Utica  Ins.  Co.  v.  Scott,  Bup. ;  Same  v.  Kip,  8  Coweti.  [K  Y.)  R.  30 ; 
Philadelphia  Loan  Company  v.  Towner  et  al.  13  Conn.  R.  S49;  and  see 
Huisey  t^  Jacob,  I  Coo.  R.  4 ;  Bowyer  v.  Bampton,  2  Stra.  1155 ;  Barjeau 
*.  Walmsley,  S  Stra.  1349;  Robiiuon  «.  Bland,  3  Burr,  1080. 

*  Beach  *.  FoltoD  Bank,  3  Wend.  (N.  Y.)  R.  ^3 ;  North  RItst  Inanrance 
Co.  V.  Lawrence.  3  Wend.  (N.  Y.)  R.  483 ;  3  Conn.  R.  678 ;  Life  and  Fire 
InsDraDce  Co.  v.  Mechanic  Fire  Inaurance  Co.  7  Wend.  (N.  Y.)  R.  31 ;  New 
Hope  Delaware  Bridge  Company  *.  Poug-hkeepaie  Sitk  Company,  35  Wend. 
(N.  Y.)  R.  648,  where  find  old  authoritiaa  doubled. 


D.qit.zeaOvGoOt^lc 


198  PRIVATE    CORPORATIONS.  [CH.  Till. 

Sturges,'  whtcb  was  an  action  by  the  corporation  as  eodorsee 
against  an  endorser  of  a  promissory  note,  given  in  raiewal  of  one 
discounted  by  the  corporation,  the  proceeds  to  be,  and  in  fact, 
applied  to  the  payment  of  a  debt  due  by  note  to  it  for  premiums  ; 
though  it  appeared  that  twenty  dollars,  the  excess  of  the  note 
discounted  over  the  premium  note  taken  up,  was  paid  to  the 
promiasors,  yet  it  was  held  that  the  corporation  might  recover, 
notwithstanding  the  restraining  act ;  inasmuch  as  it  was  a  Xransac- 
tion  in  the  course  of  its  proper  business  of  insurance  ;  the  small 
amount  urged  as  a  discount  on  the  funds  of  the  institution,  which 
might  be  accidental,  forhiddmg  the  conclusion  that  it  was  a  busi- 
ness transaction  of  borrowing  and  lending. 

If  a  corporation  is  authorized  to  raise  money  on  promissory 
notes  for  a  particular  purpose,  or  if,  as  is  frequently  the  case  with 
other  than  banking  institutions,  it  may  rec^ve  notes  in  the 
course  of  its  proper  business,  evidence  may  be  admitted  in  the 
one  case  in  favor,'  and  in  the  other  agauist  the  corporation,*  to 
impeach  the  notes,  by  showing  that  they  were  issued  for  another 
purpose,  or  received  in  the  course  of  business  improper,  or  for- 
bidden to  it.  As  in  ordinary  cases,  vt  rea  magU  vakat,  qwiM 
pertatf  the  presumption  is  always  in  favor  of  the  validity  of  the 
contract ;  or,  in  odier  words,  it  will  be  presumed  that  the  debt 
was  due,  or  the  note  or  other  security  given  in  the  lawiiil  course 
of  business,  until  the  contrary  is  shown.* 

In  general,  illegality  of  consideration  does  not  avoid  a  note  ta 
the  hands  of  a  bona  fide  holder  without  notice  ;  and  accordingly 
where  the  directors  of  a  bank,  for  the  purpose  of  controUiDg  the 
election  of  its  officers,  entered  into  an  arrangement  lo  purchase 
on  account  of  the  bank  a  large  amount  of  its  stock,  at  a  premium 
of  seven  per  cent  above  its  par  value,  and  to  effect  this  object 

1  2  CowsD,  (N.  Y.)  R.  664  ;  lee  too  People  v.  Brewater,  4  Wend.  (N.  Y.) 
R.4g& 

"  SUrk  V.  Highgate  Archirftj  Company,  5  Tmnt.  79!L 

■N.  Y.  FireiDen  Ins.  Co.  v.  Sturirea ;  tad  Same  v.  EI7,  3  Cowen,  (N.  Y.) 
R.  664  and  67a 

*  N.  Y.  Firemen  Ins.  Ca  e.  Sturgos ;  and  bum  «.  EI7,  sup. ;  Barker  *• 
Uecbinic  Fire  losuraiice  CooiptDj,  3  Wend.  (N.  Y.)  R.  94. 
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paid  for  tbe  stock  to  the  amount  of  its  par  value,  with  the  funds 
of  the  bank,  transferring  tbe  stock  in  trust  for  the  bank,  and  for 
tbe  purpose  of  paying  the  premium,  each  director  borrowed  money 
of  tbe  bank  by  causing  his  own  note  endorsed  to  be  discounted  at 
the  bank  ;  in  an  action  brought  by  tbe  bank,  upon  one  of  these 
notes  against  tbe  endorsers,  they  were  not  allowed  to  set  up  the 
Slegality  of  the  original  transaction  as  a  defence,  upon  the  ground 
that  the  bank  was  to  be  considered  as  an  innocent  third  party.' 

In  the  case  of  the  Utica  Insurance  Company  e.  Scott ;'  we 
have  seen,  that  it  was  said  by  the  Supreme  Court  of  the  State  of 
New  York,  thai  notes  or  other  securities  made  or  given  to  an 
association,  institution,  or  company,  in  the  course  of  unauthorized 
banking  tranactions,  are  void  by  the  terms  of  their  restraining  act, 
even  in  the  hands  of  an  innocent  holder  ;  and  that  tbe  only  reme- 
dy is  an  action  for  die  consideration.  In  England,  the  statute  15 
G.  2,  c.  13,  prohibited  any  body  corporate,  or  any  other  persons  in 
partnership,  exceeding  six,  from  borrowing,  owing,  or  taking  up 
any  money  on  their  bills  or  notes  payable  at  demand,  or  at  any  less 
period  than  six  months  from  the  borrowing ;  but  did  not  expressly 
avoid  securities  made  ui  contravention  of  the  act.  In  the  case  of 
WIgan  t>.  Fowler,'  which  was  an  action  by  an  endorsee  against 
seven  persons  as  acceptors  of  a  bill  of  exchange,  the  fact,  that  the 
partnership  of  the  acceptors  consisted  of  more  than  six  persons, 
not  appearing  on  the  face  of  tbe  bill,  and  at  the  time  of  takti^  the 
note  the  plaintiff  not  being  privy  to  that  fact,  or  that  the  note  was 
within  the  prohibiuon  of  the  statute  ;  it  was  held  that  he  might 
recover  upon  it.  In  Brougbton  v.  The  Manchester  Water 
Works  Company,*  Holroyd,  Justice,  in  commenting  upon  this 
case,  observes,  that  tbe  statute  of  Geo.  II.  does  not  expressly 
avoid  the  security  ;  "  if  it  did,  the  bill  would  (as  in  case  of  usury 
or  ganung)  be  void  m  the  hands  of  an  innocent  holder,  although 


1  Preaident,  Directora,  and  Compuij  of  the  CiQr  Buk  of  New  York  v. 
Barnard  and  Mut;,  1  Hall,  (N.  Y.)  E.  70. 
«  19  Johna.  (N.  Y.)  R.  & 
3  1  Starkie,  459. 
*  3  Bam.  tt  Aid.  10,  per  Holrc^d,  J. 
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the  defect  did  not  appeu  on  the  face  of  tbe  instrument."  That* 
was  ftn  action  by  the  plaiaiiffi  as  endorsees  of  a  bill  of  exchange 
accepted  by  the  defendants,  and  payable  at  three  months  from 
date.  Tbe  Court  of  King's  Beoch  distinguished  this  case  from 
Wigao  «.  Fowler  above  cited,  and  held  that  the  plaintifis  could 
not  recover  on  a  bill  prohibited  by  the  statute  of  Geo.  II ;  inas- 
much as  they  were  not  innocent  endorsees,  being  bound  to  take 
notice  of  the  puUic  act  of  parliament  by  which  the  defendaots 
were  incorporated,  and.  being  bound  to  know,  therefore,  when 
they  received  the  paper,  that  it  was  the  acceptance  of  a  corpora- 
tion prohibited  from  owing  money  on  such  a  bill.  It  seems  how- 
ever to  be  now  considered  in  England,  that  taking  all  the  bank 
acts  together,  the  objeot  of  the  legislature  was  to  give  protection 
to  the  Bank  of  England  against  rival  Banks  only  ;  and  that  they 
do  not  prevent  merchants  from  issuing  hills  short  of  six  months 
date,  though  there  were  more  than  six  partners  in  the  firm,  if 
really  not  bankers,  and  the  bills  were  issued  only  for  the  purpo- 
ses of  commerce.' 

3.  When  the  charter  or  act  of  incorporation,  and  valid  statu- 
tory law,  are  silent  as  to  what  contracts  a  corporation  may  make, 
as  a  general  rule,  it  has  power  to  make  all  such  contracts  as  are 
necessary  and  usual  in  the  course  of  business,  as  means  to  enable 
it  to  attain  the  object  for  which  it  was  created,  and  none  other.* 
The  creation  of  a  corporation,  for  a  specified  purpose,  implies  a 
power  to  use  the  necessary  find  usual  means  to  effect  that  pur- 
pose ;  and  though  their  charters  were  entirely  silent  on  tbe  sut>- 

1  Broughton  «t  il.  e.  Tba  Hancbeiter  Water  Works  Ca  3  Ban.  &  Aid 
1 ;  He,  however,  Slark  v.  Highgtte  Aichmiy  Co.  9  TannL  792,  Gibbs^  J. 

■  Wigan  V.  Fowler,  3  Chitty,  R.  128 ;  PerriDg  v.  Danaton,  R;an  &  Moody, 
426. 

8  Broughton  v.  Manch.  Water  Works  Co,  3  Bam.  &  Aid.  12  per  Bert,  3-  i 
People  tr.  Utica  Ins.  Co-  15  Johns.  (N.  Y.)  R.  383,  per  Thompww,  J.  j  N. 
Y.  Firemen  Ins.  Co.  e.  Ely,  2  Cowea,  (N.  Y.)  R.  699,  per  Sutherland,  i. ; 
N.  Y.  Piremeo  Ids.  Co,  v.  Ely,  5  Conn.  R.  568,  per  Hoamer,  C.  J.  Where 
the  proprieton  of  a  toll-bridge  were  Butborized  by  law  to  commote  toll  with 
any  person  or  corpontion,  this  was  held  to  extend  only  to  nich  corporations 
as  bad  a  legal  capacity  to  enter  into  such  a  contract ;  Boasey  s.  Gilmore, 
3  Greenl.  (He.)  R.  191. 


D.qit.zeaOvGoOt^lc 


CH.  VIII.]  CONTRACTS.  201 

ject,  banks  would  necessarily  be  empowered  to  issue  and  discouDt 
promissory  notes  and  bills  of  exchange,  and  insurance  companies 
to  make  contracts  of  indemnity  against  losses  by  fire  or  marine 
accident,  or  both,  as  the  case  might  be.  "When,"  says  Mr. 
Justice  Best,  "a  company  like  the  Bank  of  England,  or  East 
India  Company,  are  incorporated  for  the  purposes  of  trade,  it 
seems  to  result  from  the  very  object  of  their  being  so  incorpo- 
rated, that  tbey  should  have  power  to  accept  bills,  or  issue 
promissory  notes ;  it  would  be  impossible  for  either  of  the 
companies  to  go  on  without  accepting  bilb."'  But  where 
a  company  was  incorporated  not  for  the  purposes  of  trade, 
hut  merely  to  carry  on  the  business  of  supplying  the  inhabit- 
ants of  a  particular  place  with  water,  it  was  considered  that 
they  could  not  become  the  makers  of  promissory  notes,  or 
the  acceptors  of  bills  of  exchange  widiout  express  authority  ; 
since  the  nature  of  the  business  in  which  they  were  engaged 
did  not  raise  a  necessary  implication  of  such  a  power.'  In 
an  action  by  an  insurance  company  as  endorsees  against  the  en- 
dorsers of  a  promissory  note,  given  to  the  company  in  renewal  of 
one  discounted  by  them  in  a  mere  transaction  of  borrowing  and 
lending,  it  was  held  upon  general  principle  by  the  Supreme  Court 
of  Errors  of  the  Slate  of  Connecticut,  that  the  note  was  void  in 
the  hands  of  the  corporation,  as  received  by  It  in  the  prosecution 
of  a  business  unauthorized  by  its  charter.^  On  the  other  band, 
where  a  glass  company,  not  empowered  to  sell  goods  generally, 
sold  them  to  one  m  their  service,  upon  its  being  objected  that  the 
company  was  not  authorized  to  keep  a  store  of  goods  and  sell 
them  in  the  manner  they  did,  and  could  notj  therefore,  recover 
on  a  count  for  goods  sold  and  delivered,  it  was  held,  that  the 
le^lature  did  not  intend  to  prohibit  a  supply  of  goods  to  those 
employed  in  the  manufactory,  and  that  the  corporation  might  re- 

1  BrouKbtoD  B-  M&Dch.  Water  Works  Co-  3  Bun.  &  Aid.  11,  IS ;  ms, 
too,  Edie  tnd  another  V.  Eut  India  Co.  2  Burr.  1316;  Yorborough  «.  Sank 
of  Eoglind,  16  East,  6 ;  Humj  v-  Eut  India  Co.  5  B.  &  Aid.  304. 

*  BiuaghtoD  n.  Haach.  W&ler  Works  Co.  supra,  per  Bajley  &.  Be*t,  J- 

»  N.  ¥.  FirenieD  Ina.  Co.  v.  Elf,  5  Conn.  R.  560- 
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corer  for  them.  *'  Besides,*'  say  the  court,  '*  the  defeodant 
caonot  refuse  paymeDt  on  this  ground ;  but  the  legislature  may 
enforce  the  prohibition,  hy  causing  the  charter  to  be  revoked, 
when  they  shall  determine  that  it  has  been  abused."  ^  And  where 
the  president  of  a  glass  company  executed  a  promissory  note  in 
the  name  of  the  company,  in  payment  for  wood  furnished  tbetn 
to  use  in  the  manufacture  of  glass,  a  recovery  was  had  against 
the  company  thereon ;  it  being  adjudged,  that  a  corporation  could 
without  express  authority  in  its  charter  give  a  negotiable  promis- 
sory note  in  the  course  of  its  legitimate  business,  as  included  in 
the  word  person  used  in  the  statute  3  and  4  Ann.'  Upon  the 
same  principle  it  wa;,  that  where  an  incorporated  commissioo 
company  was  empowered  to  employ  its  stock  solely  in  advancii^ 
money,  when  requested,  on  goods,  and  in  the  sale  of  such  goods 
on  commission,  it  was. held  that  the  company  might  agree  to  pay 
or  advance  money,  at  a  future  day,  and  that,  though  not  express- 
ly authorized,  they  might  engage  to  do  this  hy  the  acceptance  of 
a  bill.  It  was  also  considered,  that  it  was  not  necessary  that  tbe 
goodsi  should  be  delivered  lo  the  company  prior  to  their  advanc- 
ing on  them  ;  but  that  they  might  advance  money  or  accept  a 
,  bill,  npoR  an  agrtemeat  to  deposit  or  consign  goods.'  Two  or 
more  corporations  cannot  consolidate  their  funds,  or  enter  into  a 
coparmership,  unless  authorized  by  express  grant  or  necessary 
implication.*  And  where  two  corporations  are  created  by  adja- 
cent States  with  the  same  name,  for  the  construction  of  a  canal  in 
both  States,  and  are  afterwards  united  by  tbe  legislative  acta  of 
both  States,  this  does  not  merge  the  separate  corporate  existence  of 
such  corporations,  but  only  creates  an  unity  of  stock  and  interest.* 
In  the  Trustees  of  Amherst  Academy  v.  Cowles,*  an  acade- 
my incorporated  "to  promote  morality,  piety,  and  religion,  and 
for  the  instruction  of  youth  in  the  learned  languages,  and  in  such 


1  Chester  Gtua  Co-  «■  Dewey,  16  Ha«.  R.  103. 

«  MoU  9.  HickB,  1  Cowen.  (N.  Y.)  R.  5ia 

3  Moan  e.  Comminion  Comp.  ]5  Johtw.  (N.  Y.)  R.  44. 

*  Shiran  Cuial  Companr  «.  Falton  Btnh,  7  Wend.  (N.  Y.)  R.  413. 
s  Famum  V.  Blackstooe  Cuial  Corporation,  1  Samner,  C.  C  R.  47. 

•  3  Pick.  (Umb.)  R.  437. 
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arts  and  sciences  as  are  usually  taught  in  otfaer  academies,"^ 
with  power  to  apply  property  already  givea,  or  which  might 
thereafter  be  given  to  the  above  purposes,  the  income  thereof  not 
to  exceed  five  thousand  doUars,  was  held  capable  of  procuring 
subscriptions  and  taking  promissory  notes  to  constitute  a  fund  for 
the  purpose  of  founding  an  institution,  "  for  the  classical  or  aca- 
demical and  collegiate  education  of  indigent  young  men,  with  the 
sole  view  to  the  Christian  ministry,"  to  be  incorporated  with  the 
academy.  It  was  further  decided  in  this  case,  that  an  assignment 
by  the  trustees  of  the  academy  of  such  promissory  notes,  to  a 
college  incorporated  distinct  from  the  academy,  but  by  its  charter 
authorized  to  receive,  and  required  to  appropriate  the  fund  in 
question  according  to  tbe  will  of  the  donors,  was  valid  ;  and, 
that  an  action  upon  a  negotiable  note  given  as  above,  and  assigned 
by  deed  to  the  college  but  not  endorsed,  was  rightly  brought  in 
the  name  of  the  trustees  of  the  academy. 

4.  We  have  before  seen  that  corporations,  as  banks,  of  one 
State  cannot  issue  notes  or  bills,  or  exercise  banking  privileges  in 
another  State,  in  violation  of  its  restraining  acts,  or  settled  law 
prohibitory  of  such  contracts  or  acts.  In  the  recent  case  of  the 
Bank  of  Augusta  v.  Earle,  the  very  important  question  of  the 
general  right  of  a  corporation  to  make  contracts  in  another  State 
than  that  of  its  creation,  underwent  a  thorough  examination  by 
the  highest  judicial  tribunal  of  the  country,  and  the  result  was 
declared  in  the  very  able  and  satisfactory  opinion,  delivered  by 
the  Chief  Justice  of  the  Supreme  Court  of  the  United  Slates. 
That  was  an  action  brought  by  the  plaintiffs,  a  banking  corpora* 
don  incorporated  by  the  Legislature  of  the  State  of  Georgia, 
and  empowered  amongst  other  things  to  purchase  bills  of  ex- 
change, against  the  defendant,  a  citizen  of  tbe  Slate  of  Alabama, 
on  a  bill  of  exchange  drawn  and  endorsed  in  Mobile,  Alabama, 
Tbe  bill  was  drawn  for  the  purpose  of  being  discounted  by  the 
agent  of  tbe  bank,  who  had  funds  of  the  bank  for  the  purpose  of 
purchasing  hilts,  derived  from  bills  and  notes  discounted  in  Geor- 
^a  by  the  bank,  and  payable  in  Mobile,  with  which  funds  the 
agent  of  the  bank  did  discount  and  purchase  the  bill  sued  on,  at 
Mobile,  for  tbe  bank.  It  was  contended  that  ibe  contract  was  void, 


D.qit.zeaOvGoOt^lc 


204  PRIVATE  CORPORATIONS.  [CH.  VIII. 

vad  did  not  bind  the  defeodsDt  to  the  paymeat  of  the  bill,  on  tbe 
general  ground,  that  a  bank  incorporated  by  tbe  laws  of  Geoi^ia 
could  not  lawfully  exercise  tbe  power  of  discounting  bills  in  tbe 
State  of  Alabama,  and  this  ground  was  sustained  by  the  decision 
of  tbe  Circuit  Court,  before  whom  tha  case  was  first  tried.'  The 
Supreme  Court  of  the  United  States  reversed  the  decision  in  this 
and  two  similar  cases,'  decided  in  the'same  way  by  tbe  Circuit 
Court ;  and  the  Chief  Justice  in  delivering  the  opinioo  of  ibe 
Court  thus  treats  the  question. 

"  It  is  very  true  that  a  corporation  can  have  no  legal  existence 
out  of  tbe  boundaries  of  the  sovereignty  by  which  it  is  created. 
It  exists  only  in  contemplation  of  law,  and  by  force  of  the  law  ; 
and  where  that  law  ceases  to  operate,  and  is  no  longer  obligatory, 
the  corporation  can  have  no  existence.  It  must  dwell  in  the 
place  of  its  creation,  and  cannot  migrate  to  another  sovereignty. 
But  although  it  must  live  and  have  its  being  in  that  State  only, 
yet  it  does  not  by  any  means  follow  that  its  existence  there  will 
not  be  recognised  in  other  places ;  and  its  residence  in  one  Stale 
creates  no  insuperable  objection  to  its  power  of  contracting  in 
another.  It  is  indeed  a  mere  artificial  being,  invisible  and  intan- 
gible ;  yet  it  is  a  person,  for  certain  purposes  in  contemplation  ol 
law,  and  has  been  recognised  as  such  by  the  decisions  of  this 
Court.  It  was  so  held  in  the  case  of  The  United  States  e. 
Amedy,'  and  in  Beaston  v.  The  Farmers  Bank  of  Delaware.* 
Now,  natural  persons,  through  tbe  intervention  of  agents,  are  con- 
tinually making  contracts  in  countries  in  which  they  do  not  reside  ; 
and  where  they  are  not  personally  present  when  the  contract  is 
made  ;  and  nobody  has  ever  doubled  the  validity  of  these  agree- 
ments.    And  what  greater  objection  can  there  be  to  the  capacity 


1  13  Peters,  R.5S]. 

*  Bank  of  United  Statei  v.  PrimrDie,  and  New  Orieans  and  Curollon 
Rail  Road  CoropBoy  v.  Burle,  13  Peters,  R.  S3I ;  and  see  The  Coounerciftl 
and  Rail  Rond  Bank  of  Vicksburgh  •.  Slocomb  et  &!.,  14  Petera,  R.  60;  S- 
P.  Irvine  for  tbe  use  of  tfaa  Lumberman's  Bink  «.  Lowry,  14  Peten,  R.  393  s 
Runyan  v.  Coeter,  14  Peters,  R.  133. 

an  Wheat  R.  412. 

« 13  PM«n,  R.  13& 
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of  ta  artificial  person,  by  iu  agents,  to  make  a  cootract  withio 
tbe  scope  of  its  limited  powers,  in  a  sovereignty  in  which  it  does 
not  reside  ;  provided  such  contracts  are  permitted  to  be  made  by 
tbem  by  the  taws  of  the  place  ? 

"  The  corporation  must  no  doubt  show,  that  tbe  law  of  its 
creatioa  gave  it  authority  to  make  such  contracts,  through  such 
agents.  Yet,  as  in  tbe  case  of  a  natural  person,  it  is  not  neces- 
sary that  it  should  actually  exist  in  the  sovereignty  in  which  the 
contract  is  made.  It  is  sufficient  that  its  existence  as  an  artifi- 
cial person,  in  the  State  of  its  creation,  is  acknowledged  and 
recognised  by  the  law  of  the  nation  where  the  dealing  takes  place  ; 
and  that  it  is  permitted  by  the  laws  of  that  place  to  exercise  there 
the  powers  with  which  it  is  endowed. 

"Every  power,  however,  of  tbe  description  of  which  we  are 
speaking,  which  a  corporation  exercises  in  another  State,  depends 
for  its  validity  upon  the  laws  of  the  sovereignty  in  which  it  is  ex- 
ercised ;  and  a  corporation  can  make  no  valid  contract  without 
their  sanction,  express  or  implied.  And  this  brings  us  to  the 
question  which  has  been  so  elaborately  discussed  ;  whether,  by 
the  comity  of  nations  and  between  these  States,  the  corporations 
of  one  State  are  permitted  to  make  contracts  in  another.  It  b 
needless  to  enumerate  here  the  instances  in  which,  by  the  general 
practice  of  civilized  countries,  the  laws  of  the  one  will,  by  the 
comity  of  nations,  foe  recognised  and  executed  in  another,  where 
the  rights  of  individuals  are  concerned.  The  cases  of  contracts 
made  in  a  foreign  country  are  familiar  examples  ;  and  Courts  of 
justice  have  always  expounded  and  executed  them,  according  to 
the  laws  of  the  place  in  which  they  were  made  ;  provided  that 
law  was  not  repugnant  to  the  laws  or  policy  of  their  own  country. 
Tbe  comity  thus  extended  to  other  nations  is  no  impeacbmeot  of 
sovereignty.  It  is  the  voluntary  act  of -the  nation  by  which  it  is 
offered  ;  and  is  inadmissible  when  contrary  to  its  policy  or  preju- 
dicial to  its  interests.  But  it  contributes  so  largely  to  promote 
justice  between  individuals,  and  to  produce  a  friendly  intercourse 
between  the  sovereignties  to  which  they  belong,  that  courts  of 
justice  have  continually  acted  upon  it,  as  a  part  of  the  voluntary 
law  of  nations.     It  is  truly  said,  in  Story's  Conflict  of  Laws,  37, 
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that '  In  the  silence  of  any  positive  rule,  affimung,  or  denyiog,  or 
restraining  the  operation  of  foreign  laws,  courts  of  jusuce  pre- 
sume the  tacit  adoption  of  them  by  their  own  gopemmeDt ;  unless 
they  are  repugnant  to  its  policy,  or  prejudicial  to  its  interests. 
It  is  not  the  comity  of  the  courts,  but  the  comity  of  the  nation 
which  is  administered,  and  ascertained  in  the  same  way,  and 
guided  by  the  same-  reasoning,  by  which  all  other  principles  of 
municipal  law  are  ascertained  aod  guided.' 

"  Adopting,  as  we  do,  the  principle  here  stated,  we"  proceed 
to  inquire  whether,  by  the  comity  of  nations,  foreign  corporations 
are  permitted  to  make  contracts  within  their  jurisdiction  ;  and  we 
can  perceive  no  sufficieot  reason  for  excluding  them,  when  tbey 
are  not  contrary  to  the  known  policy  of  the  state,  or  injurious 
to  its  Interests.  It  is  nothing  more  than  the  admission  of  the  ex- 
istence of  an  artificial  person,  created  by  the  law  of  another  State, 
and  clothed  with  the  power  of  making  certain  contracts.  It  is 
but  the  usual  comity  of  recognising  the  law  of  another  State.  In 
England,  from  which  we  have  received  our  general  principles  of 
jurisprudence,  no  doubt  appears  to  have  been  entertained  of  the 
right  of  a  foreign  corporation  to  sue  in  its  Courts  ;  since  the  case 
Henriquez  «.  The  Dutch  West  India  Company,  decided  m 
1729.'  And  it  is  a  matter  of  history,  which  this  Court  are  bound 
to  notice,  that  corporations,  created  in  this  country,  have  been  in 
the  open  practice  for  many  years  past,  of  making  contracts  in 
En^and  of  various  kinds,  and  to  very  large  amounts ;  and  we 
have  never  seen  a  doubt  suggested  there  of  the  validity  of  these 
contracts,  by  any  Coun  or  any  jurist.  It  is  impossible  to  imagine 
that  any  Court  in  the  United  States  would  refuse  to  execute  a 
contract,  by  which  an  American  corporation  had  borrowed  money 
in  England  ;  yet  if  the  contracts  of  corporations  made  out  of  the 
State  hy  which  they  were  created  are  void,  even  contracts  of  that 
description  could  not  be  enforced. 

"  It  has,  however,  been  supposed  that  the  rules  of  comity 
between  foreign  nations  do  not  apply  to  the  States  of  this  Union  ; 
that  they  extend  to  one  another  no  other  rights  than  those  which 

1 3  Ld.  Rftrmond,  1533; 
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are  given  by  the  Consiitutioo  of  the  UDited  Stales  ;  and  that  the 
Courts  of  the  geoeral  govemmeiit  are  not  at  liberty  to  presume, 
ID  ihe  absence  of  all  legislation  on  the  subject,  that  a  State  baa 
adopted  the  comity  of  nations  towards  the  other  States,  as  a  part 
of  its  jurisprudence  ;  or  that  it  acknowledges  any  rights  but  those 
which  are  secured  by  the  Constitution  of  the  United  States. 
The  Court  think  otherwise.  The  intimate  union  of  these  States, 
as  members  of  the  same  great  political  family  ;  the  deep  and  vital 
interests  which  bind  them  so  closely  together  should  lead  us,  in 
the  absence  of  proof  to  the  contrary,  to  presume  a  greater  degree 
of  comity,  and  friendship,  and  kindness  towards  one  another,  than 
we  should  be  authorised  to  presume  between  foreign  nations. 
And  vhen  (as  without  doubt  must  occasionally  happen)  the 
interest  or  policy  of  any  State  requires  it  to  restrict  the  rule,  it 
baa  but  to  declare  its  will,  and  the  legal  presumption  is  at  once  at 
an  eod.  But  until  this  is  done,  upon  what  grounds  could  this 
Court  refuse  to  administer  the  law  of  intemationsl  comity  between 
these  States  ?  They  are  sovereign  States  ;  and  the  history  of  the 
past,  and  the  events  which  are  daily  occuring,  fiimish  the  strongest 
evidence  that  they  have  adopted  towards  each  other,  the  laws  of 
comity  in  their  fullest  extent.  Money  is  frequently  borrowed  in 
one  State,  by  a  corporation  created  in  another.  The  numerous 
banks  established  in  different  Stales  are  in  the  constant  babit  of 
contractiog  and  dealing  with  one  another.  Agencies  for  corpora- 
tions engaged  in  the  business  of  insurance  and  of  banking  have 
been  est^lished  in  other  States,  and  suffered  to  make  contracts 
without  any  objectioo  on  the  part  of  the  State  authorities.  These 
usages  of  commerce  and  trade  have  been  so  general  and  public, 
and  have  been  practised  for  so  long  a  paiod  of  time,  and  so  gen- 
erally acquiesced  in  by  the  States,  that  the  Court  cannot  overlook 
them,  when  a  question  like  the  one  before  us  is  under  considera- 
tion. The  silence  of  the  State  authorities,  while  these  events  are 
passing  before  them,  shows  their  assent  to  the  ordinary  laws  of 
comi^  which  permit  a  corporation  to  make  contracts  in  another 
State.  But  we  are  not  left  to  infer  it  merely  from  the  general 
usages  of  trade,  and  the  silent  acquiescence  of  the  States.  It 
appears  from  the  cases  cited  in  the  argument,  which  it  is  unneces- 
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svry  to  recapitulate  in  this  opiaioii ;  that  it  has  been  decided  id 
many  of  the  State  Courts,  we  believe  in  aU  of  them  where  the 
question  has  arisen,  that  a  corporation  of  one  Stale  may  sue  in  the 
Courts  of  another.  If  it  may  sue,  why  may  it  not  make  a  con- 
tract ?  The  right  to  sue  is  one  of  the  powers  which  it  derives 
from  its  charter.  If  the  Courts  of  another  country  take  notice  of 
its  existence  as  a  corporation,  so  far  as  to  allow  it  to  maintain  a 
suit,  and  permit  it  to  exercise  that  power ;  why  should  not  its 
existence  be  recognised  for  other  purposes,  and  the  corporatioD 
permitted  to  exercise  another  power,  which  is  given  to  it  by  the 
same  law  and  the  same  sovereignty ;  where  the  last .  mentioned 
power  does  not  come  in  conflict  with  tbe  interest  or  policy  of  the 
State  ?  There  is  certainly  nothing  in  the  nature  and  character  of 
a  corporation  which  could  justly  lead  to  such  a  distinction ;  and 
which  should  extend  to  it  the  comity  of  suit,  and  refuse  to  it  the 
comity  of  contract.  If  it  is  allowed  (o  sue,  it  would  of  course 
be  permitted  to  compromise,  if  it  thought  proper,  with  its 
debtor ;  to  give  him  time ;  to  accept  something  ebe  in  satis- 
fiictioa ;  to  give  biro  a  release ;  and  to  employ  an  attorney  for 
itself  to  conduct  its  suit.  These  are  all  oiatiera  of  contract,  and 
yet  are  so  intimately  connected  with  tlie  right  to  sue,  that  tbe 
latter  could  not  be  effectually  exercised  if  tbe  former  were 
denied." 

The  Court  finding  that  the  State  of  Alabama  bad  not  merely 
acquiesced  by  silence,  but  that  her  judicial  tribunals  had  recog- 
nised the  comity  of  suit  in  favor  of  corpora^ons  of  other  States, 
and  there  being  no  law  prohibiting  the  contract  in  question, 
held  that  it  was  valid,  and  obliged  the  party  to  pay  according  to 
its  tenor  and  effect.  Tbe  doctrines  of  this  case  had  been  declared 
in  several  of  the  States,  and  may  now  be  considered  as  the  law  of 
the  land.* 


1  PortHmouth  Livery  Compnny  ».  Watson,  10  Mias.  R,  91 ;  N.  Y.  Fiie 
Inaunoce  Company  «.  Ely,  5  Conn.  R.  560 ;  Bank  oT  Marietta  e.  Pindnll,  3 
Rand.  (Va.)  R.  465 ;  Taylor  «.  Bank  of  Alexandria,  S  Rand.  (Va)  R.  471  i 
-WilliamsoD  v.  Smoot,  7  Hartin,  (La.)  R.  31 ;  Latlirop  v.  Bank  of  Scioto,  8 
Dana,  (Ey.)  R.  114 ;  Bank  of  Ednardsville  «.  Simpmn,  1  Miaaoari  R.  184 ; 
Guaffa  Iron  Company  n.  Dawoon,  4  Blackf.  (Ind.)  R.  30S ;  and  see  Heari- 
qoea  p.  Dutch  W.  India  Co.  2  LA.  Raymd- 1533;  S.  C  1  Stn.  613;  3  Ibid. 
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We  wiU  close  this  chapter  by  observiog,  that  a  corporatitm, 
keeping  within  the  scope  of  its  general  powers,  may  coDtnct  or 
bind  tfselflo  do  any  act  at  any  ptace,  aod  wherever  the  engage- 
ment may  be  broken,  it  will  be  equally  liable.' 

807;  H«1tett«.  King;  oT  Spun,  1  Dow,  R.  169;  B.C.  3BinnDs,338;  St. 
ChirlM  Bank  e.  De  Beraftlet,  1 C  &  P.  569 ;  R.  &  H.  190 ;  Brown  v.  Minis, 
1  HeCord,  (S.  C)  R-  80 ;  BUvei  Lake  Bulk  v-  North,  4  Johns.  (N-  Y.)  Cb- 
R.370. 

i  Bank  of  Utica  v.  Smedea,  3  Cowen,  (N.  Y-)  R.  684 ;  UTCaW  v.  Bjnm 
Man.  Co.  6  Conn.  R.  430. 
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CHAPTER  IX. 

or    AOElfTB    0F>    CORPOBATIOni,     THEIR    MODE     Or     AFFOIIIT- 
MENT    AITD    POWER. 

§  1..  In  gsDeral  the  only  mode,  in  which  a  corporation  aggre- 
gate cao  act  or  coDtract,  is  through  the  ioterTention  of  ageatSi 
either  specially  desigDated  by  the  act  of  incorporatioa,  or  ap- 
pointed and  authorized  by  the  corporation  in  pursuance  of  it.*  It 
is  an  old  rule  of  the  conunoD  law,  that  such  a  corporation  cannot 
I^  a  fine,  acknowledge  a  deed,  or  appear  in  a  suit,  except  by 
attorney  or  agent; 'and  corporations  with  power  to  sue  and  be 
sued  perform  necessary  services  incident  to  such  busmess  by 
agents.*  At  the  civil  law,  it  Vas  one  of  the  privileges  of  a  corpora- 
tion (rniiversitoi)  to  act  by  an  attorney  or  agent,  who  was  known 
by  the  name  of  actor,  or  procurator,  or  more  familiarly,  by  the 
name  of  syndic.  Quibas  auttm  permitsum  ett  corpus  habere^ 
eoUegii  J^c.  et  oclorem,  me  syndicum,  per  fuem,  tanquam  in 
republics,  quod  communiter  agifierique  oporteat,  agaiur,  Jiat.* 

The  power  to  appoint  officers  and  agents  rests,  of  course,  like 
every  other  power,  in  the  body  of  the  corporators,  unless  some 
particular  board  or  body,  created  or  existing  within  the  corpora- 
tion, is  legally  vested  with  it.  Where  the  charter  or  act  of 
incorporation  speaks  upon  this  subject,  it  must  be  strictly  pur- 
sued, or  the  appointment  may  be  avoided.  The  directors  of  a 
corporation,  specially  empowered  by  the  charter  to  contract  on  its 
behalf,  have  no  power  to  appoint  sub-agents  to  contract  for  the 
corporation,  unless  such  power  is  expressly  ^vea  (bem ;  and 

I  Co.  Lit  66  b. 

<  Com.  Dig.  Attonie;  C  3. 

3  The  Photan  &  Uerchants  Buik  v.  Andrews,  8  Porter,  (Alt.)  R.  404. 

*  Dig.  Ub.  3,  tit  4,  L  1,  $  1 ;  Pothier  Pand.  Lib.  3,  tit  4.  n.  39 ;  Vicat 
Tocabot.  Syndicua ;  Heinecc.  ad  Pand.  P.  I,  lib.  3,  tit  3,  §  419 ;  Id.  tit  4, 
$  439 ;  Polbiw  Ml  Ofalig.  «t  4a 
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accordingly  contracts  made  by  such  sub-agcDts  will  not  be  binding 
oo  the  corporaticoi.  Canal  coromissioDers  cannot  delegate  tbe 
autbority  vested  in  tbem  to  enter  upon  and  take  posseasicMi  of 
lands  for  canal  purposes  ;  but  this  must  be  done  by  themselves^ 
or  under  their  exprest  dicections,  aa  in  other  cases  of  personal 
confidence  and  tnist,  where  judgioent  and  discretion  are  required, 
or  relied  on.'  And  where  by  a  bank  charter  tbe  power  of  dis- 
.  countiag  notes  and  bills  was  rested  in  the  Ixwrd  of  directors,  it 
was  held  in  Louisiana,  that  they  could  not  delegate  thb  trust  to  an 
agent  or  agents  of  the  board.*  In  such  case  indeed  it  would  be  a 
violation  of  the  charter  for  which  the  corporation  would  be  held 
responsible,  for  the  board  of  directors  to  authorize  their  president 
or  cashier,  or  any  other  officer  of  tbe  bank,  to  make  loans  and 
discounts,  without  having  the  same,  formally  passed  upon  by  (he 
board.'  Neither  can  an  agent,  appointed  by  the  corporAion,  and 
authorized  to  make  a  particular  contract,  or  to  do  a  certain  piece 
of  business,  delegate  his  trust,  unless  specially  empowered  so  to 
do  ;  the  personal  confidence  of  the  principal  in  the  agent  being 
tbe  supposed  motive  of  the  selection  and  appointment  of  the  latter. 
Accordingly,  where  tbe  directors  of  a  turnpike  corporation  were 
empowered  by  the  corporation  to  contract  for  the  making  of  the 
turnpike  road,  and  they,  without  authority  so  to  do,  appointed 
sub-agents,  who  covenanted  on  behalf  of  the  directors  to  pay 
certain  sums  for  tbe  making  of  the  road  ;  it  was  decided  by  the 
Supreme  Court  of  Massachusetts,  that  the  corporation  was  not 
bound  by  the  contract,  since  it  bad  given  the  directors,  its  imme- 
diate agents,  no  power  to  substitute  agents  under  them.* 

§  3.  1 .  Generally  speaking,  any  persons  may,  by  due  appoint- 
ment, be  the  agents  of  corporauons,  as  well  as  of  natural  persons ; 
and  it  is  a  well  established  principle,  that  they  even  who  are  dis- 

iLfonv.  JeroDie,  SGWend.  (N.  Y.)  R.,465;  and  see  Rez  r.  Gravesend, 
4D.&R.  117;  3B.tC.60a 

B  Percr  V.  MilUuden  et  ■).,  3  LouiHiaOK  R.  56a 

3  CommiMiancrs  *.  Bank  or  Bufilo,  6  Pai^,  (N.  Y.)  Ch.  R.  497. 

*Tippet8ii.  Waikeret  al.,  4Ma8i.R.595;  S.  P.  Emerson  «aI.».TI» 
ProTid«Dce  Hat  Hannfactoring  Co.,  13  Mim.  R.  S37. 
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qualified  to  act  for  themselres,  as  iafiuts  and  feme  coverts,  may 
jet  act  89  the  agents  of  others.'  A  corporation  aaj  employ  ooe 
of  its  own  members  as  an  agent  to  act  as  auctioneer  at  the  sale  of 
its  pews,  who  may  make  the  memorandum  of  sale  required  under 
the  statute  of  frauds  to  biod  the  purchaser.' 

3.  It  is  not  uDusual,  however,  for  the  charters  of  banking,  in- 
surance, and  turnpike  companies,  to  prescribe  who,  and  who 
alone,  shall  be  the  agents  of  the  company  for  particular  purposes  ; 
and  in  such  cases,  the  boards  or  persons  specified,  and  they  alone, 
for  those  purposes,  are,  or  can  be,  the  agents  of  the  corporation.' 
Such  being  .created  agents  by  (be  charter,  or  act  of  incorpora- 
tioD,  the  power  of  appointing  others  in  their  stead,  by  the  very 
law  of  its  nature,  never  existed  in  the  corporation.  These  boards, 
it  is  true,  are  elected  by  the  stockholders,  but  are  constituted 
agents  of  the  corporation,  and  derive  all  their  authority  from  the 
charter.*  Accordingly,  where  a  member  of  a  Turnpike  Com- 
pany agreed  to  pay  the  iostalments  on  his  stock,  in  such  manner 
and  proportion  as  the  President,  Directors,  and  Company  of  the 
corporation  should  direct,'  it  was  decided  that  he  bound  himself  to 
pay  according  to  the  order  of  the  President  and  Directors,  since 
they  were  the  representatives  of  the  corporation,  and  were  by  the 
charter  alone  authorized  to  mana'ge  its  concerns.*  And  where  a 
statute,  incorporating  an  insurance  company,  enacted  that  no 
losses  should  be  paid  without  the  approbation  of  at  least  /our  of 
the  direclort,  with  the  president  and  bis  assistants,  upon  an  attempt 
being  tnade  to  chsi^  the  company  with  a  total  loss,  upon  a  verbal 
agreement  made  by  the  prendent  and  oMsittantt  merely,  to  accept 
an  abandonment,  and  pay  a  total  loss,  at  a  meeting,  when  it  did 
not  appear  that  a  single  director  was  present ;  the  Supreme  Court 
of  the  State  of  New  York  decided,  thai  the  acceptance,  not 

1  Co.  Lit  52  a ;  Emerson  v.  Blouden,  I  Esp.  Cu.  143 ;  Paletttorp  v.  Fur- 
nace, 3  Eap.  Ca«.  511 ;  AD(]ersonii.Sandei«>n,3Stai^Cas.N.  P.  204. 

s  Stodtiert  o.  Port  Tobacco  PariEh,  3  Gill.  &  Johns.  (Md.)  R.  237. 

3  Wuhin^n  &.  Pittsburg  Turnpike  Company  e.  Crane  Sl  Cullflo,  8  Sent- 
&  Rawie,  (Penn.)  R.  531,  533. 

*  Bank  of  the  United  States  e.  Dandridge,  ISWbeaL  R.  113^  perHaTshall, 
Cb.J. 

*  Union  Turnpike  Ctmpuij  «.  Jankina,  1  C^ine,.  (N.  Y.)  R.  391. 
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baTiDg  been  made  by  the  <^tntt  coostituled  by  the  act  of  incor- 
poration, was  not  binding  on  the  company.'  If  the  charter  baa 
invested  a  particular  board,  or  select  body,  with  po'wer  to  manage 
the  concerns  of  the  corporation,  the  -body  at  large  have  no  right 
to  interfere  with  the  doings  of  these  their  chaner  agents  ;  and 
courts  will  not,  even  upon  a  petition  of  a  majority  of  the  mem- 
bers, compel  the  board  to  do  any  act  contrary  lo  their  own  judg- 
ment.°  The  directors  of  a  bank  are  the  sole  judges  of  what 
portion  of  the  profits  of  the  bank  they  ought  from  time  to  time  to 
divide  ;  and  their  judgment  in  such  matters  will  not  be  controlled 
by  the  courts,  even  though  they  may  deem  it  honestly  erroneous.* 
Boards  of  Directors,  Managers,  &c.,  are  agents  of  the  corpora- 
Uon,  only  so  far  as  authorized  directly  or  impliedly  by  the  charter, 
and  the  general  authority,  given  by  tbe  act  incorporating  a  manu- 
lacturing  corporation  to  the  directors  to  manage  the  stock,  prop- 
erty, and  affairs  of  the  corporation  does  not  enable  them  to  apply 
to  the  legislature  for  an  enlargement  of  the  corporate  powers  ;  and 
a  legislative  resolve  passed  upon  such  an  application  without 
authority  from  the  company  is  void.*  Neither  has  a  board  of 
bank  directors  any  right  to  pass  a  resolurion,  excluding  one  of  its 
number  from  an  inspection  of  tbe  bank  books  upon  the  ground, 
that  he  was  hostile  to  tbe  interests  of  the  bank  ;  and  a  mandamus 
will  lie,  directed  to  the  cashier,  commanding  that  the  books  be 
submitted  to  the  inspection  of  a  director  thus  excluded.'  The 
directors  have,  however,  in  general,  power  to  control  all  the 
property  of  the  bank  ;  and  may  authorize  one  of  their  number  to 
assign  any  securities  belonging  to  it.*  Tbey  may  authorize  the 
President  and  Cashier  lo  borrow  money  or  obtain  discounts  for 


1  Beatty  v.  The  Marine  Ins.  Ctf.  S  Johns.  (N.  Y.)  R.  109. 

■  Ths  Coromonvealth  «.  The  Tniatees  of  SL  Mary's  Church,  6  Serg,  & 
Rawie,  (Ponn.)  R.  508. 

3  State  of  Louisiana  v.  Bank  or  Louisinita,  6  Louisiana  R.  745.  See  how. 
ever  Scott  •.  Eagle  Fire  Irs.  Co.,  7  Paige,  (N.  Y.)  Chan.  R.  198. 

*  Marlborough  Manuraeturing  Company  e.  Smith,  2  Cowen,  (N.  Y.)  R.  579. 

*  People  V.  Tbroop,  19  Wend.  (R.  Y.)  R.  183. 

*  Spear  v.  I^dd,  1 1  Mass.  R.  94  ;  Northampton  Bank  e.  Pcpoon,  1 1  Mass. 
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(he  use  of  the  bank  ;*  and  the  power  of  nuking  diacoimts,  and  of 
fixing  the  coodilioDs  of  them,  is  ia  genera]  solely  with  tbem.' 
The  board  of  directors  of  a  baoking  corpontion,  haviDg  passed  a 
resolutioD  autboriung  the  stockholders  to  tnusfer  ibeii  stock  to 
the  bank  in  payment  of  their  debts  to  it,  seTeral  of  the  stock- 
holders availed  themselves  of  the  authority  of  the  resokition,  and 
discharged  their  debts  to  the  bank  ia  this  way.  It  was  decided 
that  the  directors  had  power  to  pass  the  resolution,  and  that  the 
slockboldera  were  legally  authorized  by  it  thus  to  pay  their  debts 
to  the  bank ;  aud  that,  notwithstaodiDg  the  bank  had  since  stopped 
payment,  equity  would  not  compel  a  resumption  of  the  stock  by 
the  stockholders,  or  compel  them  to  pay  their  debts  with  other 
means.'  Tfae  managers  or  directors  of  a  corporaUon  are  not 
trustees  of  its  property  in  such  a  sense,  as  lo  disenable  them  from 
purchasing  the  property  or  stock  belongbg  to  it,  with  the  same  effect 
as  though  tbey  were  not  managers  or  directors.*  Where,  however, 
the  trustees  of  a  religious  corporation  purchased  lands  with  the 
corporate  funds,  and  took  the  deeds  in  their  individual  names,  it 
was  considered  that  they  held  the  lands  as  trustees  for  the  corpo- 
ration, and  that  if  tbey  subsequently  sold  the  lends,  the  proceeds 
belonged  to  the  corporation,  and  were  to  be  held  for  its  use.* 

§  3.  1.  According  to  the  doctrine  of  some  of  the  ancioit 
judges,  a  corporation  a^regate  could  manifest  its  assent  only  by 
affixing  its  common  seal,  and  hence  could  act  only  by  deed.* 
Some  went  so  far  as  to  assert  not  only  that  no  servant  of  a  cor- 
porati<»i  could  be  appointed  without  deed,  but  that  without  it  no 
command  lo  a  servant  to  do  a  particular  act  was  valid ;  while 
others  admitted  that  no  servant  could  be  appointed  without  deed, 


1  Ridgwky  v.  FanneTg  Bank,  13  Serg.  &  Rawle  (Peon.)  R.  356. 

S  Bank  of  United  States  v.  Dan&,  6  Peten  ft  5]  ;  Baob  of  Uetropalb  v. 
Jones,  8  PetefB  R.  16 ;  Percy  v.  Hillauden  et  al  3  Louisiana  R,  568 ;  Bank 
of  Pennsylvania  «.  Reed,  1  Walts  &.  Serg.  (Pena  )  R.  101. 

3  Taylor  e.  Miami  Exporting  Company,  6  Ohio  R.  318. 

4  Hartridge  et  al.  tr.  Rockwell  et  al.  R.  M.  Charlton  (Gea)  R.  36a 

*  Methodist  Episcopal  Clmrch  of  Cincinnati  e.  Wood,  5  Ohio  R.  386L 

•  Daviea,  R.  131,  C«M  of  the  Dmd  and  CIm|Mt  of  Frnms. 
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yet  held,  that  when  once  appointed,  he  might  do  sTflrything  inci- 
dent to  the  nature  of  bis  seirice,  not  CHdy  without  coaimaadnient 
by  deed,  but  without  any  commandment  wfaalerer.'  It  was  bow- 
erer  early  established,  that  a  corporation  might  appoint  officers  of 
little  importance  and  ordinary  service,  as  a  cook,  a  butler,  a 
bailiff  to  uke  a  distress,  or  that  a  commonalty  might  make  an 
assigmoent  of  auditors,  without  deed.*  In  the  case  of  Horn  v. 
Ivy,'  it  is  laid  down,  that  the  appoiutmeot  of  a  bailiff  to  make 
distresses  for  a  corporation  must  be  under  seal ;  and  Mr.  C.  J. 
Best  seems  to  bare  considered  that  the  case  of  Manly  v.  Long* 
did  not  establish  a  different  rule,  but  was  to  he  distinguished  as  a 
case  of  necessity,  owii^  to  the  hurry  of  the  proceeding.*  In 
matters  of  consequence,  or  in  the  employment  of  one  to  peribna 
on  their  behalf  any  but  ordinary  senrices^  il  was  still  held  that  coi^ 
pontions  a^regate  could  not  be  bound  without  deed.*  Thus,  in 
trespass  for  taking  away  a  ship,  the  defendant  justified  as  a  servant 
to  the  Canary  Company,  by  whose  charter  it  was  declared, 
"  that  none  but  such  and  such  persons  should  trade  to  the  Cana- 
ries, on  pam  ol  forfeiting  their  ship3,.good3,  &c."  It  was  objected 
that  he  ought  to  have  shown  bis  deed,  whereby  he  was  authorized 
to  seise  on  behalf  of  the  company,  ships,  goods,  &c.  ;  and 
Twisden,  Justice,  says,  '*  I  tbmk  they  cannot  seize  without  deed, 
anymore  than  they  can  enterfwconditionhroken  without  deed."' 
TboD^  by  no  means  free  fiom  doubt,  it  seems  in  early  times  to 
bare  been  the  better  (pinion,  that  a  corpotadon  .aggregate  could 
not  appoint  a  person  to  do  any  act  in  which  its  rtal  property  was 

14H.  7,6^13,17;  7  H.  7,9;  13  H.  8, 13. 

a  See  MOM  «athoritie«  and  ]f>loird.91  b.;  12  Ed.  4,  10,  a. ;  H.  7, 25,  36 ; 
Bro.  Corp.  51 ;  36  H.  S,  8,  b.  j  Bra.  183,  b. ;  Anoo.  1  Sdk.  191 ;  Hanlj  v. 
Look,  3  Lev.  107, 3  Saund.  305 ;  and  Me  Smith  ■.  Biimingham  and  StoSbrd- 
ahin  Gu  Light  Companj,  3  Ner.  &  ICaim.  771,  &  P.  1  Adolph.  &  Ellis, 

9  1VeiitT.47.    . 

*  3  Le».  107. 

S  Eut  London  Water  Works  v.  Bailj,  4  Bin;.  R.  383. 

•  Home  and  Ivy's  Com,  1  YenL  47;a  C  1  Uod.  18;  &  C  3Ke)>1e, 
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coDcemed,  or  by  which  its  rights  thereto  were  to  be  asserted, 
without  deed,  as  an  attorney  to  make  or  take  livery  of  seiziD,*  an 
agent  or  servant  to  enter  into  land  on  its  behalf  for  condition 
brokeo,'  or  to  revest  it  with  an  estate  of  which  it  had  been  dis- 
seized.' In  the  time  of  ElizabeUi,  it  was,  however,  agreed  by  all  ' 
the  judges  of  the  King's  Beach,  that  if  a  sheriff  make  a  warrant 
of  arrest  to  a  corporation  which  has  return  of  writs,  they  may 
make  a  bailiff  to  execute  it  without  writing.*  In  the  first  year  of 
Queen  Anne  a  disttDc6ou  seems  to  have  been  takra  by  the  Court 
of  King's  Bench,  between  acts  by  a  corporation  upon  record,  and 
in  pais ;  the  former  of  which  they  might,  and  the  latter  they  could 
not  do,  without  their  common  seal.  In  the  Mayor  of  Thetford's 
case,*  where  a  mandamus  was  returned  without  the  common  seal, 
and  without  the  band  of  the  mayor,  it  was  held  a  good  return ;  and 
Lord  Holt,  Chief  Justice,  to  whom  the  Court  agreed,  said,  that  a 
corporation  may  do  an  act  of  record  without  their  common  seal,  be- 
esasB  they  are  estopped  by  the  record  to  gay,  that  it  is  not  their  act ; 
but  not  an  act  m  pais ;  and  he  instanced  the  case  of  the  City 
of  London,  who  Aiake  an  attorney  yearly  in  the  Court  of  King's 
Bench  without  signing  or  sealing.  In  commissions  of  bankruptcy, 
corporations  usually  appoint  their  clerk  or  treasurer  to  prove  debts 
due  to  them  ;  but,  it  is  said,  that  he  must  produce  his  appoint- 
ment under  seal  to  the  commissioners.*  It  is  also  laid  down  by 
Mr.  Kyd  as  a  general  rule,  that  the  persoo,  who  appears  on  behalf 
of  a  corporation  in  a  court  of  justice,  must  be  authorized  by 
warrant  under  the  common  seal ;  ^  and  such  appears,  though  not 
without  question,  to  have  been  the  aocient  doctrine.*     Notwith- 

i]SH.  7,  25,36;  Bro.  CorpL  51;  See  Butifi,  &.&  Ipatridi  v.Haitin, 
Cro.  Jae.  411. 

•J10Ed.4i  7Ed.4,14;  Bro. Corp. 54;  18  Ed.  4,  8 ;  Bro. Corp^ 59 ;  IS 
H.  7,  S ;  Bro.  Corp.  96;  1  RoUa,  514 ;  Dyor,  1(0,  pL  83;  but  MO  19  Ed. 
4  por  Littleton ;  Bro.  Corp.  56,  Dyer,  sup. 

3  Jenk.  131. 

«  Moon,  513. 

>  1  Btlk.  191 ;  3  SbIIl  103. 

•  Cooko'i  Bukrupt  Lawa,  (3d  ed.)  175. 
M  Kyd  on  Corp.  96& 

•  Plowd.  91 ;  3  Show.  366 ;  bnt  see  1  Skin.  ISL 
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Standing  ibis  general  rule,  however,  it  seems  earlj  to  have  been 
held  in  accordance  with  the  intimation  of  Lord  Chief  Justice 
Holt  shore  quoted,  that  a  corporation  might  make  an  attorney  in 
a  court  of  record,  without  other  writing  than  the  record  itself ;  * 
and  the  city  of  London  may,  and  do,  make  an  attorney  in  the 
King's  Bench,'  and  present  their  mayor  in  the  Exchequer  every 
year,  without  eidier  sealing  or  signing.'  In  Rex  v.  Bigg,*  which 
was  an  indictment  for  rasing  out  an  indorsement  of  part  payment 
on  a  bank  of  England  note,  it  seems  to  have  been  established, 
that  a  person,  employed  by  the  Governor  and  Ccnnpany  of  the 
Bank  of  England  to  sign  notes  on  their  behalf,  was  competently 
authorized  for  that  purpose,  though  entrusted  and  employed  hy 
mere  vote,  or  other  corporate  act,  not  under  the  common  seal ; 
and  m  Yarborougb  v.  the  Bank  of  England,'  it  was  considered 
that  a  corporatioa  might  he  bound  by  the  acts  of  its  servants, 
though  iK>t  authorized  under  seal,  if  done  within  the  scope  of 
their  employment.  The  present  doctrine  upon  this  subject,  in 
England,  seems  to  he,  that  an  ^ent  of  a  corpcwation  need  not  ho 
appointed  under  the  corporate  seal  tor  acts  of  an  ordmary  nature, 
and  which  do  not  affect  the  interests  of  the  corporation  ;  but  for 
acts  which  do  flfiect  the  interest  of  the  corporation  they  must  be 
authorized  by  the  corporate  seal.  Thus,  they  must  appoint  a 
bailiff  by  deed  for  entering  lands  for  condition  broken,  in  order 
to  revest  the  estate  ;  but  they  need  not  do  so  where  the  baiUff  is 
only  to  distrain  for  rent.* 

In  this  country,  where  private  corporations  for  every  purpose 
are  so  multiplied,  that  their  facility  of  action  has  become  a  matter 


113H.6,13;  Bro.Corp.e3. 

a  Major  of  Thetford'e  Cose,  1  Salli.l9S;  3S&1k.  103;  Comb.  41,  433. 

3  1  Kjrd  on  Corp.  367,  eiie«  Hadoi,  Firma,  Burgi,  c  7,  paaaim. 

4  3  P.  Wow.  419;  IStnLia. 
3]6£wt,& 

*  Smith  0.  Binningfaun  &  StafibrdBhire  Gas  Light  Campanj',  3  Ner.  & 
Huin,  771 ;  S.  C.  1  Adolpb,  St  Ellia,  536 ;  and  see  East  London  Water 
Works  Co.  1>.  Bailej,  4  Bing.  R.  383 ;  Edwards  a-  Grand  JnnctioD  Canal  Co. 
I  H.&  Craig,  650,  672;  Mam;  v.  East  India  Co.  5  Bam.  &  AId.204,S09, 
SlOi  Bury  on  Agency,  34,  n.  3. 
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of  public  importance,  in  the  language  .of  Kent,'  '*  the  old 
technical  rule  has  been  condeniDed  as  impolitic,  sad  esseutially 
discarded."  A  corporation  may  express  its  assent  by  its  seal,  by 
vote,  or  through  its  agents  ;  and  in  the  case  of  Bank  of  Columbia 
v.  Patterson's  Admr.*  the  Supreme  Court  of  the  United  States, 
after  a  full  review  of  all  the  authorities,  considered  it  as  established 
law,  that  such  a  body  might,  by  mtre  vote,  or  other  corporate  act 
not  under  the  corporate  seal,  appoint  an  agent,  whose  acts  and 
contracts,  within  the  scope  of  his  authority,  would  be  binding  on 
the  corporation.  In  the  subsequent  case  of  Fleckner  «.  V.  S. 
Bank,'  where  the  ancient  doctrine,  that  a  corporation  can  act 
only  through  the  instrumentalily  of  its  seal,  was  objected  to  the 
validity  of  an  indorsement  made  by  the  cashier  of  a  bank,  who 
was  authorized  merely  by  a  resolution  passed  by  the  board  ti 
President  and  Directors,  Mr.  Justice  Story,  in  delivering  the 
opinion  of  the  court,  observes  ;  "  Whatever  may  be  the  original 
correctness  of  this  doctrine,  as  applied  to  corporations  existing 
by  the  common  law,  in  respect  to  which  it  has  been  certainly 
broken  in  upon  in  modem  times,  it  has  no  appttcalion  to  corpora- 
tions created  by  statute,  whose  charters  contemplate  the  business 
of  the  corporation  to  be  transacted  exclusively  by  a  special  body  at 
board  of  directors.  And  the  acts  of  such  body  or  board,  evidenced 
by  a  written  vote,  are  as  completely  bindii^  upon  the  corporation, 
and  as  complete  authority  to  their  agents,  as  the  most  solemn  acts 
done  under  the  corporate  seal."  It  was  farther  decided  in  this 
case,  that  (here  was  nothing  in  the  civil  code  of  Louisiana,  which, 
in  the  slightest  degree,  points  to  the  necessity  of  using  a  corporate 
seat  in  appointing  agents  of  corporations,  or  authorising  corporate 
acts ;  and  that  the  fair  iuference  deducible  from  the  silence  of 
the  code  is,  that  it  does  not  contemplate  any  such  formality  as 
essential  to  the  validity  of  any  official  acts  done  by  the  officers 
of  the  corporation  ;  and  gives  such  acts  a  binding  authority  if  evi- 


1 S  E«Dt,  Coram.  233. 

>7Craiicb.30S;  mud  tee  Book  (^  United  Statea  *.  Horwood,  1  Hw.ai 
Jobna.  (Ha.)  R.  436,  per  Omm,  I. 
*  6  Wbeat  R.  357. 
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denced  hy  a  rote.'  In  Osborn  v.  V.  S.  Bank,*  upon  its  being 
objected  that  no  autbbrit^  was  shown  in  tbe  record  from  the 
Bank,  authorizing  the  institution  or  prosecution  of  the  suit,  al- 
though it  was  admitted  by  the  Supreme  Court  of  the  United 
Stales,  that  a  corporation  can  only  appear  by  attorney,  and  that 
the  attorney  must  receive  ifae  autbori^  of  the  corporation  to 
enable  him  to  represent  it,  yet  it  was  held,  that  this  authority 
need  not  he  under  seal.  It  was  also  decided  upon  principle  and 
invariable  practice,  that  the  power  of  the  attorney  need  not  appear 
on  the  record  ;  the  court  perceiviog  in  this  particular  no  distinc- 
tion between  a  corporation  and  a  natural  person.' 

Indeed  it  is  tbe  well  settled  doctrine  in  America  that,  as  from 
their  very  structure  corporations  aggregate  are  made  capable  of 
acting,  and  are  supposed  to  act  by  vote,  it  can  make  no  difference 
whether  their  agents  are  appointed  under  the  corporate  seal,  or 
by  resolution,  or  vote ;  that  the  appointment  may  be  legally  made 
in  either  mode,  and  that  too  although  the  agent  be  appointed  to 
convey  the  real  estate  of  the  corporation,  or  whatever  may  be  the 
purpose  of  the  agency.*  The  ordinary  and  proper  proof  of  the 
appointment  and  authority  of  an  agent  of  a  corporation  is  made  by 
tbe  production  of  tbe  records  or  books  of  the  corporation,  con- 

1  Ibid.  36a    See  Civil  Code  of  LouUUbi. 

■  9  Wheat  R.  738  ;  «nd  aee  HcUeckea  v.  The  Mayor  &,c.  of  Baltimore, 
3  Har.  &.  Johoa.  {Kd.)  R.  41 ;  Gainea  «.  Tombeckbe  Bank,  Minor,  (Ala.)  R. 
50  i  Bank  of  MoDtgoraery  v.  Harriaon,  2  Porter,  (Ala.)  R.  540  ;  Carry  r.  Baok 
of  Mobile,  8  Porter,  (Ala.)  R.  374 ;  (Leg^irood  et  al.  e.  Plaaten  &«.  Bialr, 
Minor,(  Ala.)  R.  23  overruled ;]  Vance  v.  Bank  of  Indiana,  I  Btack.(lDd.)  R,  80. 

3  Osbora  «.  Bank  of  United  Statea,  9  Wheat.  R.  738,  per  Marshall  Ch.  J. 

*  Randall  v.  Van  Vechten,  19  Johns.  (N.  Y.)  R.  05 ;  The  Baptist  Church 
o.  Mulford,  3  Halat  (N.  J.)  R.  182,  184 ;  Perkina  v.  The  Washington  Insur- 
anco  Company,  4  Coven,  (N.  Y.)  R.  645;  Lathrop  o.  Bank  of  Scioto, 
8  Dana,  (Ky.)  R.  115;  Saving  Bank  v.  Davis,  8  Conn.  R.  19t ;  Boncombe 
Turnpike  Company  v.  McCarson,  1  Dev.  &  Bat  (N,  C.)  R,  306  ;  Bank  of 
Colombia  e,  Patterson,  7  Cranch,  299 ;  Andover  &c.  Turnpike  Corporation 
t).  Hay,  7  Maaa.  R.  603 ;  Hayden  a.  Middleaex  Tnmpike  Corporation,  10 
Haas.  397 ;  Eeeex  Tnrnpike  Corporation  e.  Collins,  8  Mass.  R.  292 ;  Wright 
V.  Lanckton,  19  Pick.  (Mass.)  R.  S90 ;  Dana  v.  St  Andrews  Church,  14  Johns. 
^.  Y.}  R.  l18;nnionBankorMar7landr.RidKely,  I  Har.  A.  Gill.(Md.)R. 
324  ;  Kennedy  r.  Baltimore  Insurance  Company,  3  Har.  &  Johns.  (Md.)  R. 
367 ;  Garrison  «.  Combs,  7  J.  J.  Marsh,  (Ky.)  R.  85 ;  Legrand  r.  Hampden 
Sidne;  College,  5  Munf.  (Virg.)  R.  334. 
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uining  the  entry  or  resolution  of  appoiBtment,  the  racwds  beb^ 
proved  to  be  the  records  of  tbe  corporatioD  ;  *  and  the  secreiary 
of  the  corporation  is  obviously  tbe  proper  person  to  hare  posses- 
sion of  and  to  prore  the  books  of  tbe  compaoy.*  But  whera  in 
a  suit  against  a  corporation  on  a  bill  of  exchange  accepted  by 
one,  in  behalf  of  tbe  corporation,  as  its  treasurer,  notice  was  given 
by  the  plaintiff  to  the  corporation  to  produce  its  records  for  tbe 
purpose  of  proving  tbe  appointment  or  election  of  the  treasurer, 
and  tbe  production  of  the  records  was  refused,  the  testimony  of  a 
witness  was  admitted  that  be  bad  seea  the  records,  and  that  it  ap- 
peared tbereia  that  the  person  accepting  tbe  lull  was  duly  elected 
treasurer,  as  competent  proof  of  his  appointmrait  and  authority.' 

2.  We  have  seen,  that  in  order  that  tbe  acceptance  of  an  official 
bond  should  be  made  by  a  corporation  so  that  the  instrument 
would  bind  Uie  sureties,  that  the  recording  of  the  vote  of  accept- 
ance or  approval  is  not  essential  to  its  validity,  unless  tbe  charter, 
statute,  or  by-laws,  expres^y  make  it  so  ;  even  though  an  officer 
of  tbe  corporation  be  required  to  keep  a  fair  and  regular  record  of 
all  its  proceedings ;  ttus  provision  usually  being  merely  directory.* 
Neither  is  it  indispensable  to  show  a  written  instrument  or  vote  of 
acceptance  of  a  charter,*  oi  a  written  enactment,  or  repeal  of  by- 
lam,  on  the  corporation  books  ;  all  which  may  be  inferred  from 
the  acts  of  the  corporation,  through  its  of&cers,  or  otherwise.* 
Upon  tbe  same  principle  it  seems  clear,  that  a  vote  or  resolution 
appointing  an  B^nt  need  not  be  entered  on  the  minutes  or  records 
of  the  corporation,  in  order  to  his  due  appointment ;  unless  the 

1  BuDcorobe  Turnpike  Companj  t,  McCanoo,  1  Dev.  &.  Bbl  (N.  C.)  R. 
306;  OwiDjs  V.  Speed,  5  Whe*L  R.  434;  Thayer  v.  Middleaex  Hutuil  In- 
•urancfl  Compan;,  JO  Pick.  (Haas.)  R.  336 ;  Narraguwet  Bank  «.  Atlantic 
Silk  Company,  3  Metcalf,  (Man.)  R.  382 ;  CltA  •.  Benton  Manufacturing 
Company,  J5  Wend.  (N.  Y.)  R.  S.'ie. 

9  Smith  V.  Nalchei  Steamboat  Company,  1  Howard,  (Misa.)  R.  478. 

3  Namganaet  Bank  «.  AUanlic  Silk  Company,  3  Helcalf,  (Masa.)  R.  283 ; 
and  see  Thayer  v.  Middleaex  Mutual  Inaurance  Company,  ID  Pick.  (Haaa.) 
R.  326  i  Clark  v.  Benton  Manufacturing  Campaoy,  15  Wend.  CN.  Y.)  R. 
'JS6. 

*  Seo  Chap.  VII. 
5  See  Chap.  ViL 

*  See  Chap.  X. 
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charter,  statute,  or  by-laws,  are  not  merely  directory  in  tbis  par- 
ticular, but  render  it  absolutely  essential.  The  vole  of  appointment 
might,  therefore,  as  an  appointment  of  an  agent  by  a  natural  per- 
son, be  implied  from  the  permbsioD  or  acceptance  of  his  services, 
from  the  recognition  or  confirmation  of  his  acts,  or  in  general, 
from  bis  being  held  out  as  an  authorized  agent  of  the  corporation. 
"  A  board,"  says  Mr.  Justice  Story,*  "  may  accept  a  contract, 
or  approve  a  security  by  vote,  or  by  a  tacit  and  implied  assent. 
The  vote  or  assent  may  be  more  difficult  of  proof  by  parol  evi- 
dence, than  if  it  were  reduced  to  writing.  But,  surely,  this  is  not 
a  sufficient  reason  for  declaring,  that  the  vote  or  assent  is  inopera- 
tive." The  same  reason  applies  as  fully  to  the  appointment  of 
an  agent  by  a  corporation,  or  a  board  acting  for  it.  And  again, 
the  same  learned  judge,  speaking  of  a  cashier  of  an  office  of 
discount  and  deposit  created  by  the  Bank  of  the  U.  S-  says,  "  If 
he  was  held  out  as  an  authorized  cashier,  that  character  was 
equally  applicable  to  all  who  dealt  with  the  bank,  in  transactioDS 
beneficial  as  well  as  onerous  to  the  bank."  In  the  case  of  Dunn 
V.  St.  Andrew's  Church,'  it  appeared  that  the  plaintiS*  had  per- 
formed services  as  clerk  of  the  church,  for  which  be  had  received 
some  payment.  The  records  of  the  corporation  contained  entries 
of  the  payment  of  money  at  several  times,  to  the  plaintiff,  for  his 
services  ;  but  no  resolution  was  entered  on  (he  minutes  or  records 
of  the  corporation,  appointing  the  plaintiff  clerk  of  the  church. 
The  Court  held  such  vote  unnecessary  to  be  shown  ;  and  that 
there  was  sufficient  evidence  of  an  implied  promise  of  the  corpor- 
ation to  make  the  compensation.  We  need  hardly  add,  that  if  in 
such  case  the  agent  is  held  duly  appointed,  as  between  the  cor- 
poration and  himself,  a  fortiori  he  would  be,  as  between  the 
corporation  and  third  persons  ;  though  precisely  the  same  princi- 
ple seems  to  apply  even  in  favor,  as  against  ifae  corporation.' 
Indeed,  it  seems  that  the  same  presumptions  are  applicable  to 
corporations,  as  to  natural  persons.  Persons  acting  publicly,  as 
officers  of  a  corporation,  are  presumed  to  be  rightfully  in  office  ; 

1  BbdIc  of  the  U.  S.  v.  Dandrid^,  12  Wheat  83,  and  autboritieH  above. 

■  14  Johns.  (N.  y.)  R.  118. 

'  Bank  of  the  U.  S.  V.  Dudtidce,  13  Wheat  R.  89,  per  Stoij.  J. 
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acts  done  bj  a  corporation,  which  presuppose  the  existence  of 
other  acts  to  make  them  legally  operative,  are  presumptiTe  proofs 
of  the  latter.  If  a  person  acts  notoriously  as  cashier  of  a  bank, 
and  is  recognised  by  the  directors,  or  by  the  corporaiion,  as  an 
existing  officer,  a  regular  appointment  will  be  presumed  ;  and  his 
acts,  as  cashier,  will  bind  the  corporation,  although  no  written 
proof  is  or  can  be  adduced  of  his  appointment ; '  for  the  law  wiU 
not  saacUoD  the  fraud  of  a  corporation,  sooner  than  that  of  an 
individual."  A  proprietors  committee  having  in  their  behalf 
entered  into  a  submission  of  demands  to  referees  under  the  statute, 
representing  themselves  as  duly  authorized  so  to  do,  and  die  pro- 
prietors having  been  heard  upon  the  merits  before  the  referees 
making  no  objection  to  the  submission,  upon  error  brought  U> 
reverse  a  judgment  rendered  on  the  award,  the  Court  presumed 
that  the  committee  had  due  authority,  though  the  tvant  of  authori- 
ty was  assigned  for  error.' 

3.  It  is  usually  the  case,  that  the  charters  or  incorporating  acta 
of  corporations  require  that  officers  of  great  trust,  as  the  cashiers 
of  banks,  or  the  clerks  of  insurance  companies,  should  give  bond 
with  sureties  for  the  faithful  performance  of  their  duties  ;  and  the 
question  immediately  arises,  whether  the  giving  of  the  bond  with 
sureties,  in  such  cases,  is  necessary  to  their  complete  appointment' 
as  corporate  officers  and  agents.  This  must  depend,  in  each 
pardcular  case,  upon  whether  the  language  of  the  charter  or  act 


I  Ibid.  12  WhenL  R.  70,  per  Story,  J. ;  Union  Bank  of  Marjlana  v.  Ridge- 
lej,  I  Hsrria  &.  Gil).  (Hd.)  R,  393 ;  Birrington  and  othen  e.  Ths  Bank  of 
WaahioKton,  14  Sei^.  &,  Rawie,  (Peon.)  R.  431,  per  Duncan,  J.;  Wild  a.  Bank 
ofPassamaquoddy,  3MaBon,  C.  C.  R.  505;  Smith  et  al.r.  Governor  and  Co.  of 
Bank  of  Scotland,  1  Dow,  Pari.  R.  27;  Perkina  e,  Waaliington  Insurance 
Company,  4  Cowen,  (N.  Y.)  R.  645 ;  Troy  Turnpike  &.  Rail  Road  CompaDf 
tr.  McChesney,  31  Wend.  (N.  Y.)R.296;  Warren  o.  Ocean  Inaurttnce  Com- 
pany, 16  Maine  R.  439 ;  Davidson  c.  Borough  of  Bridgeport,  8  Conn.  R. 
472.  Mere  geaeral  reputation  ia,  however,  inadmiaaible  to  prove  who  an 
the  officers  or  a^nu  of  a  corporation.  Litchfield  Iron  Company  v.  Bennett, 
7  Cowen,  [N.  Y.)  R.  234.  It  mast  be  coupled  with  acts  of  charge  and  man- 
sgement  of  the  property  and  concerns  of  the  corporation.  Clark  n  Benton 
Manufacturing  Company,  15  Wend,  (N.  Y.)  R.  256. 

9  Pryoburgh  o.  Frye,  5  Greenl.  (Me.)  R.  38. 
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of  incorporatioD  makes  the  giving  of  the  boDtl  a  condition  precedent 
to  the  complete  appointmeot  and  due  authorization  of  the  agent, 
or  whether  it  is  in  this  respect  merely  directory.  And  it  seems, 
that  where  the  act  of  incorporation,  charter,  or  general  statute 
binding  upon  a  corporation,  empowers  a  board  of  directors,  vested 
with  power  to  appoint  ceriain  officers,  to  require  security  of  them, 
that  this  is  merely  in  affirmance  of  the  common  law  ;  and  though 
a  by>law  requires  a  certain  species  of  security  to  be  taken  by  the 
directors  of  certain  officers  on  entering  on  the  duties  of  their 
office,  if  a  difierent  species  of  security  than  that  required  by  the 
by-law  is  taken  by  the  directors,  and  any  loss  is  sustained  in  con- 
sequence, this  is  a  matter  entirely  between  the  directors  and 
stockholders,  for  the  failure  of  duty  in  the  former  ;  and  in  such  a 
case  there  seems  to  have  been  no  question  of  the  due  appointment 
of  the  officer.*  And  in  the  case  of  the  Bank  of  the  United  States 
V.  Dandridge,*  where  it  appeared  that  ihe  directors  of  the  parent 
bank,  empowered  to  establish  offices  of  discount  and  deposit  subject 
to  such  rules  and  regulations  as  they  should  deem  proper,  passed  a 
by-law  directing ' "  that  the  cashier  of  each  office  shall  give  bond 
to  the  President,  Directors,  and  Company  of  the  Bank  of  the  U. 
8-  with  two  or  more  approeed  securities,  with  condition  for  his 
good  behavior  and  faithful  performance  of  his  duties  to  the  cor- 
poration ;"  and  a  fundamental  article  of  the  constitution  of  the 
bank  directed,  "  that  each  cashier  or  treasurer,  before  he  enters 
upon  the  duties  of  his  office,  shall  be  required  Co  ^ve  bond  &c.  '* ; 
it  was  held,  that  a  cashier  appointed  and  permitted  to  act  in  his 
office,  without  giving  any  such  bond,  or  any  bond  whatever,  was 
a  legal  agent  of  the  corporation  notwithstanding  ;  that  his  acts  and 
contracts  within  the  scope  of  his  authority  were  valid,  whether  in 
favor  of  the  bank,  or  against  it  in  favor  of  third  persons  ;  that  the 
charter  and  by-laws  were  directory  in  this  particular,  and  the 

1  The  Bank  of  Northern  Libenus  «.  CrMaoo,  12  Ser^.  &.  R«wl^  (Penn.) 
R.306, 

■  13  Wheat  K.  64 ;  MirBhall,  C  J.  diesflDtieDt&  And  see  an&logoua 
caaea.  United  States  v.  Kirkpatrick,  9  Wheat  R.  TOO ;  United  Sutea  «. 
Tan  Zandt,  11  Wheat  R.  184;  Peppb  t>.  Cooper,  3  Bam.  &  Aid.  436, 
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taking  of  the  bond  not  made  by  them  a  condition  precedent ;  and 
that  though  the  directors  in^t  be  responsive  for  tbeir  neglect  of 
duty,  it  was  a  matter  wholly  between  themselves  and  the  stock- 
holders, and  between  the  latter  and  the  government,  as  a  Tiolatioa 
of  the  charter  and  by-laws.  It  is  admitted,  however,  that  if  the 
statute  had  prescribed  that  tbe  cashier  should  not  be  deemed  for 
any  purpose  in  his  office,  until  an  approval  of  his  official  bond  by 
the  proper  board,  his  acts  would  be  utterly  void,  unless  his  bond 
had  been  given  and  approved.' 

And  where  an  act  '*to  establish  a  State  Bank,"  prescribed 
that  the  cashier  should  take  an  oatb  to  perform  the  duties  of  his 
appointment,  tbe  fact,  that  be  did  not  take  tbe  oath  was  held  not 
to  prevent  a  recovery  upon  his  official  bond,  which  admitted  that 
he  was  cashier,  but  rather  to  be  a  breach  of  tbe  bond,  which 
stipulated  that  he  should  perform  all  his  duties  as  cashier.'  So 
too,  where  by  a  by-law  a  corporation  required  for  their  own  secu- 
rity tbeir  clerk  to  be  sworn,  it  was  adjudged  that  they  could  not 
avail  themselves  of  bis  omission  to  take  the  oath,  in  def«ice  lo 
an  action  against  them  by  one,  claiming  to  be  a  stockholder  under 
a  deed  recorded  by  the  clerk  in  his  capacity  of  recording  officer 
of  the  corporation.' 

^  4.  Though  the  charter  or  act  of  incorporation  prescribes 
the  mode  in  which  the  officers  of  a  corporation  aggregate  shall  be 
elected  ;  and  an  election  contrary  (o  it  would  unquestionably  be 
voidable  ;  yet  if  the  officer  has  come  in  under  color  of  right,  and 
not  in  open  contempt  of  all  right  whatever,  he  is  an  officer  de 
facto,  —  within  his  sphere,  an  agent  of  tbe  corporation,  —  and  his 
acts  and  contracts  will  be  binding  upon  it.*     Where  an  action  has 


1  Bank  of  United  Sutes  e.  Dnudrid^,  13  Wheat.  R.  876,  per  Story,  J. 

«  State  Bank  at  Elizabeth  e.  Chetwood,  3  Hal«L  CN.J.)R.l;  and  see 
HartiDgsv.  Blaebill  Turnpike  Company,  9  Pick.  (Mass.)  R.  80;  Panton 
Turnpike  Company  v.  Bieliop,  11  Vermoot  R.  198. 

3  Haelinge  v.  Bluehill  Turnpike  Corporation,  9  Pick.  (Mass.)  R.  80. 

«  Tbe  King  v.  Leslie,  And.  R.  163 ;  S.  C  S  Stra.  190 ;  Veatry  of  St 
Luke's  Cliuroh  ti.  Matthews,  4  Deesan.  (S.  C.)  R.  578, 586;  Vemon  SocieQr 
v.  Hill*,  6  Cowen,  (N.  Y.)  R.  S3;  All  Saints  Church  «.  Ixivett,  1  Hall,  (N. 
Y.)  R,  191. 
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beet)  comnmced  by  tbe  officers  de  faeto  of  a  corporation,  no 
other  persons  claiming  a  right  to  act  as  the  officers  of  tbe  corpora- 
atioD,  the  defendaot  cannot  be  permitted  to  show,  for  the  purpose 
of  defeating  tbe  action,  that  the  officers  were  illegally  elected.' 
On  the  other  hand,  tbe  service  of  process  upon  the  secretary  dt 
facto  of  a  manufacturing  corporation,  for  the  purpose  of  attaching 
the  stock  of  the  company  was  held  good  under  a  statute  regulating 
such  process.*  Where  an  abbot  or  parson  erroneously  inducted 
made  a  deed  or  obligation,  thou^  he  was  afterwards  deprived  of 
his  benefice,  yet  this  shall  bind  ;  but  the  deed  of  one  who  usurps 
before  installation  or  induction,  or  who  enters  and  occupies  in 
time  of  vacation,  withotU  election  or  presentation,  is  void.  So,  if 
one  occupies  as  abbot  of  hia  oien  head,  without  installation  or 
induction,  his  deed  shall  not  bind  the  house.'  In  a  case  where  it 
appeared,  that  tbe  Queen's  auditor  and  surveyor  of  a  county  had 
appointed  a  steward  of  a  manor  without  any  r^t  so  to  do  ;  it 
was  moved  by  the  counsel  and  conceded  by  tbe  court,  that  a 
copy  granted  by  tbe  steward  de  faeto  in  court,  he  having  admitted 
the  tenant,  and  the  fine  being  answered  (o  the  Queen,  was  good  ; 
**  for, "  say  they, "  tbe  law  favors  tbe  acts  of  one  in  a  reputed  author- 
ity ;  and  the  inferior  shall  never  inquire  if  his  authori^  be  lawful ; " 
and  3  Edw.  6.  Br.  *'  Copy,  26,  it  was  held,  that  grant  by  copy 
by  one  in  court,  who  hath  no  authority  to  hold  court,  is  good." 
The  case,  it  is  true,  went  off  on  the  special  ground,  that  the  grant 
in  question  was  void,  not  being  a  thing  of  necessity,  but  a  tmu 
grant  in  prejudice  to  tbe  Queen,  as  a  lady  of  tbe  manor  by  escheat 
for  felony.* 

A  person,  by  color  of  ebction,  may  be  an  officer  de  factor 
thot^  indisputably  ineligibk;*  or  though  the  office  was  not 
vacant,  but  there  was  an  existing  officer  dt  jure  at  the  time.* 

1  Charitable  ABaocifttion  «.  Baldwiii,  1  Matc&lf,  (Mua.)  R.  359 ;  and  Me 
GrMn  ■.  CmI;,  9  Wend.  (N.  Y.}  R.  414. 

*  McCall  ■.  Byrem  Hanuficturing  Company,  6  Conn.  R.  438. 
3  TiiL  Abr.  officer  and  office*,  G.  4,  pi.  1. 

*  BanlB  «.  Jaye,  3  Cnx  B.  GSS. 

■  Eni^t  V.  The  COTparation  of  Welle,  Lutir.  50& 

■  O'Brien  •.  Enivan,  Cro.  Jk.  5W;  Harria  ■.  Jaya,  Cro.  E.  6B9. 
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Indeed,  it  seems  to  be  clear  law,  that  the  act  of  an  officer  de  facto 
is  good,  wbererer  it  concerns  a  third  person,  who  had  a  prteiovt 
right  to  tbe  act,  or  had  paid  a  valuable  coniiderationfor  it ;  and 
this,  whether  tbe  act  concerns  tbe  preservation  of  tbe  corporation 
or  not.'  ,  In  a  case  in  Pennsylvania,  it  appearing  that  a  bank  was 
governed  by  thirteen  directors,  five  of  whom  were  competent  to 
tbe  business  of  ordinary  discounts,  but  nothing  less  than  a  majort^ 
of  the  whole  number  constituted  a  quorum  for  transacting  any 
other  business  ;  and  a  director  wot  elected  at  a  meeting  at  which 
five  only  of  the  board  were  present ;  it  was  held,  that,  having 
color  of  election,  he  was  adirector  defaclo ;  and  that  as  an  agent 
of  the  corporation,  his  acts  were  valid,  at  least  as  between  tbe 
bank  uid  third  persons.*  The  best  deGniti(»]  we  have  seen  of  an 
officer  defaclo  is  that  given  by  Lord  Ellenborough  in  the  King  «. 
The  Corporation  of  Bedford  Level.'  ".Sn  officer  de  facto," 
says  he,  "  u  one  ieha  hat  the  reputation  of  being  the  officer  he 
asmmea  to  be,  and  yet  it  not  a  good  officer  in  point  of  lav." 
He  instances  the  case  of  an  uader-steward  when  the  head- 
steward,  his  principal,  is  dead ;  who  having  color  to  assemUe  the 
tenants,  if  diey  do  their  service,  the  acts,  which  he  does  in  con- 
sideratioD  of  it,  are  good.*  This,  says  Lord  Ellenborougb,  must 
be  understood  of  acts  of  tbe  under-steward  after  tbe  death  of  his 
priocipal,  and  before  hit  death  it  knoien ;  for  if  that  were  known 
,to  the  tenants,  what  color  could  he  have  to  act.'  It  is  said  (hat 
the  acts  of  a  steward  de  facto  are  good,  because  tbe  suitors  caa- 
QOt  examine  his  title ;  but  when  his  authority  has  notoriously 
ceased,  no  such  reason  obtains."*  Tbe  cases,  usually  found  in 
the  books  concerning  officers  de  facto,  are  cases  in  which  the  form 
of  election,  though  imperfectly,  seems  to  have  been  observed ; 
or  those  in  which  the  officer  came  rightfully  into  office,  though 

1  Tbe  King  «.  Lealie,  And.  R.  163;  Riddle  o.  Conoty  of  Bedford,  7  Serg. 
&  Rawie,  (Penn.)  R.  392 ;  Lathrop  «.  Bank  of  Scioto,  8  Dana,  (Er-)  R.  1 1& 

a  Baird  ».  Tbe  Bank  of  Wttahiogton,  II  Seif.  &  Rawie,  (Peon.)  R.  411 ; 
aae  £z  puU  Rogers,  7  Cov.  (N.  Y.)  R.  530,  n. 

3  6  Saat,  R.  366, 369 ;  and  aee  Parker  «.  Efltt,  1  Ld.  Ra/md,  658. 

*  Koowlefl  *.  Luce,  Moor,  113. 

>  King  V.  Tlw  CoiporttMD  of  BedfiM4  Level,  6  Eut,  369. 
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be  improperly  continuea  to  exercise  its  funcliotu,  as  in  the  instance 
of  tbe  uoder-stenard  above  quoted-  A  persoo  to  office  without 
eveD  tbe  foriD  of  election  migbt,  withio  tbe  terms  of  Lord  Ellen- 
borough's  definition,  hare  tbe  reputation  of  being  tlie  officer  he 
assumes  to  be  ;  and  in  such  case,  unless  the  act  of  incorporation, 
or  general  statute  law,  expressly  avoids  them,  if  the  corporation 
held  him  out  to  the  world  as  its  officer,  his  acts  would  be  binding 
on  it  as  the  acts  of  its  agent,  whether  he  was  technically  an  officer 
defaet«,  or  not.' 

§  &.  Where  tbe  term,  for  which  a  particular  officer,  or  agent 
of  a  corporation,  shall  bold  bis  office  or  agency  by  virtue  of  an 
election  or  appointment,  is  prescribed  by  cbarter,  act  of  iucorpor- 
ation,  or  general  law,  as  a  general  rule,  his  power  of  course  ceases 
with  the  expiration  of  the  term ;  *  though  unquestionably,  the 
corporation  may  be  liable  for  his  acts  and  contracts  in  favor  of 
third  persons,  if  they  still  continue  to  hold  him  out  as  their  ser- 
vant.' With  the  agent  of  a  corporation,  as  with  an  agent  of  a 
natural  person,  if  be  is  appointed  for  a  special  purpose,  his  power 
determines  when  tbat  purpose  is  answered.*  Where,  on  the 
other  band,  the  act  of  incorporation  does  not  limit  the  term  of  his 
agency,  this  must  depend  upon  (he  term  of  his  appointment ;  and 
where  no  term  is  prescribed  at  tbe  time  of  his  creation,  whether 
bis  agency  continues  until  his  powers  are  specially  revoked  or  not, 
must  depend  as  in  ordinary  cases,  upon  its  nature-  If  the  agency 
be  general,  and  unlimited  as  to  term,  it  lasts,  of  course,  until  the 
powers  given  are  revoked.  As  tbe  death  of  a  natural  person 
revokes  all  authority  given  to  bis  agents,  so  must,  so  to  speak,  the 


1  Btnk  of  U.  &  «.  Dandridge,  13  WtieiL  R.  70 ;  Union  Bank  of  Mary- 
lud  F.  Ridgelejr,  1  Htreia  St  Gill,  (Md.)  R.  491,  43%  &c. ;  Wild  v-  Bank  of 
PaaaaniaqDoddy.S  Maion,  C  C  R.  505 ;  Barrington  and  other*  tt.  The  Bank  of 
WachiDgtOD,  14  Serg.  &  Rawie,  (Penn.)  R.  405  ;  Minor  v.  H«ch.  Bank  of 
Alexandria,  1  Pet.  4& 

s  Curling  «.  Ckalkleo,3  Manle  &  Sel.  5t0,  Gil  ;  Peppin  «.  Cooper,  2 
Bam.  &  Aid-  431- 

3  $  3,  part  2,  of  this  Chapter. 

*  Seton  V.  aiade,  7  Tea.  Jr.  S76. 
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death  of  a  corporadon ;  whether  it  takes  place  by  limitatioo  of 
law,  or  forfeiture  of  chartered  rights ;  for  there  is  then  no  master 
to  serre.'  The  death,  however,  of  the  parUcular  officers  of  a  cor- 
poration,  or  of  the  tnembers  a{  a  particular  board  who  may  be 
vested  with  the  power  of  appoioting  its  agents,  doea  oot  detemune 
their  ^eocy,  or  revoke  their  power  ;  for  the  principal,  the  cor- 
poration still  subsists.*  Accordiogly,  if  any  corporation  a^regate, 
as  a  mayor  and  commonalty,  or  dean  and  chapter,  make  a  feoff- 
ment and  letter  of  attorney  to  deliver  seizin,  this  authority  does 
not  detennine  by  the  death  of  the  mayor  or  dean ;  but  the 
attorney  may  well  execute  the  power  after  their  death  ;  becanse 
the  letter  of  attorney  is  an  authority  from  the  body  aggregate, 
which  subsists  after  the  death  of  the  mayor  or  dean,  and,  there- 
fore, may  be  represented  by  an  attorney  of  their  appointmeot ; 
but  if  the  dean  or  mayor  be  named  by  their  own  private  name, 
and  die  before  livery,  or  be  removed,  livery  after  seems  not 
good.'  The  rule  is  different  with  regard  to  the  d^mty  of  an  offi- 
cer or  agent ;  for  though  ic  Knowles  e.  Luce,*  it  seems  to  have 
heea  held  generally,  that  the  acts  of  an  under-steward  were  good, 
though  the  head-steward  be  dead,  the  court  of  King's  Beech,  in 
King  t>.  The  Corporation  of  Bedford  Level,.*  declare,  that  this 
must  be  understood  of  the  acts  of  the  undei^steward  after  the 
death  of  bis  principal,  and  'before  hit  death  it  jimown,  on  the 
ground  of  bis  color  of  right.  In  this  last  case,  where  it  appear- 
ed that  a  corporation  had,  at  the  request  of  their  registrar,  ap- 
pointed a  deputy  r^istrar  to  assist  hitn,  it  was  considered  that 
the  authority  of  the  latter  was  determined  by  the  death  of  the 
former,  upon  the  general  principle.*  , 


1  Union  Bank  of  Maiyland  r.  RJdffelar.  2  Harris  &  Gill,  (Hd.)  E.  433, 
434 

•Bac  Abr.  Anthority,  E.UH.8,a{  11  H.7, 1»;  Co.LiLSa;  3  RoU. 
Abr.  13; 

>  3  RolL  Abr.  12. 

iHoor,  112;  PaA«r v.  Ketl,  1  Ld.  Raymd. 661 ;  and  Me  1  Watkini  M 
Copyb-SSr. 

>6Eut,369. 

•Ibid. 
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Though  the  power  of  appointiag  a  particular  officer  or  agent 
of  a  corporatioQ  be  vested  in  a  bodj,  as  the  Directors,  Mana- 
gers, &c.,  ezistiug  withia  it,  it  does  not  follow  that  the  authontjr 
of  the  agent  is  determined  hy  the  removal  of  the  board  which 
appointed  him  ;  oc  that  because  thej  are  appointed  but  for  a 
year,  bis  agency  expires  with  that  period.'  Thus,  where  a  letter 
of  attorney  was  given  by  the  directors  of  a  hank,  it  was  held, 
tlAt  the  attorney  might  execute  his  power  under  it,  after  the  term 
for  which  the  directors  were  appointed  bad  expired  ;  since  the 
constituent,  to  wit,  the  corporation,  still  conlinued  in  existence.' 

And  where  the  charter  of  a  bank,  empowered  the  directors  for 
the  time  being,  to  appoint  a  cashier  and  such  other  officers  and 
servants  imder  them,  as  should  be  necessary  for  executing  the 
business  of  the  corporation,  it  was  decided  by  the  Supreme  Court 
of  Maryland,  that  tbe  office  and  power  of  the  cashier  did  not 
cease  with  the  office  and  power  of  the  directors  who  appointed 
him,  nor  was  of  annual  duration  only  because  theirs  was  ;  but, 
that  the  duration  of  tbe  cashier's  office  was  limited  only  by  tbe 
duration  of  tbe  charter  of  the  bank,  subject  always  to  be  termin- 
ated by  the  directors,  as  occasion  might  require.*  Tbe  mere  fact, 
however,  that  an  agent  is  in  tome  retptctt  the  deputy  of  annual 
officers,  by  no  means  proves,  that  be  is  an  annual  officer  himself ; 
for,  it  may  be,  that  bis  appointiBeat  was  made  to  remedy  tbe 
inconvenience  of  annuel  officers,  tbe  deficiency  of  service  which 
may  result  from  tbe  casual  iotemiption  of  an  annual  election.* 

§  6.  1.  Wbere  tbe  charter  or  act  of  incorporation  prescribes 
tbe  mode  in  whicb  the  officers  or  agents  of  a  corporation  must 


1  Anderson  v.  Longden,  1  Whekt.  R.  85 ;  John  Brown  e.  The  Inbabitaats 
of  tbe  countj  of  Sometset,  11  Mu&  R.  331 ;  NorlhimptoD  Bank  r,  Pepoon, 
11  Hue  R.  268 ;  Dedham  Bank  v.  Chickering,  3  Pick.  (Han.)  R.  335. 

■  Northampton  Bank  v.  Pepoon,  1 1  Mbm.  R.  394. 

3  Union  Bank  of  Haiyland  «.  Ridgeley,  1  Harria  &  Gill,  (Md.)  R.  431, 
43!^  433;  Exeter  Bank  v.  Rogen,  et  aL,  7  New  Hamp.  R.  33 ;  Tbompaoa 
*.  Voang  et  al.,  3  Hamraond,  (Ohio)  R.  334 ;  I  Ohio  Good.  R.  383 ;  Ded. 
ham  Bank  r.  Cbickering,  3  Pick.  (Uaai.)  R.  34 

*  Curling  v.  Cbalklen,  3  Haola  and  SeL  SOB  to  511. 
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act  or  contract,  to  render  tbeir  acts  or  contivcta  obligatory  on  the 
corporation,  that  mode  must  bo  strictly  pursued.  For  tbe  act  of 
incorporation  is  an  enabling  act ;  it  gires  the  body  corporate  all 
the  power  it  possesses  ;  it  enaUes  it  to  contract,  and  when  it  pre* 
scribes  the  mode  of  contracting,  that  mode  must  be  observed,  or 
tbe  instrument  no  more  creates  a  contract,  than  if  tbe  body  had 
nerer  been  incorporated.  Besides,  wfaeo  its  ^ent>  do  not  clothe 
tbeir  proceedings  with  those  solemnities  which  are  required  by  tbe 
incorporating  act,  to  enable  them  to  bind  tbe  company,  tbe  in- 
formality of  tbe  transaction  is  itself  conducive  to  tbe  opinion, 
that  sucb  act  was  rather  considered  as  manifesting  tbe  terms  on 
which  they  were  willing  to  bind-  the  company,  as  negotiatiMH 
preparatory  to  a  conclusive  agreement,  than  as  a  contract  obliga- 
tory on  both  parties.''  In  itlustratioa  of  this,  where  an  act  inctv- 
porating  an  insurance  company,  enacted,  "that  all  policies  of 
assurance  and  other  inttrmnenttf  made  and  rigntd  by  tbe  pres- 
ident of  the  sud  company,  or  any  other  officer  thereof,  according 
to  the  ordinances,  by-laws,  and  regulations  of  tbe  said  company, 
or  of  tbeir  board  of  directors,  shall  be  good  and  eSecIual  in  lav, 
to  bind  and  oblige  tbe  said  company  to  the  performance  thereof ; " 
it  was  held,  that  a  contract  to  cancel  a  policy,  is  as  solemn  an 
act  as  a  contract  to  make  one ;  and  to  become  the  act  of  tbe 
company,  must  be  executed  according  to  the  forms  in  which  by 
law  tbey  are  enabled  to  do  it ;  and  hence,  that  an  utuigned  note, 
ccHHaining  an  assent  to  a  cancellation  from  the  directors  of  tbe 
company,  was  not  a  corporate  act  obligatory  upon  it.*  Where, 
however,  the  charter  of  an  insurance  company  required  that  all 
poKcieg  should  be  signed  by  the  president,  it  was  considered  un- 
necessary that  the  assent  of  the  company  to  an  atrignmtnt  of  the 
policy  should  be  signed  by  tbe  president,  in  order  to  bind  the  com- 
pany.* The  signature  of  the  secretary  to  such  an  assignment  is 
prima  facie  evidence  of  an  agreement  by  tbe  company  ;  and  the 

1  Per  HanhslI,  C.  I. ;  Head  and  Amory  v.  The  PiovidenM  Ina.  Co.  9 
Cranch,  R.  166  to  169. 

>  Head  V.  Providence  luurance  Co.  2  Crancb,  R.  166  to  169 ;  DDcarc;  «. 
am.  4  Car.  &  P.  181. 

*  New  Eogiud  Harine  ioanranco  Co.  v.  I^Wdf,  8  Pick.  (HaM)  R.  56. 
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Company,  by  accepting  the  assignee's  guaranty  of  the  premium 
note,  adopts  the  act  of  the  secretary,  in  assenting  to  the  assign- 
meat.'  When  hy  charter  a  board  are  constituted  the  agents  of 
a  corporation  for  particular  purposes,  and  the  number  necessary 
to  be  present  at  the  doing  of  an  act  is  therein  specified,  as  we 
have  seen,  ao  act  done  or  a  contract  made  by  less  than,  or  others 
than  those  specified,  will  not  bbd  the  company.'  If  the  charter 
specifies  no  particular  number  of  the  board  of  directors  as 
requisite  to  bind  the  corporation,  that  power  resides  in  a  majority  ;  * 
and  it  is  very  clear  that  a  contract  made  by  a  mmority  of  a  com- 
mittee appointed  for  the  purpose  of  making  it,  not  assented  to  fay 
a  majority,  nor  by  the  corporation,  does  not  bind  tbe  latter.*  A 
majori^  of  a  committee  audiorized  to  sell  lands  by  legislative 
resolve,  or  to  do  business  of  a  public  nature,  have  power  to  ex- 
ecute the  commission  ;*  but  in  case  of  quasi  corporations,  where  a 
certain  number,  as  three  persons,  are  appointed  or  authorized  to 
do  a  particular  act,  as  to  choose  a  chaplain,  or  to  contract  for  the 
building  of  a  meeting  house,  in  general  they  must  concur  in  the 
act  or  contract  to  render  it  bmding  ;  though  perhaps  direct  proof 
that  all  assented  would  not  be  required.  This,  in  England  it  has 
been  held,  may  be  varied  hy  ancient  usage.*  A  bank  charter 
provided,  "that  all  bills,  bonds,  notes,  and  every  other  contract 
or  engagement  on  behalf  of  the  corporation,  should  be  signed  by 
tbe  President,  and  coimtersigned  by  the  Cashier  ;  and  that  tbe  funds 
of  the  corporation  should  m  no  case  be  liable  for  any  contract  or 
engi^ement,   unless  tbe  same  be  signed  and   countersi^ed  is. 

ilbid. 

•  Beattf  «.  the  Marine  Inn  Co.  3  JohiUL  (N.  Y.)  R.  109  ^  and  aee  EnpTw  ■ 
et  al.  •.  Sooth  PariBh  in  Aagosta,  13  Maaa.  R.  165;  Ex  parte  Rogers,  7 
Cowen,  (N.  Y.)  R.SaS,530. 

3  Ciain  v.  BaDgoT  Uonae,  3  Fairfl  (He.)  R.  354. 

4Trott«.  Wtrren,  S  Ftirf.  (He.)  R.  337;  AduM  tt.  Hill,  16  Mains  R. 
315. 

■Pejepecot  PioprietoTB  &  CDshnnn,  3  GreeoL  (Ma.)  R.  94;  and  see 
Griodle;  v.  Barker,  1  Bon  &  PuL  329 ;  Cuilia  «.  Kent  Water  Worlu  Co. 
7  Bun.  &.  Cte*.  333. 

*  Attorney  Qeneral  *.  Dav;,  cited,  I  Ven  Sr.  R.  419.  Kapfbr  et  al «. 
Sonth  Pariah  in  Augwta,  13  Maaa.  R.  18a 
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aforesaid  ; "  ibe  clause  was  held  to  apply  only  to  expreu  cob- 
tncts,  and  not  to  extend  to  contracts  and  undertakings  implied  in 
law  ;  and  accordingly  the  bank  was  made  liable  under  money 
counts  on  a  check  signed  only  by  the  cashier.'  In  such  case,  - 
bowever,  a  court  will  nerer  assume  that  an  act  was  done  or  a 
contract  made,  by  less  than  the  number  legally  authorized  ;  but 
the  fact  must  be  strictly  proved.  And  where  the  act  of  incorpo- 
ration required  the  number  oijitt  managers  to  consutute  a  quorum, 
with  power  to  enter  into  contracts,  a  contract  to  which  the  seal  of 
the  corporation  was  affixed,  was  held  valid,  though  tigned  by  only 
ihret  managers ;  there  being  no  proof,  that  the  seal,  which  was 
itself  held  prima  facie  evidence  of  the  legal  execution  of  the 
contract,  was  not  affixed  by  the  direction  of  a  legal  quorum.*  A 
clause  in  an  act  of  parliament,  authorizing  a  company  at  any  gen- 
eral or  special  meeting,  to  order  and  dispose  of  their  common 
seal  and  the  use  and  application  thereof,  empowers  them  to  make 
rules  and  regulations,  for  its  custody,  but  does  not  require  their 
concurrence  in  each  particular  act  of  sealing ;  and  a  bond,  to 
which  the  seal  had  been  affixed  by  the  company's  clerk,  under  a 
general  authority  from  the  directors,  was  held  valid.*  And  where 
a  board  of  bank  directors  authorized  the  President  and  Cashier  to 
"  borrow  money  ;"  though  it  was  considered  necessary  that  both 
should  atnnt  to  the  plan  of  borrowing,  yet  it  was  held  unneces- 
sary that  both  should  sign  the  draft,  or  endorse  die  note  upon 
which  money  was  raised,  to  bind  the  bank  by  the  drawing  or 


2.  The  agents  of  private  persons  are  not  in  die  habit  of  keep- 
mg  regular  minutes  of  all  their  joint  procedings  ;  neither  does  the 
law    require  such  a  verification  of  their  joint  acts.      It  seems 


>  Hechnnica  Bank  of  Alezandiia  v.  The  Bank  of  Columbia,  5  WheaL 
IL33& 

s  The  Preaident,  Hftna^n,  m.ai  Co.  of  the  Berks,  aod  Dauphin  Tnnpika 
Road  ti.  Hyen,  6  Serf.  &  Rawle,  (Peno.]  R.  J3. 

3  Hill  «.  HiDcheater  Sl  Salford  Water  Works  Co,  5  B.  &  Adolph,  BOC; 
9  Ne*.  &  M.  573: 

4  RidgWHy  tr.  IVniier'fl  Bftok  of  Bocka  County,  12  Serff.  &  Rawle, 
(Peon.)  R.  960 ;  FlKknn  «.  Bank  erf"  U.  S.  8  Wheat  R.  33a 
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never  to  hare  been  contraded,  either  that  the  acts  of  a  board  of 
agents,  constituted  by  an  unincorporated  company,  or  by  a  single 
person,  must,  of  necessity,  be  reduced  to  writing,  before  diey 
would  bind  the  principal ;  and  it  is  a  matter  of  daily  experience, 
that  the  acts  of  a  single  duly  authorized  agent  of  a  corporation, 
within  the  scope  of  his  authority,  bind  the  corporation,  although 
be  keeps  no  mtoutes  of  such  acts.  It  being  usual,  bowever,  with 
the  boardt  of  directors  or  agenli,  created  within  incorporated 
cojnpanies  for  the  due  management  of  their  concerns,  to  keep  a 
regular  record  of  their  proceedings,  the  charter  or  by-laws  com- 
monly directing  it  to  be  done  ;  it  has  been  by  do  means  an  un- 
conimon  opinion,  that  such  a  record  was  essentia!  either  to  the 
validity  or  proof  of  their  acts  and  contracts,  whetlier  in  favor  or 
against  the  corporation.  As  a  general  rule,  however,  this  opinion 
b  by  no  means  true.  If  indeed  the  charter,  or  creatii^  and 
eoabling  act  of  a  corporation,  expressly  make  the  recording  of 
the  acts  of  its  board  of  directors  essential  to  their  validity,  or  a 
cosdiuoD  precedent  thereto  ;  or  if  it  make  a  record  lakeo  by  a 
prescribed  officer,  the  only  mode  by  which  such  acts  could  bo 
legally  proven  ;  it  is  very  obvious,  diat  to  render  the  acts  of  the 
board  obligatory  whether  for  or  against  the  corporation,  the  charier 
requisite  must  be  complied  with  in  the  one  case,  and  that  the 
charter  mode  of  proof  is  the  only  one  that  could  be  resorted  to, 
in  the  other.  The  books,  however,  furnish  us  with  no  such  pro- 
vision, in  the  charter  of  any  corporation ;  and  without  it,  there 
seems  to  be  nothing,  in  principle  or  authority,  to  distinguish  in 
this  particular  the  acts  of  a  board  of  agents  existing  within  a 
corporation,  from  the  acts  of  agents  constituted  by  natural  persons. 
It  is  usual  indeed,  by  way  of  notice,  and  to  facilitate  proof,  for 
the  charier  and  by-laws  to  provide,  that  a  fair  and  regular  record 
of  the  proceedings  of  the  managing  board  of  a  corporation  should 
be  made  by  some  designated  officer,  as  the  cashier  of  a  bank,  or 
the  clerk  or  secretary  of  an  insurance  company.  Such  provisione 
are  in  common  merely  directory  to  the  corporation,  its  officers,  or 
agents  ;  and  the  breach  or  neglect  of  them,  though  it  may  render 
the  directors  or  their  scribe  responsible  in  case  of  consequential 
damage  for  violation  of  duty,  is  a  matter  wholly  between  tbem- 
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selves  and  the  stockholders,  and  betwe^i  the  latter  and  the  gov- 
erDment,  as  a  Tiolation  of  tbe  charter  and  by-laws,  and  hy  no 
means  affects  the  ralidity  of  the  unrecorded  acts.'  As  a  rule  of 
evidence  indeed,  where  the  record  exists,  it  should  be  produced, 
as  being  tbe  best  proof;  but  if  there  be  no  record,  or,  if  tbe  suit 
be  against  the  corporation,  and  upon  notice,  tbe  corporation  iteglects 
or  refuses  to  produce  its  books,  other  evidence  is  adnutted.' 

§  7.  Unless  the  act  of  incorporation  expressly  prescribe  the 
contrary,  as  has  been  before  considered,  the  duly  authorized 
agents  of  corporations,  as  of  natural  persons,  may,  within  the 
scope  of  their  authority,  bind  them  by  simple  as  well  as  by  sealed 
contracts ;  and  that  too,  in  both  cases,  whether  authorized  by  deed 
or  vote  ;  and  from  their  acts  or  couduct,  as  wel^  as  from  the  acts 
or  conduct  of  tbe  agents  of  natural  persons,  implications  may  be 
made,  ^ther  for  or  against  their  constituents.* 

§  8.  1.  When  the  agent  of  a  corporauon  would  bind  by  a 
contract,  he  makes  in  its  behalf,  the  corporation  only,  his  proper 
mode  is,  in  tbe  body  of  tbe  contract,  to  name  the  corporation, 
as  tbe  contracting  party,  and  to  sign  as  its  agent  or  officer  ;  and 
this  is  the  mode  m  wbich  bank  bills  and  policies  of  insurance  are 
ordinarily  executed.  The  secretary  of  a  bridge  company  signed 
his  name  to  a  lottery  ticket  as  the  secretary  of  the  corporation, 
expressly  contracting  on  its  behalf,  and  it  was  held,  that  he  was 
not  personally  responsible.*  And  on  a  note  in  which  the  Presi- 
dent and  Directors   of  a  glass  company  promise  to  pay,  and 

1  Bank  of  tha  U.  a  «.  Outdridga,  13  Wheat  R.  75  to  69,  per  Stoiy,  J., 
'  Uanhall,  C.  J.  dJMentieiits ;  Bank  of  the  Northern  Liberties  v.  CreaMii,  13 
Serf.  &  Rawle,  (Peon.)  R.306;  Scott  e.  Wuren,  S  F>irf.  (He.)  R.  337; 
Ctud  ».  Btngor  HooM,  3  Riirf.  (Me.)  R.  354 ;  Ruaiell  b.  McLellan,  14  Picfc. 
(Maai.)R.63;  Hiddleeez  Hoebandroan,  &c.  v.  Davis,  3  Hetcalf,  (Haaa.) 
R.  133 ;  Davidaen  «.  Boroa|4  of  Bridcport,  8  Coon.  R.  473 ;  aee  too  United 
BUtea  p.  Kirkpatrkk,  9  WhsaL  R.  790 ;  Same  «.  Van  Zaodt,  11  Wheat,  R. 
184 ;  1  Philllpa,  Brid.  cb.  5  j  3,  336 ;  BaMett  v.  Uaisbal),  9  Haas.  R.  313. 
a  Bee  in  this  chap,  supra  §  3,  parts  1  &  3: 

a  chsp.  vni.  5  7,  a 

*  Passmore  p.  Mott,  3  Binlief ,  R.  301. 
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irhich  was  signed  by  one  «s  Presidect,  it  was  held,  d»t  be  waa 
not  liable.'  And  thougb  the  vords  of  the  note  were,  "  I  pro- 
nise,"  yet  it  being  signed  by  the  agent  for  the  company,  it  was 
held  to  be  the  note  of  the  company  and  not  of  the  agent.* 
Where,  too,  a  note  was  made  payable  to  one  without  naming  bis 
capacity,  who  endorsed  his  name  thereoo  as  agent,  he  was  con- 
sid^'ed  not  liable  in  favor  of  one  vfio  kneu  that  the  endorter 
acted  at  agent,  aod  that  the  note  was  given  by  the  company  for 
their  proper  debt,  though  it  was  said  he  might  be  in  favor  of  a 
third  person  ;  such  an  endorsement  being  regarded  as  made  for 
the  purpose  of  transferring  the  interest  in  the  note  merely,  and 
equivalent  to  a  declaration,  that  the  endorser  would  not  be  per- 
sonally responsible.'  Again,  where  the  rector  and  wardens  of  a 
church,  pursuant  to  a  vote  -of  the  proprietors,  borrowed  niooey 
for  the  use  of  tbe  proprietors,  and  subscribed  in  their  capacity  a 
note  for  it,  and  the  old  act  being  repealed,  a  new  corporation  of 
the  same  name  was  created,  which  assumed  tbe  debts  of  tbe  old 
one,  it  was  decided  that  the  new  corporatiou  was  answerable  oq 
the  note,  or  at  least  on  the  money  counts.*  In  another  case,  one 
describing  himself  in  the  body  of  a  note  as  treasurer  of  a  corpo- 
ration, signed  it  as  treasurer,  the  note  being  given  for  a  debt  due 
the  payee  by  the  corporation  ;  and  an  action  against  him  person- 
ally was  not  maintaiued.*  Id  Sterling  t>.  The  Marietta  and  Susque- 
hannah  Trading  Company  *  it  was  also  decided,  that  a  receipt 
signed  by  tbe  president  of  a  banit,  without  the  addition  of  bis 
capacity,  for  money  *'  to  be  deposited  in  the  bank  to  the  credit 
of  Ostebank,"  (tbe  person  to  whom  tbe  receipt  was  given,}  was 

I  Hott ».  Hicks,  ]  Coven,  (N.  Y.)  R.  S13 ;  see  loo,  Shotwell  v.  McKeawn,3 
SoQtb,  (N.  J.)  R.  838 ;  Bowen  tr.  Noirie,  3  TiunL  a.374 ;  Sbelloo  v.  Darling, 
S  Conn.  R.  435;  Brockway  «.  AJleo,  17  Wend.  (N.  Y.)  R.  40. 

■  £ineraoii  V.  Providence  Hat  CoiiipKDy,  12  Mass.  R.  237;  Long  v.  Co- 
bora,  II  Hws.  R.  97. 

3  Ibid. 

*  The  Episcopal  Charitable  Society  e.  The  Episcopal  Church  in  Dedham, 
1  Pick.  (MiH.]  R.  372. 

>  Mann  e.  Chandler,  9  Mass.  R.  335. 

*  II  Serg.  &  Rawle,  <Penn.]  R.  177 ;  see  State  Bank  ir.  Kain  1  Bra.  (IlL) 
R.4S. 
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evideoce,  though  not  coaclusive,  from  which  ths  jury  might  pre- 
sume that  the  mooey  went  to  the  use  of  the  bank.  And  where 
on  a  sale  of  real  property  by  a  corporation  a  memorandum  of  the 
sale  was  signed  by  the  parlies,  on  which  it  was  suted,  ibat  tbe 
sale  was  made  to  the  purchaser,  and  that  he  and  C.  D.  "  mayor 
of  the  corporation,  on  behalf  of  himself,  and  of  tbe  rest  of  tbe 
burgesses  and  commonalty  of  the  borough  of  Caermathen,"  do 
mutually  agree  to  perform  and  fulfil  on  each  of  their  parts,  respec- 
tively, the  conditions  of  sale,  which  was  signed  by  the  purchaser, 
and  by  "  C.  D,  mayor,"  it  was  held,  that  the  agreement  was  that 
of  the  corporadon,  and  not  of  the  mayor  personally  ;  and,  that, 
consequently  tlie  mayor,  as  such,  could  sue  thereon.' 

Indeed,  it  would  seem  that  tbe  acts  and  contracts  of  agents  do 
not  deiive  their  validity  from  professing,  on  the  face  of  them,  lo 
have  been  done  in  the  exercise  of  their  agency.  In  the  more 
solemn  exercise  of  derivative  powers,  as  applied  to  the  execution 
of  instruments  knows  to  tbe  common  law,  rules  of  form  have  been 
prescribed.  But  in  the  diversified  exercise  of  the  duties  of  a  general 
agent,  the  liability  of  the  pnncipal  depends  upon  the  facts,  that  the 
Bctwasdoneintheexercise,  and  within  the  limits  of  the  powers  del- 
egated, and  especially,  that  it  was  the  intent  of  the  parties  that  (be 
principal,  and  not  tbe  agent,  should  be  hound.  In  ascertaining  these 
facts,  as  comiected  with  the  execution  of  a  written  instrument,  it  has 
been  held,  that  parol  testimony  is  admissible.  Accordingly  where  a 
check  was  signed  hy  the  cashier  of  a  bank,  without  the  addition 
of  (be  word  "  Cashier  "  to  his  name,  dated  at  the  bank  and  made 
payable  to  its  teller,  it  appeanng  doubtful  upon  the  face  of  the 
instrument,  whether  it  was  a  private  or  an  official  act,  parol  evi- 
dence was  admitted  to  show  that  it  was  an  official  act,  though  tbe 
check  was  credited  on  tbe  books  of  tbe  bank  to  tbe  casUer's  pri- 
vate account.'  The  question  in  these  cases  seems  to  be,  as  to 
whom  the  credit  is  given.'    Where,  however,  the  President  of  an 

■  Bowen  v.  Nonis,  3  Taunt.  IL  374.  See  Kennedj  v.  Gouvei*,  3  Dow  & 
R;l.  503 ;  Hopkins  p.  McLaffey,  1 1  Serg.  &  lUwle,  (Penii.)  R.  139 ;  Mayor 
».  Barker,  6  Bion.  (Peim.)  R.  23S,  S34. 

9  Mechanics  Bank ;«.  Bank  of  Colniiibia,  5  Wheat.  R.  336 ;  NortlumptoD 
Bank  v.  Pepoon,  1 1  Maes.  R.  283. 

s  lb. ;  MoU  tp.  Hkka,  1  Cktwen,  (N.  Y.)  R.  536,  per  Woodworlh,  J. 
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InsursDCe  Cotapany,  ia  transacting  the  business  of  the  company, 
gave  a  note  in  which  ha  descrihed  himself  as  President  of  the 
company,  the  note  was  considered  the  note  of  the  President,  and 
not  of  the  company,  the  addition  to  his  name  being  regarded  as 
detcriptio  persona.^  It  would  be  extremely  difficult  to  reconcile 
this  decision  either  with  principle  or  authority.' 

2.  To  bmd  a  corporation  by  tpeciaUy,  it  ia  necessary  that  its 
corporate  seal  should  be  affixed  to  the  instrument.*  But  a  lease 
to  which  the  corporate  seal  was  affixed,  signed  by  certain  per- 
sons, who  were  incorporated  by  the  style  of  "  the  trustees  of 
the  parish  of  Newburgb,"  with  dieir  several  names,  was  held  not 
vitiated  es  a  corporation  act  by  the  several  signatures.^  The 
corporate  seal  is  the  only  organ  by  which  a  body  politic  can 
oblige  itself  by  deed  ;  and  though  its  agents  affix  their  private 
seals  to  a  ctmtract  binding  upon  it ;  yet  these  not  being  lealt  as 
regards  the  corporation,  it  is  in  such  case  bound  only  by  simple 

'  contract.' 

3.  In  the  Bank  of  Columbia  v.  Patterson's  Admr.,'  which  was 
indebitatus  assumpsit  for  work  and  labor  done  by  the  intestate  of 
the  defendant  in  error  for  the  bank,  by  virtue  of  an  agreement 
made  with  bim  by  the  duly  authorized  agents  of  the  corporation 
under  their  private  seals ;  the  contract  being  made  for  the  exclu- 
sive benefit  of  the  corporation,  which  had  on  the  faitb  of  it  paid 
money  from  time  to  time  to  the  intestate,  the  Supreme  Court  of 

I  Barker  v.  Mechanics  Insurance  Cocnpaay,  3  Wend.  (N.  Y.)  R.  98. 

■  Authorities  above  and  Hills  e.  Baniater,  8  Cowen,  (N.  Y.)  R.  31 ;  Brock- 
wBj  tr.  Allen,  17  Wend.  (N.  Y.)  R.  40;  Story  on  Agency,  p.  143,  Hi.j  IM, 
■nd  note  1. 

3  See  Chap.  VIL 

*  Jaclnon  tr,  Walsh,  3  Johns.  R.  225 ;  and  see  The  PrSaident,  Mana^fers, 
and  Co.  of  the  Berks  and  Dauphin  Turnpike  Road  v.  Mjera,  6  Serf.  & 
Rawle,  (Penn.)  R.  12 ;  Clark  «.  Bentoo  ManufacCuriaff  Company,  IS  Wend 
(N.  Y.)  R.  356 ;  McDonougb  v.  Tempieman,  1  Har.  &.  Johns.  (Md.)  R. 
1S6. 

»  Randall  v.  Van  Vechteo,  19  Johns.  <N.  Y.;  R.  65,  per  Piatt,  J. ;  Tippets 
«.  Walker  et  al.  4  Mass.  R.  507,  per  Panons,  C.  J. ;  Bank  of  Columbia  v. 
Patterson's  Admr.  7  Crancb,  304,  per  Story,  J. ;  Dubois  e.  Delaware  & 
Hudson  Canal  Co.,  4  Wend.  (N.  Y.)  R.  385 ;  and  aeo  Chap.  VII. 

*  7  Ctancb,  299. 
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the  Uoited  States  held  the  action  weD  brought,  though  Mr.  Jus- 
tice Btoiy,  in  delivering  the  opinion  of  the  Court,  intimatea,  that 
an  action  might  have  laid  agamst  the  contracting  committee  per- 
aonally,  upon  their  express  obligation.  In  Randall  «■  Van 
Vechten  and  others,'  a  case  in  its  facts,  similar  to  that  just  men- 
tioned, the  question,  whether  the  contracting  committee  were 
under  such  circumstances  personally  liable  on  their  sealed  cove- 
naut,  came  directly  before  the  Supreme  Court  of  the  State  of 
New  York  ;  and  it  being  proved,  that  the  covenantee  had  recog- 
nised the  contract  as  that  of  the  corporation,  the  court  held  the 
committee  not  liable,  upon  the  express  ground  tbat  the  corpcwatioa 
was  suable  in  assumpsit.  These  cases  are  to  be  carefully  dis- 
tinguished from  Taft  v.  Brewster  et  al.*  and  Tippets  tr.  Wall^er 
et  al ; '  for  it  was  a  matter  of  endenee,  tbat  the  committee  were 
duly  authorized  to  contract  on  behalf  of  the  corporation,  and  that 
credit  was  given  to  it ;  whereas  in  Taft  e.  Brewster  et  al.,  which 
came  up  on  demurrer  to  the  declaration,  no  evidence  could  be ' 
^ren  upon  these  points  ,  and  the  court  held,  as  they  well  might, 
that  the  words  "  trustees,  &c.,'*  appended  by  the  obligors  to  their 
names  io  the  contract,  was  mere  detcriptio  perionarvm  ;  and  is 
Tippets  «.  Walker  et  al.  it  expressly  appeared  in  evidence,  that 
the  committee  were  not  authorized  to  make  the  contract  in  ques- 
tion, and  of  course,  like  the  agents  of  natural  persons,  under  such 
circumstances,  were  personally  liable  upon  it.* 

With  r^ard,  therefore,  to  the/orm  in  which  the  agents  of  co^ 
porations  must  execute  contracts,  whether  special- or  simple,  in 
order  to  aroid  personal  liability  and  to  bind  their  constituenu,  the 
general  principle  will  be  found  the  same  as  with  the  agents  of  nal- 


^  19  Johu.  a.  60;  and  aee  HcDonoagb  v.  Templomu,  1  Hu.  &  JabuL 
(Md.)  R.  I5& 
*  9  JohDO.  R.  334 ;  ud  eee  Skianer  «.  White,  13  Jobu.  R.  307. 

3  4  Mrhi.  R.  595. 

4  See  Mann  t>.  Chandler,  9  Mus.  R.  336;  RindaJl  e.  Van  Vechten,  9 
JtAaa.  (N.  Y.)  R.  64,  per  PUtt,  J. ;  Mott  b.  Hicka,  1  Cowan,  (N.  ¥.)  R.  531, 
per  Woodworth,  J. ;  HcDoooagh  «.  Templeman,  1  Har.  St  Johns.  (Hd.)  SL 
156;  Clark  «.  Beaton  Woollen  ManDftcturing  Co.  15  Wend.  (N.  Y.)  R. 

as& 
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ural  persona  ;  that  in  geoeral,  if  from  the  contract  itself,  or  from 
this,  coupled  with  the  conduct  of  the  panies  thereto,  it  appears,  that 
credit  was  ^veo  not  to  the  agent,  but  to  the  corporation,  and  that 
it  was  the  intent  of  the  psTtiesi  that  the  corporation  should  be 
bound,  whatever  may  be  the  particular  form  of  the  contract,  the 
corporation  is  alone  liable  upon  it. 

§  9.  1.  CorporatioDt,  like  natural  persons,  are  bound  only 
hy  tbe  acts  and  contracts  of  their  agents  done  and  made  witbin  the 
scope  of  their  authority.'  This  was  tbe  doctrine  of  the  Roman 
Law;  and  Wood,  who  cites  tbe  Digest,  says,  that  "corpora- 
tions ma/  borrow  money  by  their  syndick ;  but  if  be  borrows 
more  than  be  had  authority  for,  the  community  is  not  answerable 
for  it,  unless  the  mmey  came  to  their  use."  *  Where  the  treasurer 
of  a  corporation  was  authorized  by  vote  to  hire  money,  on  such 
terms  and  conditions  as  he  might  tbink  most  conducive  to  the 
interests  of  the  company,  for  the  purpose  of  meeting  certain  ac- 
ceptances of  the  defendant,  a  director,  of  drafts  of  the  company 
on  bim,  the  vote  was  held  to  authorize  the  treasurer  to  raise 
money  by  indorsing  on  behalf  of  the  company  drafts  drawn  by 
himself  for  that  purpose  ;  and  that,  the  acceptance  of  such  drafu 
by  the  defendant,  who  was  present  at  the  meeting  at  which  such 
TOte  was  passed,  and  who  was  benefitted  thereby,  precluded  him 
from  disputing  tbe  authority  of  the  corporation  to  pass  the'  vote.* 
Tbe  trustees  of  a  society  established  for  the  purpose  of  erecting  a 
moauinent  and  suitable  buildings  for  their  meetings,   were   au- 

lEsaez  Turnpike  Corporation  «.  Colliof,  8  Haw  R.  399;  Meebuics 
Buk  V.  Bank  of  Columbia,  S  Wheat  R.  337,  per  JobiMon,  3. ;  Clark  v.  Cor- 
■|«ration  or  WaahingtoD,  13  Wheat  R.  40;  Bank  of  U.  B.  v.  Daodridge, 
13  Wbeat  R.  63,  per  Story,  J. ;  Hartford  Bank  >.  Hart,  3  Daj,  (Conn.)  R. 
4S8;  National  Bank  «.  Norton,  1  Hill,  [N.  Y.)  R.  573;  State  Bank  of  In> 
diana  r.  State,  1  Black.  (Ind.)  R.  373 ;  Cnderhill  et  al.  e.  Oibaon  et  al.  3 
New  Hainp.  R.  353 ;  Lee  v.  Flemiogabourgrh,  7  Dana,  (Kf.)  R.  28 ;  Wash- 
ington Bank  r.  Lewia,  33  Pick  (Haa&)  R.  34 ;  Hayward  «.  Pilgrim  Society, 
91  Pick.  (UaM.)  R.  370;  Stewut  e.  Huntington  Bank,  XI  Serg;  St  Rawle, 
(Penn.)  R.  367, 369. 

a  Wooda  CivilLair,  E  1,  cb.  3,  p.  135 ;  Dig.  13, 1, 37. 

)  BeUuup  V.  Davis,  1  Apptetoo,  19  Maine  R.  453. 
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tborized  bj  vote  to  appropriate  the  funda  of  the  society  to  ifae 
erection  of  a  suitable  edifice,  and  were  required  by  the  b/-Iaws 
to  manage  tbe  finances  and  property  of  the  society,  apd  the  trus- 
tees thereupon  entered  into  a  contract  for  the  fauildii^,  and  having 
exhausted  the  funds  of  the  society,  and  there  remaining  a  debt  for 
which  (hey  were  personally  responsible,  voted  that  the  treasurer 
should  give  a  note  to  one  of  their  number  who  had  paid  the  debt, 
withoul  limiting  in  the  vote  tbe  time,  within  which  the  note  was  to 
be  given  ;  it  was  held,  that  by  vinue  of  their  authority  tb  manage 
tbe  finances  they  bad  power  to  authorize  the  note,  creating  one 
debt  to  pay  another,  and  that  under  their  vote  the  treasurer  might 
make  the  note  several  years  afterwards,  tbe  claim  not  being  then 
barred  by  lapse  of  time.'  And  where  die  directors  of  a  maaufactur- 
ing  corporation  authorized  its  ^ent,  under  the  Massachusetts  statute 
of  1808,  ch.  65,  to  raise  money  for  bis  own  use  on  the  credit  of 
the  corporation,  and  to  give  therefor  "  tbe  company  note  j"  ^e 
words  of  tbe  vote  were  held  to  authorize  a  ImU  of  exchange  drawn 
by  the  agent  in  the  name  of  the  company,  tbe  dishonor  of  which 
would  not  subject  them  to  damages.'  If  a  restricted  authority  is 
given  to  a  special  agent,  a  contract  made  by  faim  without  its  limits 
will  impose  no  obligation  on  his  constituent.  In  accordance  with 
this,  where  one  was  appointed  the  agent  of  a  turnpike  corporation 
to  contract  for  the  inakuig  of  a  certain  portion  of  the  road,  with 
the  restriction,  that  one  third  of  the  payment  on  such  contracts 
was  to  be  made  in  shares  in  the  road,  it  was  considered  that  a 
contract  made  by  him  without  this  stipulation,  would  not  charge 
the  corporation.^  If  the  officers,  whose  appropriate  business  it  is 
to  make  loans  for  a  corporation,  make  unlawful  loans,  the  corpor* 
tion  is  not  bound  by  thei;-  acts.*  As,  however,  the  appointment 
of  an  agent  may  he  implied  iirom  the  recognition  of  his  acts,  or  the 
permission  of  his  services,  so  may  the  extent  of  his  authority 
from  the  powers  usually  given  to  one  in  his  station.     Upon  this 


>  Hajward  v.  Pil^ms  Society,  21  Pick.  (Mua.)  R.  270. 
.     *  Tripp  «.  Swanzej  Paper  Comp&a]',  13  Pick.  (Masi.)  R.  391. 

3  Hiyden  et  al.  «.  Uiddlesex  Tumpike  Corporation,  10  Haae.  R.  403. 

*  Life  &  Fire  InBurance  Company  e.  Mechaaica  Fire  iDiaraoce  Company, 
7  Wend.  (N.  Y.)  0. 31. 
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principle  it  was  held,  that  the  general  agent  of  a  commission 
company^,  who  was  in  tbe  habit  of  accepting  bills  whicfa  were  af- 
terwards paid  by  the  company,  had  power  to  accept  bills  on  an 
expected  deliverer  of  goods,  though  the  by-laws  of  the  corpora- 
tion confeired  no  such  power  in  express  terms  upon  him.' 

Where,  however,  a  company  which  had  existed  as  a  voluntary 
association  was  afterwards  iocorporated,  it  was  decided,  that  their 
general  agent,  who  was  authorized  to  sign  notes  on  behalf  of  the 
corporation  for  debts  due  from  the  voluntary  company  for  stoct 
or  money  lent  them,  had  no  power  to  sign  .notes  for  the  corpora- 
tion given  for  the  purchase  money  of  a  fcrm,  the  title  of  which 
was  in  the  voluntary  association  ;  there  being  members  of  tbe 
former,  who  were  not  members  of  tbe  latter  body.*  And  gene- 
rally, tbe  president  of  a  corporation  is  not,  by  virtue  of  his  office, 
authorized  to  draw  checks  for  the  moneys  of  the  corporation  de- 
posited in  a  bank,  unless  by  the  established  usage  of  tbe  place 
where  the  operations  of  the  company  are  carried  on,  tbe  presi- 
dents of  such  corporations  are  in  the  practice  of  drawing  such 
checks,  without  any  special  authority  for  that  purpose.'  In  the 
case  of  Stow  p.  Wyae,*  the  general  agent  of  a  manufacturing 
corporation  was  held  by  the  Supreme  Court  of  Errors  in  Con- 
necticut unauthorized  to  sell  or  convey  the  real  estate  of  the  com- 
pany, without  specific  authority  ;  though  it  was  admitted  by  the 
court,  diat  it  might  be  incidental  to  his  power  as  agent,  to  borrow 
money,  give  promissory  notes,  and  do  many  other  acts  in  tbe  or- 
dinary course  of  the  business  of  the  company.  The  vice  presi- 
dent of  a  manufacturing  corporation,  after  it  had  become  insol- 
vent, gave  a  note  to  his  clerk  under  the  seal  of  tbe  corporation 
for  an  alleged  debt  due  from  tbe  corporation  to  himself,  for  the 
purpose  of  charging  tbe  stockholders  of  the  company  personally 
for  the  payment  of  the  note.  This  note  was  not  deemed  evidence 
of  a  debt  due  from  tbe  company  to  the  vice  president,  tbe  officer 

t  Munn  n.  Commission  Co.  15  Johns.  (N.  Y.)  R.  44. 

>  White  V.  Weelport  Cotton  Manufic,  Co.,  I  Pick.  [Hm.)  R.  315. 

3  FultoD  Sanb  v.  N.  Y.  and  Sharon  Canal  Co.,  4  Paiga,  (S.  Y.)  Cb^tL 
127. 

4  7  Conn.  R.  219. 
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who  had  affixed  the  seal  of  the  corporation  thereto ;  and  the  per- 
son, to  whom  be  bad  assigned  the  note,  could  not  recover  the 
amount  thereof  after  the  dissolution  of  the  corporation,  without 
proving  that  it  was  given  for  a  debt  actually  due.'  But  though  a 
payment  be  made  irregularly  bj  the  President  of  a  corporation, 
yet  if  it  he  justly  due,  and  there  be  no  reason  for  witbholding  it, 
it  cannot  be  recovered  back,  ou  die  ground,  that  he  bad  verbal 
directions  merely  from  tbe  directors  to  pay  it.' 

3.  Bank  charters  usually  confer  on  hoards  of  directors  full 
power  to  manage  or  conduct  the  affairs  of  the  company.*  Tbe 
directors  are,  however,  but  tbe  agents  of  the  corporation,  and 
where  their  authority  is  limited  by  the  act  of  incorporation,  have 
clearly  no  power  to  bind  their  principal  beyond  it.*  If  the  gen- 
eral power  of  making  by-laws  regulating  tbe  transactions  of  tbe 
corporation  remain  in  the  body  at  large,  tbe  power  of  tbe  directors 
may  be  circumscribed  by  them.'  A  distinction  has  been  taken  in 
Massachusetts  between  acts  of  an  agent  for  bis  principal  in  com- 
mon cases,  and  similar  acts  done  by  the  servants  or  officers  of  a 
corporation.  In  the  first  case,  it  is  said,  tbe  extent  of  the  author- 
ity is  known  only  between  tbe  principal  an^  agent ;  whereas  ip 
the  latter,  tbe  autbority  is  created  by  statute,  or  is  matter  of 
record  in  the  books  of  the  corporation,  to-  which  all  may  bava 
Sceess  who  have  occasion  to  deal  with  the  officers.*  The  restric- 
tions upon  the  power  of  the  agents  or  officers  of  a  corporation 
contained  in  tbe  act  of  incorporation,  we  can  readily  conceive, 
every  person  dealing  with  the  company  is  bound  to  nodce ;  but 
whether  this  be  true  of  every  restriction  made  by  a  by-law  upon 
the  power  of  the  general  agents  of  tbe  corporation,  may,  we  think. 


>  Bonafto  t>.  Fowler,  7  Paige,  (N.  Y.)  Cb.  R.  576. 

*  New  OrleanB  Building  Company  v.  Lawsai^  11  Lonisima  R.  31. 

3  Fleckner  v.  United  States  Bank,  6  WheaL  R.  356, 357 ;  Ridgwaf  ». 
Fanners  Bank  of  Bucks  Couotj,  13  Serg.  &  Rawie,  (Penn.)  S.  965. 

*  Salem  Bank  p.  Gloucester  Bank,  17  Mass.  R.  29,  30 ;  LJacoln  and  Ken- 
nebec Bank  v.  Richardaoo,  I  GreeoL  (Me.)  R.  81. 

ft  Ibid. 

«  Wycaan  v.  Hailowell  and  Aogasta  Bank,  14  Mass.  R.  58;  Salem  Bank 
«.  Gloucemer  Bank,  17  Hao.  R.  39. 
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admit  of  some  douI)t.'  The  directors  ofa  bank  alone  have  power  to 
make  discounts  and  Gk  tfae  conditions  of  them.'  They  have,  in 
general,  authority  to  control  all  the  property  of  a  bank,  and  may 
authorize  the  President,  or  one  of  their  number,  to  assigo  any  of 
the  securities  belonging  to  the  bank.'  They  are  iwt  authorized, 
bowefer,  to  pay  money  for  a  bank  which  it  does  not  oWe  ;  and 
therefore,  no  acts  of  theirs,  tending  to  create  an  obligation  to  that 
eSect,  can  be  operative.  It  was  accordingly  held,  that  if  a  bank- 
ing company,  incorporated  by' the  same  name  as  a  former  one, 
appoint  the  same  President  and  Cashier,  and  the  officers  receive 
and  issue  the  notes  of  the  former  company,  aud  declare  that  there 
is  no  difference  between  the  notes  thus  issued  and  those  of  the 
new  company,  the  new  company,  never  having  authorized  these 
proceedings,  are  not  liable  to  pay  such  notes.*  A  board  of 
directors,  authorized  to  conduct  the  affairs  of  the  company,  may 
empower  the  President  and  Cashier  to  borrow  money,  or  lo 
obtain  a  discount,  for  the  use  of  the  bank ; '  but  the  President 
alone  cannot  derive  such  an  authoiity  from  a  resolve  authorizing 
Atm  and  tKe  caakier  to  borrow  money.'  If,  however,  both 
agree  on  the  plan  of  borrowing,  it  is  unnecessary  that  both  should 
sign  the  papers  to  carry  it  into  efiecl.^  In  Massachusetts  it  has 
been  held  that  neither  a  President,  nor  a  Cashier  of  a  bank,  has 
ex  officio  authority  to  transfer  the  property  or  securities  of  the 
company  ;  but  must  have  an  express  authority  to  that  effect  from 
the  corporation  at  large,  or  tlie  directors,  as  the  case  might  be.' 

I  Wild  r.  Bank  of  PsBumaquoddjr,  3  Hbmd,  C.  C.  R.  506. 

>  Bank  of  United  Stitea  «.  Dana,  6  Peters,  R.  51 ;  Bauk  of  Melropolia  «. 
loMB,  8  Peten,  R.  16. 

3  Spear  n.  Ladd,  II  Mass.  R.  94;  Northampton  Bank  v-  Pepoon,  11  Maaa. 
R.  386 ;  aod  Me  $  2,  part  2,  of  this  Chapter. 

•  Salem  Bank  v.  Gloucester  Bank,  17  Mam.  R.  29;  Loncoln  and  Eeune- 
bec  Bank  r.  RichardEon,  1  Greenl.  (Me.)  R.  81. 

S  Ridgway  p.  Farmers  Bank  of  Bucks  County,  12  Serf.  St.  Rawle,  (Penn.) 
A.  S65 ;  Fleckner  v.  United  States  Back,  8  Wheat.  R,  3.55,  356,  357. 

•  Ridf«ay  V.  Fannera  Bank,  13  Serg.  8i  Rawle,  (Penn.)  R.  25& 

T  Life  and  Fire  Insurance  Company,  e.  Mechanic  Fire  Inaurance  Compa- 
ny, 7  Wend.  {N.  Y.)  R.  31. 

•  Hallowell  and  Au^uata  Bank  o.  Hamlin  et  a1.,  14  Mats.  R.  160;  Hut- 
ford  Bank  9.  Barry,  17  Uaaa.  R.  97. 
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Neitlier,  it  is  said,  can  the  Presidepf  or  Caslrier  charge  a  bank 
nilh  any  special  liability  for  a  deposit,  contrary  to  its  usage,  wttb- 
out  the  previons  authority,  or  subaequeot  assent  of  the  corporar 
tioQ.'  In  MassBcbu^tts,  however,  !t  b  admitted  that  a  cashier 
has  authority  ex  ojicio  to  endorse  a  note,  the  property  of  the  bank, 
as  a  measure  preliminary  to  a  suit,  and  to  authorise  a  demand  upon 
the  maker,  and  notice  to  the  endorser.*  These  narrow  limits  on 
a  cashier's  ex  officio  power  are,  however,  by  no  means  acknowl- 
edged by  the  highest  authority.  Od  the  contrary,  it  is  said,  that 
a  cashier  is  usually  entrusted  with  all  the  funds  of  a  bank,  in  cash, 
notes,  bills,  &c.,  to  be  used  from  time  to  time,  for  the  ordinary 
and  extraordiuary  exigencies  of  the  bank.  He  receives  directly, 
or  through  the  subordinate  officers,  all  moneys  and  notes.  He 
delivers  up  all  discounted  notes,  and  other  properly,  when  pay- 
ments have  been  made.  He  draws  checks  from  time  to  time,  for 
moneys,  wherever  the  bank  has  deposits.  In  short,  he  is  con- 
sidered the  executive  offic«',  through  whom,  and  by  whom,  the 
whole  moneyed  operations  of  the  bank  in  paying  or  receiving 
debu,  or  discharging  or  tramftring  stcurititt,  are  to  be  con- 
ducted. It  does  not  seem  too  much,  then,  to  infer,  in  the  abientt 
of  all  positive  restrictionty  that  it  his  duty  as  well  to  apply  the 
negotiable  funds,  as  the  mooeyed  capital  of  the  bank,  to  discharge 
its  debts  and  obligations.*  The  inducement  to  the  transfer  need 
not  appear  ;  hut  the  Courts  will  presume  the  transfer  to  have  been 
properly  made  by  the  cashier,  in  the  absence  of  proof  to  the 
contrary.*  This  presumption  is  not,  however,  conclusive  ;  and  the 
transaction  may  be  impeached  by  showing  that  it  was  not  in  the 
ordinary  course  of  business,  but  in  prejudice  of  the  rights  and 
interests  of  the  hank.'     If  the  cashier  of  a  bank  should  pay  to 

1  Ftnter  et  ftl  v.  Basez  BuA,  17  Hass.  R.  505. 

■  Hutford  Bank  t>.  Barry,  17  Htss.  R.  97.  The  Caabier  of  the  Bank  of 
Kentucfaj  hu  no  anthDrity  ex  ifffieio  to  accept  billa  of  azchaoge.  Pendletoo 
«.  Bank,  1  Monioe,  (Ey.)  R.  179. 

SFleckuer  v.  United  States  Bank,  8  Wheat  K.  360, 361,  per  Story,  J.; 
Ridgway  «.  Farmers  Bank  of  Bucks  County,  13  Serg.  St  Rawle,  (Penu.)  B. 
065 ;  Everett  et  al.  n.  United  States,  6  Port.  (Ala.)  R.  1G6l 

*  Everett  et  nl.  v.  United  States,  6  Pwt  (All.)  R.  166l 

■Ibid. 
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a  bona  fida  holder  a  forged  check  drawn  on  the  baok,  or  forged 
bank  bills,  the  payment  caoaot  be  recalled  ;  because  he  is 
entrusted  hy  the  bank,  with  an  implied  authority  to  decide  on  the 
genuineness  of  the  band  writing  of  the  drawer  of  the  check,  and 
of  the  paper  of  the  bank.  The  act  of  payment  is  to  be  distin- 
guished, in  this  respect,  from  a  mere  admission.' 

Again,  we  are  told,  that  the  cashier  of  a  bank  is,  virirUe 
e^cii,  generally  entrusted  with  the  notes,  secudties,  and  other 
funds  of  the  bank,  and  is  held  out  to  the  world  by  the  bank, 
as  its  general  agent  in  the  negotiation,  management,  and  disposal 
of  them.  Prima  facie,  therefore,  he  must  be  deemed  to  have 
authority  to  transfer  and  endorse  negotiable  securities,  held  by  the 
bank,  for  its  use,  and  in  its  behalf;  and  no  special  auihorily  for 
(his  purpose  is  necessary  to  be  proved.  If  any  baok  chooses  to 
depart  from  this  general  course  of  business,  it  is  certainly  at  liberty 
so  to  do  ;  but  in  such  case  it  is  incumbent  on  the  bank  to  show, 
that  it  has  interposed  a  restriction,  and  that  such  restriction  is 
known  to  those,  with  whom  it  is  in  the  habit  of  doing  business.' 
The  receipt  of  the  cashier  b  evidence  of  a  deposit,  so  as  to 
charge  tbe  bank ; '  and  the  Stale  Bank  of  Illbois  may  take  an 
appeal  by  its  cashier.* 

The  cashier  of  a  bank  has  a  general  authority  to  superintend 
the  collection  of  notes  under  protest,  and  to  make  such  arrange- 
ments  as  may  facilitate  that  object,  and  to  do  any  thing  in  relation 
thereto,  that  an  attorney  might  lawfully  do.  His  authority  does  not, 
however,  extend  so  far  as  to  justify  him  in  altering  the  nature  of 
the  debt,  or  in  changing  tbe  relation  of  the  bank  from  that  of  a 
creditor,  to  that  of  an  agent  of  its  debtor ;  ahbough  a  subsequent 
acquiescence  of  tbe  bank  in  such  an  exercise  of  power  may  ratily 


1  Levy  t>.  Bank  of  United  SUtm,  I  Binn.  (Peon.)  R.  27 ;  Bank  of  United 
State*  v.  Bank  of  ^SeoTgU,  10  Wfaeftt.  R.  333 ;  Sdeni  Bank  v.  Gloacester 
Bank,  17  Man.  R.  1 ;  Story  on  Agoncj,  §  115,  p.  104, 105. 

>  Wild  V.  Bank  of  Paaaaraaquoddy,  3  Uason,  C.  C.  R.  506,  per  Story,  J. 

3  State  Bank  «.  Kain,  1  Bre.  (111.)  R.  45;  SUte  Bank  «.  Locke  et  al.,  4 
Dev.(N.C)R.533. 

*  Horeland  e.  SUte  Bank,  1  Bre.  (111.)  R.  SOS.  An  agent  of  a  corpora- 
tion, vho  ia  neither  preaident,  chief  officer,  caabier,  treaauier,  nor  secretary, 
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and  confirm  it.'.  60,  an  agreement  hj  the  Freaident  and  Cashier 
of  a  bank,  that  ao  endorser  shall  not  be  liable  on  his  indorsement 
is  not  binding  on  the  hank.*  The  directors  alone  hare  power  to 
make  discounts  and  fix  the  conditions  of  them  ;  and  the  cashier 
can  only  bind  the  bank  io  the  discharge  of  his  ordinary  duties.' 

Independently  of  any  regoliiHon  of  the  directors,  their  sanction 
to  a  draft  made  on  the  bank  by  the  President  may  be  inferred 
from  circumstances.*  And  where  the  President  of  a  bank,  who 
was  authorized  to  raise  money  by  drawing  bills  on  iu  behalf,  to 
be  applied  to  its  use,  by  fraud  and  collusion  between  himself  and 
the  payee  of  a  bill  drawn  on  the  bank,  raised  money  on  it  to  be 
applied  to  the  payee's  use  ;  it  was  considered  that  a  honafidt 
indorsee,  who  had  received  it  in  the  usual  course  of  business, 
might  recover  tbereon  from  the  bank.* 

3.  If  the  agent  of  a  corporauon  make  a  contract  beyond  (be 
limits  of  his  authori^,  he  is  hound  himself,  in  the  same  manner 
as  the  agent  of  a  natural  person  would  be.* 

4.  If  a  corporation  ratifies  the  unauthorized  act  of  its  agent, 
the  ratification  is  equal  to  a  previous  auihori^,  as  in  case  of 
natural  persons ;  no  maxim  being  better  settled  in  reason  and  law, 
than  "  omnii  ratihabitio  retrohaketw,  et  mandato  priori  egmjHt- 
ratvr ; "  at  all  events,  where  it  does  not  prejudice  the  rights  of 
strangers.' 


cannot,  under  the  PeanaylvaDia  Btatote  of  Much  82, 1817,  enter  an  appeal 
from  an  award  of  arbitnlora,  though  aatharized  bo  to  do  by  the  directors. 
Washington  Company  ».  CuUen,  8  Serg.  &  Rawle,  (Penn.)  R.  517. 

1  Bank  of  PennaylvaDia  «.  Reed,  1  Watts  &  Setg.  {Penn.)  R.  101. 

>  Bank  of  United  *.  Dana,  6  Peteio,  R.  51 ;  Bank  of  Hetropolia  v.  Janet, 
8  Pelen,  R.  1& 

3  Ibid. 

*  Rldgway  «.  The  Fanners  Bank  of  Bucks  County,  12  Serg.  &  Rawle, 
(Penn.)  R.  356. 

6  Ridgwsy  V.  Farmera  Bank,  12  Serg.  &  Rawle,  (Penn.)  R.  356. 

*  Salem  Bank  v.  Gloucester  Bank,  17  Haas.  R.  29, 30 ;  Thayer  v.  Borton, 
19  Pick.  (Maai.)  R.  516,  517;  Stow  v.  Wyse,  7  Conn.R.  319;  Leo  r.  Plem- 
tngsbourgh,?  DaDa,(Ky.]R.28;  Underbill  et  aL  «.  Gibson  et  eL,  3  Nev 
Hamfx  R.  353 ;  HcClure  et  aL  ».  Benaet,  1  Blackf.  (lad.)  R.  19a 

'Flecknei*.  United  States  Bank,  8  Wheat  R.  363,  per  Story  J.;  Eanx 
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6.  It  is  also  well  esublisbed,  both  in  law  and  equity,  tbat> 
notice  to  an  agent  in  tbe  iransactions  for  which  he  is  employed 
is  notice  to  the  principal ;  for  otherwise,  where  notice  is  neces- 
saiy,  it  might  be  avoided  in  every  case  by  employing  an  agent. 
The  same  principle  applies  equally  to  a  corporation,  as  to  a 
natural  person ' 

In  esse  of  a  joint  agency,  as  of  directors  of  a  bank,  knowledge 
of  a  material  fact  imparted  by  a  director  to  the  board  at  a  regular 
meeting  is  notice  to  the  bank.*  Notice  to  either  of  the  directors, 
whilst  engaged  in  the  htuineu  of  the  bank^  is  notice  to  the  prin- 
cipal, the  bank.  Thus,  where  a  bill  of  exchange  was  sent  to  one 
of  the  directors  of  a  bank,  to  be  discounted  for  the  benefit  of  the 
drawer,  and  the  director,  who  was  a  member  of  tbe  hoard  which 
ordered  the  discount,  received  the  avails,  alleging  tbe  discount  to 
have  been  made  for  his  benefit,  tbe  bank  was  held  chargeable 
with  knowledge  of  the  fraud,  and  could  not  recover  on  tbe  bills 
against  tbe  drawer.* 

Where,  however,  a  director  is  not  engaged  in  the  business  of 
tbe  bank  notice  to  him  will  not  be  deemed  notice  to  the  bank. 
Thus,  when  one  of  the  directors  of  a  bank  who  were  author- 
ized, when  money  was  abundant,  to  solicit  and  procure  notes  for 
discount,  ohtamed  a  note  under  pretence  of  getting  it  discounted 


Taropihe  Corporation  v.  Collins,  8  Mass.  R.  299;  Hsyden  et  al.  «.  Middle, 
sex  Turnpike  Corporation,  10  Miss.  R.  403 ;  Salem  Bank  e.  Gloucester 
Bank,  17  Mass.  R.  08, 29 ;  White  v.  Westport  Cotton  Hanurae.  Co.  1  Pick. 
(Mass.)  R.  330 ;  Bulkier  v.  Derby  FiBhing  Co,  3  Conn.  E.  S53 ;  &  P.  Witte 
n  Same,  Ibid.  HBO ;  Bank  of  Pennsylvania  >.  Reed,  I  Watta  &.  Ser?.  (Pono.) 
R.  101 ;  Hayward  v.  Pilgrim  Society,  SI  Pick.  (Mass.)  R.  370 ;  EvereU  et 
tL  o.  United  Sutea,  6  Pott.  (Ala.)  R.  166. 

I  Lawrence  v.  Tucker,  7  GieenL  (Me.)  R.  195 ;  Bank  v.  Whitehead,  10 
Watts,  (Peun.)  R.  397. 

9  Bank  v.  Whitehead,  ID  Watts,  (Penn.)  R.  397 ;  Ez  parte  Holmee,  5 
Cow.  [N.  Y.)  R.  436 ;  Fulton  Bank  v.  N.  Y.  and  Sharon  Canal  Co,  4  Paige, 
(N.  Y.)  Ch.  R.  136. 

3  Bank  of  the  United  States  «.  Davis,  3  Hill,  (N.  Y.)  R-  451 ;  and  see 
Fnlton  Bank  v.  Benedict,  I  Hill,  (N.  y.]R.  4eO;-WBshiiigton  Bank  «.  Lew- 
ie, SS  Pick.  [Mass.)  R.  34,  31  i  Fulton  Bank  v.  N.  Y.  and  Sharon  Canal 
Compuiy,  4  Pus^  (N.  Y.)  Ch.  R.  13& 
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for  the  maker,  at  a  time  when  money  ttai  fcarce,  and  pledged  it 
to  the  bank  for  a  loan  to  himself,  and  the  maker  knew  that  the 
director  was  authorized  bj  the  bank  to  procure  notes  for  discount 
only  when  money  was  abundant,  it  was  held  that  the  director  had 
exceeded  his  authority  in  the  transaction,  and  that  the  bank  was 
not  bound  by  his  fraudulent  conduct ;  and  that  as  he  did  not  act 
in  his  capacity  of  director  in  procuring  the  discount,  the  bank 
was  not  affected  by  his  knowledge  of  the  circumstances  under 
which  he  received  the  note,  and  might  recover  of  die  maker.' 

Notice  of  a  dissolution  of  copartnership  published  in  a  news- 
paper, and  thus  accidentally  reaching  a  bank  director,  is  not 
equivalent  to  actual  notice  to  the  bank  ;  though  perhaps  if  notice 
of  such  a  dissolution  had  been  given  to  bim,  for  the  express  pur- 
pose of  being  by  him  communicated  to  the  bank,  it  would  have 
been  sufficient  notice  to  the  bank.*  It  seems  that  where  actual 
notice  of  dissolution  of  a  copartnership  is  necessary,  proof  that 
the  party,  as  a  bank,  sought  to  be  charged  with  it,  took  a  news- 
paper in  which  the  notice  was  published,  is  a  fact  from  which  ibe 
jury  are  authorized  to  infer  actual  notice,'  but  is  not  per  »  equiv- 
alent to  actual  notice-*  The  circumstance,  that  the  iodorser  of  a 
note  was  a  director  in  the  bank  in  which  it  was  discounted,  will 
not  be  deemed  constructive  notice  to  the  bank  that  the  note  was 
made  for  his  accommodation.*  A  subsequent  board  of  directors 
is  to  be  considered  as  knowing  all  the  circumstances  commuDica- 
ted  or  known  to  a  previous  board.  Thus,  upon  a  transfer  of 
bank  stock  to  one,  notice  to  the  board  of  directors,  that  he  held  it 
as  trustee  only,  was  deemed  to  be  notice  to  the  bank  ;  and  no 

1  WashingtOQ  Bank  r.  Uwib,  23  Pick.  (Han.)  £.  34. 

■  NaUoD^I  Bank  v.  Norton,  1  Hill.  (N.  Y.)  R.  678,  579,  5H);  and  see 
Fultoo  Bank  v.  N.  Y.  and  SharoD  Canal  Companj,  4  Paige,  (N.  Y.)  Ch.  R. 
136. 

3  Bank  of  South  Carolina  «.  Humphreys,  1  HcCord,  (S.  C.)  R.  388 ;  Mar- 
tin «.  Walton,  Ibid.  16 ;  and  aee  Greece  v.  McrchaDte  Inaoiance  Company, 
10  Pick.  (Maw.)  R.  402,  406,  407. 

*  Vernon  v.  Manhattan  Company,  17  Wend.  (N.  Y.)  R.  534, 597 ;  S.C. 
on  Error,  33  Ibid.  1B3,  lOlj  193 ;  and  see  Rowley  «.  Home,  3  Bing.  R.  3 ; 
National  Bank  t.  Norton,  1  Hill,  (N.  Y.)  R  578,  n.  a. 

9  Commercial  Bank  «.  Canninghain,  34  Pick.  (Maaa.)  R.  370. 
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subsequent  change  of  directors  could  render  necessary  new  notice 
of  the  fact.'  Knowledge  of  facts  by  a  mere  stockholder  in  an 
incorporated  manufacturing  company,  or  baolc,  is  not  notice  to 
the  corporation  of  the  existence  of  those  facts.* 

The  representations,  declarations,  and  admissions  of  the  agent 
of  a  corporation  stand  upon  the  same  footing  with  those  of  the 
•gent  of  an  lodividnal.  To  bind  the  principal,  they  must  be  wiUi- 
in  the  scope  of  the  authority  confided  to  the  agent,  and  must 
accompany  the  act  or  contract  which  he  is  authorized  to  do  or 
make.*  The  cashier  of  a  bank  possesses  no  incidental  power  to 
make  any  declarations  binding  upon  the  bank,  not  within  the  scope 
of  his  ordinary  duties.  He  has  no  authority,  upon  a  note  being 
offered  for  discount,  to  bind  the  bank  by  his  declaration  to  a  per- 
son about  to  become  an  indorser  on  it,  that  be  will  incur  no  risk 
or  responsibility  by  bis  becoming  ao  indorser  upon  such  discount.* 
Pijt  promise  to  pay  a  debt  which-  the  corporation  did  not  owe, 
or  his  admission  that  the  forged  bills  of  the  bank  were  genuine, 
would  not  bind  the  bank,  unless  it  had  authorized  or  adopted  his 
act.*  The  mere  admissions  of  a  director  or  stockholder  of  a  cor- 
poration are  not,  it  seems,  eridence  against  the  corporation,  even 
though  they  cannot  be  compelled  to  testify  on  account  of  their 
interest.* 


1  MectwDtcs  Bank  or  Alezaodria  v.  S«toD,  1  Petera,  R.  299;  .Fulton 
Bank  s.  N.  Y.  ftod  Sharon  Canal  Co.  4  Psige,  (N.  Y.]  Cb.  R.  136. 

0  Housatonic  and  Lee  Banka  tr.  Martin,  1  Metcalf,  (Mase.)  R.  294 ;  Fair- 
field Turnpike  Companj,  v.  Thorp,  13  Conn.  R.  182. 

'  Fairfield  Countjt  Turnpike  Company  ».  Thorp,  13  Conn.  173;  Stewart 
V.  HuntiDj[toD  Bank,  1 1  Serg.  &.  Rawle,  (Peon.)  R.  267, 269  ;  Hayward  «. 
Pilgrim  Socielj,  SI  Pick.  (Mom.)  R.  270 ;  Storline  v.  Marietta  Company, 
11  Serg.  &.  Rawie,  (Penn.)  R.  179. 

<  Bank  of  United  States  e.  Dana,  6  Petera,  R.  51  j  Bank  of  Metropolis  t. 
Jones,  8  Petori,  R.  12. 

&  Salem  Bank  *.  Glouceater  Bank,  17  Mass.  R.1;  Story  on  Agency, 
§  114,  lis,  p.  103,  104,105. 

•  Fairfield  Coanty  Turnpike  Company  o.  Thorp,  13  Conn.  R.  173 ;  Hart- 
ford Bank  v.  Hart,  3  Day,  (Conn.)  R.  494 ;  Osgood  v.  Manhattan  Bank,  3 
Cowen,  (N,  Y.)  R.^3;  Polleys  v.  Ocean  Insurance  Company,  3  Sbepley, 
(Me.)R.  141;  Ruby  v.  Abyssinian  Society,  15  Maine  R.  306;  NalionU 
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§  10.  As  natiiral  persons  are  -liable  for  the  wrongful  acts  and 
neglects  of  their  servants  and  agents,  dooe  in  the  course  and 
within  the  scope  of  their  employ ment,  so  are  |corporatioDS,  upon 
the  same  grounds,  in  the  same  manner,  and  to  the  same  extent. 

A  bank  is  liable  for  the  fraud  or  mistakes  of  Its  cashier  or 
clerk  in  the  entries  in  its  books,  and  in  the  false  accounts  of  de- 
posits,' and  for  improperly  refusing  by  ifa  directors  to  permit  an 
individual  to  subscribe  for,*  or  to  transfer  stock."  And  where, 
by  contract  made  through  its  President  or  agent,  a  corporation, 
established  for  the  purpose  of  pressing  cotton,  agreed  to  unload  a 
boat,  and  the  company's  slaves  look  possession  of  it  for  that  pur- 
pose, and  carelessly  sunk  it,  the  corporation  was  held  responsible 
for  the  damages.*  And  generally  a  corporation  is  civilly  respon- 
sible for  damages  occasioned  by  an  act,  as  a  trespass,  or  a  tort, 
done  at  its  command,  by  its  agent,  in  relation  to  a  matter  within 
the  scope  of  the  purposes  for  which  it  was  incorporated.  It  is 
not,  however,  responsible  for  unauthorized,  and  unlawful  acts  even 
of  its  officers,  though  done  colore  officii.     To  fix  the  liability,  it 

Bulk  t.  Norton,  1  Hill,  (N.  V.)  R.  579,  ud  antiboiitiefl  tbove-    See  also 
Cliap.  XVIIL  j  a 

1  Sakoi  Baok  v.  Gloucester  Bftnk,  17  Hasa.  R.  I ;  Gloucacrter  Bank  ■. 
Salem  Bank,  Ibid.  33 ;  Foster  et  al.  Ex'ors.  «.  The  Eraez  Bank,  Ibid.  479 ; 
Uanhattan  Company  v.  Lydig,  4  JoLdb.  (N.  Y.)  R.  377 ;  uid  see  Cliap. 
VIII.  of  CoDtracts,  and  Chap.  XL  of  Capacity  of  a  Corporation  to  sue,  and 
its  liability  to  be  sued. 

*  Union  Bank  v.  HcDooaagh  et  at.,  5  Louisiana  R.  63 ;  and  see  Ware  v. 
Barataria  and  Lafourche  Canal  Company,  15  Louisiana  R.  168. 

3  Chap.  X.  j  a 

*  Harlatt  r.  Levee  Steam  Cotton  Press  Company,  10  Louisiana  R-  583. 

>  Duncan  e.  Suny  Canal  Proprietors,  3  Starkie,  SO ;  Smith  v.  Binnini^am 
Gas  Company,  1  Adolph.  &.  Bllia,  596;  3  Nev.  &  U.  771 ;  Rex  v.  Medley 
et  a].,  6  0.  Ac  P.  392,  Denman ;  Hawkins  «.  Dutchess  and  Oran^  Steam- 
boat Company,  3  Wend;  (N.  Y.)  R.  452 ;  Beach  «.  Fulton  Bank,  7  Cow.  (N. 
Y.)R.485;  Kneass  v.  Schuylkill  Bank,  4  Waah.C.C.  R.  106;  Lyman e. 
White  River  Bridge  Company,  3  Aik.  (Vt)  R.  355 ;  Rabassa  v.  Orleans 
Navi^tion  Company,  3  Louisiana  R.  461 ;  Goodloe  e.  City  of  Cinciooati, 
40hioR.5J3;  Smith  t>.  Same,  Ibid.  414;  McCready  v.  GuardiBn%  di«.9 
Sei^.  &  Rawle,  (Penn.)  R.  94;  Hamilton  County  t.  The  Cincinnati  and 
Wooeter  Turnpike  Company,  Wright,  (Ohio)  R.603;  Riddle  v.  Prop*tra;, 
&C.,  7  Mass.  E.  1S7 ;  Thayer  f.  Boston,  19  Pick.  (Haas.)  R.  516,  S17. 
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must  eitber  appear,  that  the  officers  were  expressly  authorized  lo 
do  the  act,  or  that  it  was  done  bona  fide  in  pursuance  of  a  general 
authority,  in  relation  lo  the  subject  of  it,  or  that  the  act  was 
adopted  or  ratified  by  the  corporation.' 

Oq  the  other  band,  the  officer  or  agent  of  a  corporation  is  liable 
to  the  corporation  for  all  damages,  occasioned  byhis  violation  of 
the  duties  and  obligations  he  owes  to  his  principal,  whether  it 
consists  in  positive  miscoaduct,  or  neglect,  or  omissions.  The 
directors  of  a  moneyed  institution  are  responsible  to  it,  in  an  action 
in  the  case,  for  improperly  obtaining  and  disposing  of  the  funds  or 
property  of  the  company.*  They  are  liable,  however,  only 
individually  and  severally,  and  not  jointly  as  directors,  unless  the 
act  complained  of  be  done  by  a  majority  of  the  board  of  directors, 
when  by  the  act  of  incorporation,  a  majority  only  is  competent  to 
transact  the  business  of  the  company.'  And  generally  where 
there  has  been  a  waste  or  misapplication  of  the  corporate  funds, 
by  the  officers  or  agents  of  the  company,  a  suit  in  equity  may  be 
brought  by,  end  in  the  name  of,  the  corporation,  to  compel  them 
to  account  Ibr  such  waste  or  misapplication.*  But  as  a  Court  of 
Equity  never  permits  a  wrong  to  go  unredressed  merely  for  the 
sake  of  form,  if  it  appeared  that  the-  directors  of  a  corporatioa 
refused  in  such  case  to  prosecute,  by  collusion  with  those  who 
had  made  themselves  answerable  by  their  negligence  or  fraud,  or 
if  the  corporatioD  was  still  under  the  control  of  .those  who  must  be 
the  defendants  in  the  suit,  the  stockholders,  who  are  the  real 
parties  in  interest,  would  be  permitted  to  file  a  bill  in  their  own 
names,  making  the  corporation  a  party  defendant.'  And  if  the 
stockholders  were  so  numerous  as  to  render  it  impossible,  or  very 
ioconvenient  to  bring  them  all  before  the  court,  a  part  might  file 
a  bill,  in  behalf  of  themselves  and  all  others  standing  in  the  same 
situation.^     The  jurisdiction  of  chancery,  in  such  cases,  proceeds 

1  Thayer  v.  BosIod,  19  Pick.  (Mass.)  R.  516,  517,  per  Shaw  C.  J. 

»  The  Franklin  Inaurnnce  Company  «.  Jenkins,  3  Wend.  (N.  Y.)  R.  130 

'  Ibid. 

«  Robinson  ».  Smitii,  3  Paige,  (N.  Y.)  Ch,  R.  233,  per  Walworth,  Chan. 

s  Ibid. 

*  Ibid,  and  see  Hicheiu  t>.  Congreve,  4  Rusb.  563. 
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in  case  of  joint  stock  corporations,  upon  the  same  principies 
applied  to  charitable  corporations  in  EoglaDd.  The  direaors 
are  the  trustees  or  managing  partners,  and  the  stockholders  are 
the  eeatuit  fue  trust,  and  have  a  joint  interest  in  ail  the  property 
and  effects  of  the  corporation.  And  no  injury  that  tbe  atock- 
bolders  may  sustain  by  a  fraudulent  breach  of  trust  can,  upon 
the  general  principles  of  equity  be  suffered  to  pax  without  a 
remedy.'  But  where  an  incorporated  company  had  engaged  in 
unauthorized  and  illegal  transactions,  a  stockholder,  who  has  ac- 
quiesced therein,  by  knowingly  participating  in  the  profits  of  suck 
transactions,  will  not  be  allowed  to  charge  the  directors  personally 
for  an  eventual  loss  arising  therefrom." 

The  relation  of  cestuis  que  trutt  and  trustees  does  not  exist 
between  the  stockholders  of  an  incorporated  company  and  tbe 
corporation ;  nor  are  they  in  tbe  relative  situation  of  partners  ; 
nor  are  tbe  stockholders  creditors  of  the  company.'  The  com- 
pany is  the  mere  creature  of  tbe  law,  a  politic,  and  Dot  a  natural 
body,  made  up  by  the  compact  entered  into  by  tbe  stockholders, 
each  of  whom  becomes  a  corporator  identified  with,  and  forming 
a  constituent  part  of,  the  corporate  body.*  Hence,  when  there 
is  a  fraudulent  purchasing  of  the  slock  of  a  company  by  its  officers 
with  tbe  company  funds,  the  remedy  is  not  against  tbe  latter  in  its 
corporate  character,  but  against  the  directors,  by  whom  the  fraud 
may  have  been  committed,  or  through  whose  management  the  loss 
has  been  sustained.* 

The  officers  and  agents  of  a  corporation  are  liable  for  losses 
and  defalcations  occasioned  by  their  neglects,  as  well  as  by  their 
positive   mbconduct.*      It  should   be  observed,  however,  that 

1  RobinBon  e.  Smitli,  3  Puge,  (N.  Y.)  Cban.  R.  933,  per  Walworth ;  ind 
see  Wood,  Inst.  B.  1,  ch.  8,  p.  110;  11  Co.  R.  98  b.;  and  Vecphnck  v. 
Hercanlile  InBureucB  Company,  1  Edwards  {N.  Y.)  Chan.  R.  34;  Scott  *. 
Depeyster,  1  Edwards  (N.  Y.)  Chan.  R.  5ia 

s  Scott  v.  Depeyster,  1  Edwards  (N.  Y.)  Chan.  R.  513. 

^  Verplanck  v.  Mercantile  Insurance  Company,  1  Edvuds  (N.  Y.)  Cban. 
R.  67,  per  McCoun,  Vice  Chancellor. 

*  Ibid. 

*  Ibid. 

*  Percy  t>.  Millaudvn  et  al.  3  Louieana  R.  568 ;  Pontcliartrain  Rail  Road 
ConptDf  t.  Paulding,  11  LouisaiH  R.  41. 
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thou^  loss  accrue  to  the  funds  of  an  incorporaEed  compsny 
through  a  mere  error  on  the  part  of  the  directors,  they  are  not 
personally  liable  unless  there  has  been  negligence  or  fraud.  No 
man,  who  takes  upoa  himself  an  office  of  trust  or  confidence  for 
another,  or  the  public,  contracts  for  any  thing  more  (ban  a  diligent 
attention  to  its  concerns,  and  a  faithltil  discharge  of  its  duties. 
He  is  not  supposed  to  have  attained  infallibility,  and  does  not 
therefore  stipulate,  that  he  is  free  from  error.'  The  directors  of 
an  incorporated  company  must  take  the  seme  care,  and  use  the 
same  diligence  as  factors  or  agents.  They  are  answerable  not 
only  for  their  own  fraud  and  gross  negligence,  but  as  they  are 
usually  interested  in  the  stock,  and  act  in  relation  to  a  bailment 
of  the  corporate  funds  to  them,  beneficial  to  both  parties,  they 
must  answer  (or  "  ordinary  neglect,"  or  the  omission  of  that  care 
which  every  man  of  ordinary  prudence  takes  of  his  own  concerns.* 
Upon  these  principles,  it  is  evident,  that  in  the  appointment  of 
officers  and  agents  for  the  company,  as  a  secretary,  they  do  not 
become  sureties  for  their  fidelity  and  good  behavior.  If  they 
select  persons  to  fill  subordinate  situations,  who  are  known  to 
them  to  be  unworthy  of  trust,  or  of  notoriously  bad  cbaracler, 
and  a  loss  by  fraud  or  emhezdement  ensues,  a  personal  liability 
rests  upon  them.  But  if  this  be  not  the  case,  they  have  &  right 
,to  repose  confidence  in  their  secretary  in  every  thing  within  the 
scope  of  his  duties."  Accordingly,  where  the  secretary  of  aa 
insurance  company  embezzled  its  funds,  by  altering  checks  and 
keeping  back  money  received  to  be  deposited  ;  and  whenever 
information  was  required,  produced  forged  bank  books,  the  entries 
ID  the  books  of  the  company  being  regularly  made,  as  if  he  had 
actually  made  the  deposits,  and  had  thus,  from  time  to  time, 
passed  his  accounts  with  committees  appointed  to  examine  thero  ; 
and  it  appeared,  that  the  gen»^1  conduct  and  investigation  of  the 
directors  were  the  same  pursued  in  other  companies  by  prudent 
men,  on  a  bill  filed  by  a  stockholder  against  the  directors  person- 
alty, it  was  held,  that  they  were  not  liable  on  account  of  such 
fraud  and  embezzlement.*     But  where  it  was  the  duty  of-the 

1  Scott  V.  Dep«;ater,  I  Edwards  (N.  Y.)  Chao.  R.  5ia 
■  Ibid.  3  Ibid.  *  Ibid. 
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President  of  a  railroad  company  to  take  a  bond  for  the  security 
of  the  company  from  the  Secretary,  which  he  neglected  to  do, 
he  was  held  liable  for  the  defalcations  of  the  Secretary  to  the 
amount  of  the  bond,  which  it  was  his  duty  to  take.' 

Indeed,  whether  we  consider  their  mode  of  appointment  or  of 
action,  their  powers,  rights,  and  liabilities,  or  the  liabilities  and 
r^hts  of  their  constituents,  by  virtue  of  their  acts  or  contracts, 
ne  can  perceive  no  difference  in  principle  or  precedent,  between 
the  agents  of  corporattons,  and  those  of  natural  persons,  unless 
expressly  made  by  the  act  of  incorporation  or  by-laws. 

§11.  With  r^ard  to  the  general  right  of  a  factor  or  agent  of 
a  corporation,  to  maintain  an  action  in  his  own  name  on  contracts 
made  directly  with  him,  or  for  injuries  done  to  the  pn^erty  of 
the  corporatioo  in  bis  possession,  we  can  perceive  no  reason  in 
principle  for  a  distinction  in  this  particular  between  him  and  the 
lactor  or  ^ent  of  a  natural  person.  Such  a  factor  or  agent, 
equally  with  the  factor  or  agent  of  a  natural  person,  could  aval] 
himself,  in  a  case  to  which  they  apply,  of  the  principles  of  com- 
mercial Ian  applicable  to  merchants  tfnd  their  factors  in  this  re- 
spect. In  general,  however,  where  a  contract  is  made  Uirou^h 
an  agent  with  a  corporation,  the  action  must  be  brought  in  the 
name  of  the  corporaticui,*  and  this  wilt  especially  hold,  as  a  mat- 
ter of  policy,  in  case  of  the  agent  of  that  greatest  of  all  cwpo- 
rations,  a  State.*  And  where  certain  members  of  a  turapike 
corporation  agreed  in  writing  to  pay  to  the  agent  of  the  corporation, 
or  order,  all  assessments  made  by  the  corporation  on  their  shares, 
it  was  held  by  the  Supreme  Court  of  Massachusetts,  that  no 
action  could  be  maintained  upon  this  undertaking  in  the  name  <^ 
the  agent,  but  that  it  must  be  brought  in  the  name  of  the  corpo- 
ration,* 

1  Pontchutmn  Rail  Road  Company  v.  PtaHing,  11  Loniiiaua  JB.  41. 

s  Binaey  et  al.  e.  Flumlef,  5  Yennont  R.  500. 

3IriBhe.WebBteretal.SGr(ieat.(Me.)R.  172,  173. 

*  Worceater  Tornpike  Corporation  r.  WilUrd,  5  Mmb,  R.-80 ;  Gilmore  v. 
Pope,  5  Mtsa.  R.  491 ;  Taanton  and  South  Boston  Turnpike  e.  Whiting,  10 
Mw.  a.  33& 
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§  13.  The  agents  or  a  corporation,  like  the  agents  of  a  natural 
person,  are  entitled  in  l^al  presumption  to  be  paid  for  their 
services  b;  the  principal,  the  corporation,  what  they  are  reason- 
ably worth.  The  officers  of  a  corporation,  who  are  to  receive 
any  compensation,  are  usually  provided  for  by  regular  salaries. 
Where  there  is  no  salary,  and  no  particular  contract,  much  must 
depend,  as  in  other  cases,  upon  the  custom  with  regard  to  com- 
pensation for  the  particular  services,  and  the  expectation  of  the 
parties  growing  out  of  it.  Where  the  law  required  a  bank  to 
appoint  a  clerk,  and  the  records  showed  his  appointment,  but 
did  not  show  any  fixed  salary  provided  for  him,  it  was  held  that 
be  might  recover  for  his  services  in  assumpsit  centum  valebant.' 
Directors  of  corporations,  and  even  of  companies  incorporated 
for  the  purpose  of  making  profit,  as  banks,  insurance,  gas  com- 
panies, and  the  like,  are  not  usually  compensated  for  ibeir  ordinary 
services  as  directors.  Thus  the  directors  of  a  gas  company  in 
England  were  not  considered  servants  of  the  company  in  such  a 
sense,  as  to  be  entitled  to  remuneration  for  their  labor  as  directors, 
according  to  its  value,  and  even  a  resolution  of  the  company,  not 
valid  under  the  act  of  incorporation  as  a  by-taw,  to  allow  them  a 
stated  compensation,  was  not  considered  a  contract  for  com- 
pensation, even  if  as  a  contract  it  would  have  been  available.* 
The  charters  of  banks  sometimes  provide  expressly,  "  that 
DO  director  shall  be  entided  to  any  emolument,  unless  the  same 
shall  have  been  allowed  by  the  stockhtdders  at  a  general  meet- 
ing.'" Such  a  clause,  however,  is  not  construed  to  deprive 
directors  of  compensaiion  for  services  rendered  to  the  bank  while 
they  are  directors,  if  they  are  not  rendered  in  their  capacity  as 
such.*  But  where  a  director  renders  extra  services  to  die  cor- 
poration, and  presents  no  accoimt,  and  makes  no  claim  for  com- 
pensation, durii^  eight  years  thereafter,  and  continues  director 
during  that  lime,  ha  cannot  recover  on  an  implied  promise  to  pay.* 


1  Waller  v.  Bank  of  Kentuckf,  3  J.  J.  Harab.  (Ey.)  R,  006. 

B  Diin*toD  V.  Imperial  Gas  Company,  3  B.  &  Adolph,  135. 

3  Cbandler  «.  Mounoutli  Bank,  1  Gnen,  (N.  J.)  R.  255. 

«  Ibid. 

s  Utica  lanwance  Company  e.  Bloodg(M»d,3  Wend.  (N.  Y.)  R.  652. 
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A  cashier  of  an  insolreai  baolc  has  no  lien,  in  New  York,  on 
the  funds  of  the  bank  for  hb  salary,  but  must  come  ia  as  an  ordi- 
nary creditor.'  A  clergyman  catered  into  a  contract  with  a  vestry, 
who  were  not  legally  elected,  but  were  yet  a  vestiy  dt  facto, 
for  a  year's  service,  in  ignorance  of  the  ill^lity  of  the  election 
and  without  collusion,  and  having  performed  the  service,  was  held 
entitled  to  recover  of  the  church  upon  his  contract.^  Id  ibe 
ensuing  year  the  same  clergyman  entered  into  a  contract  with  the 
same  vestry,  after  be  was  apprised  of  the  illegality  of  the  election, 
and  the  court  upon  the  ground  of  collusion,  decreed  a  perpetual 
injunction  against  any  suit  for  services  for  that  year.'  A  manu- 
facturing corporation,  whose  duration  was  not  limited  by  its  charter, 
agreed  with  a  stockholder,  that  during  the  time  for  which  the 
corporation  was  established,  be  should  devote  his  whole  time  and 
skill  to  its  service  in  carrying  on  the  business  of  the  company, 
and  be  paid  a  yearly  salary  so  long  as  be  should  perform  such 
service,  and  that  on  his  death,  or  refusal  to  perform  the  service, 
the  corporation  should  be  discharged  from  its  obligation  to  em- 
ploy him.  The  agent  commenced  his  services  under  this  agreement, 
but  the  business  proving  unprofitable,  a  majority  of  the  stockhold- 
ers, after  the  lapse  of  more  than  four  years,  voted  to  dissolve  the 
corporation.  The  agent  was  accordingly  dismissed,  and  the  cor- 
porate properly  transferred  to  trustees,  who  were  authorized  to  pay 
debts  and  distribute  the  surplus  amongst  the  stockholders,  and  notice 
was  given  to  the  Governor,  under  the  statute,  that  no  further 
interest  was  claimed  in  the  charter.  Upon  this  state  of  facts, 
the  court  held,  that  tbe  agent  was  released  Crom  bis  obligation  to 
serve  the  company,  but  that  he  was  entitled  to  an  indemnity  for 
the  loss  sustained  by  its  refusal  to  employ  him.* 

§  13.  1.  When  a  corporauon  bas  sustuned  loss  by  tbe  fraud, 
embezzlement,  or  other  misconduct  of  a  corporate  officer  or  agent 

I  Bmya  v.  Receiver  &c.  9  Coiren,  (N.  Y.)  R.  41%  note. 

>  The  VmUt  of  Sl  Luke's  Cbuicb  e.  Matthews,  4  Dew.  (S.  C)  CbiJi.  R. 
578. 

i  Tbe  Ve«lry  of  St  Lube's  Chuch  v.  MatthevB,  4  Deaa.  [9.  C)  Chan.  R. 
578. 

*  Kerere  v.  Boston  Ckipper  Compeny,  IS  PicL  (Maai.}  R.  SSL 
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of  trust,  it  frequeotlj  becomes  a  question  of  great  moment  to  it, 
whether  the  sureties  od  the  bond,  uauaUjr  required  as  ao  indemnity 
against  losses  of  this  nature,  are  liable  thereon.  We  have  already 
briefly  considered  what  species  of  security  may  in  general  be 
taken,'  that  its  acceptance  by  the  corporation  may  in  proper  cases 
be  presumed,'  and  that  the  taking  of  sucb  a  bond  is  not,  in  gen- 
eral, necessary  to  the  complete  appointment  of  die  officer  required 
to  give  it  ;*  and  it  now  remaios  for  us  to  present  such  farther 
decisions  upon  this  subject,  as  its  interesting  nature  demands. 
Where  an  act  incorporating  certain  banks  authorized  the  directors 
to  make  by-laws  for  the  governmenl  of  the  banks,  and  made  it  the 
duly  of  the  directors  to  uke  such  security  for  the  good  behavior 
of  the  officers  as  the  I^-lans  should  prescribe  ;  and  a  bylaw  of 
the  directors  declared,  that  the  cashier  should  give  bond  to  the 
bank  io  a  certain  sum,  with  one  or  more  sureties  to  be  approved 
by  the  board,  and  "  the  first  boc^-keeper  in  six  thousand  dollars  ;" 
■  bond  given  by  the  two  sureties  for  the  first  book-keeper,  end 
accepted  by  the  board,  was  held  bindbg  upon  the  sureties, 
although  the  book-ketper  hinuelfwiu  not  joined  in  the  bond.*  A 
bank  was  incorporated  with  power  to  appoint  all  necessary  offi- 
cers, to  take  bonds  from  them,  and  to  make  all  necessary  by-laws, 
rules,  and  regulations.  By  one  of  the  by-laws  it  was  provided, 
that  it  sfaoukl  be  the  duty  of  every  other  officer  of  the  bank  to 
perform  such  services,  as  might  be  required  of  them  by  the  Presi- 
dent and  Cashier.  In  an  action  against  the  principal  and  sureties 
of  a  bond  given  by  a  bdbk-keeper  of  a  hank,  conditioned  for  the 
laithful  performance  of  the  duties  of  his  office  "  and  of  all  other 
dvtiei  required  of  him  in  $aid  bank,'"  the  bond  was  adjudged  to 
have  been  taken  in  conformity  with  the  charter  ;  and  the  book- 
keeper having,  whilst  in  discharge  "  of  the  other  duties  required 
of  him,"  taken  large  sums  of  money,  the  sureties  were  rendered 


■  Se«  Chap,  on  Coottacti,  sopm  $  10. 

■  See  Chip,  on  Contracts,  suprs  §  6,  part  3. 
3  See  Thia  Chap.  §  3,  parts  3  &  a 

*  Bank  of  Nortbem  Libertiea  v.  CrevoD,  19  Serg.  &  Rawle,  (Penn.)  R. 
306;  and  see  Greenfield  et  al.  e.  Yeatea  et  al.,  3  Bairle,  (Penn.)  R.  156 ; 
Coounonwealth  t.  Lamkin,  1  Watts  St,  Serg.  (Penn.)  R.  36& 
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liable  oa  his  bond.'  A  cODditkn  in  a  cashier's  bond  "  to  account 
for,  settle,  and  pajr  orer  ell  money,  &c.,"  is  equivalent  to  a  con- 
dition "  for  good  behavior  ; "  and  if  it  were  not,  a  clause  in  the 
charter  prescribing  the  latter  condition  is  onljr  enabtiog,  and  does 
not  preclude  the  insertion  of  the  former  condition.*  Where  it  is 
a  cashier's  duty  to  be  sworn  before  eotermg  on  the  perfonnance  of 
his  official  business,  his  bond  is  not  avoided  in  favor  of  the  sure- 
ties by  his  omission  to  be  sworn,  but  such  omission  is  rather  a 
breach  of  the  condition  of  the  bond,  "  to  perform  all  the  duties  of 
cashier."*  A  bank,  authorized  to  make  by-laws,  and  to  take  bond 
from  the  cashier  for  the  "  faithful  discbai^e  of  the  duties  of  his 
office,"  may  t^ke  a  bond  with  condition,  tbat  be  shall  perform 
the  duties  of  his  office  accordii^  to  law  and  the  by-laws  of  the 
institution,  and  that  he  shall  not  make  known  any  secrets,  or  the 
state  of  the  funds,  &.c.  to  any  person,  except  the  directors,  &c. ; 
and  as  these  terms  may  be  required  of  the  cashier  by  the  by-laws^ 
they  may  be  Inserted  in  the  bond.*  A  bond  *'  well  and  truly  to 
execute  the  duties  of  cashier  or  tell»,  or  words  tantamount,  in- 
cludes and  secures  not  only  honesty,  but  reasonable  skill  and  dili- 
gence, on  the  part  of  such  an  officer.  If  therefore  he  perform 
the  duties  of  his  office  negligently  and  unskilfully,  or  if  be  violate 
them  for  want  of  capacity,  the  condition  of  his  bond  is  broken, 
and  his  suredes  are  liable  for  his  misdoings.*  In  Uaion  Bank 
V.  Clossey,*  the  condition  of  a  bond,  that  a  clerk  in  die  bank 
**  should  well  and  faithfully  perform  the  duties  assigned  to,  and 
the  trust  reposed  in  him,  as  first  teller,"  was  held  to  apply  to  his 
honesty,  and  not  to  his  ability  ;  and  his  sureties  were  declared  not 

1  PlHDtera  Btak  v.  Lunkin,  R.  U.  Chulton,  (Ga.)  R.  29. 
>  State  Bank  d.  Locke,  4  Dev.  (N.  C.)  R.  53d ;  aee  Jones  n  WooUun,  1  D. 
&a.393;5R&,A.769;S  ChiL  3^ 
"  State  Bank  e.  Chetwood,  3  HtlsL  (N.  J.)  R.  1. 

*  B«ak  of  Csrltsle  e.  Hopkina,  1  Monr.  (Ey.)  R.  345. 

B  Hiboi  «.  Mecbanic*  Bank,  1  Petera,  R.  46 ;  State  Bank  v.  Chetwood, 
3  HakL  (N.  J.)  R.  25;  Barringtoa  e.  Bank  of  WasbiDgton,  14  Serf.  & 
Rairle,  (Penn.)  R.  405 ;  AmericBD  Bank  «.  Adams,  13  Pick.  (Maoa.)  R. 
303;  State  Bank  t>.  Trotter,  SDct-  [N.  C.)  R.  535,536;  State  Bank*.  Locke, 
i  Dev.  (N.  a)  R.  539. 

•  XO  Johna.  (N.  Y.)  R.  371- 
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to  be  responsible  for  a  loss  arising  from  bia  mifiUke  in  paying  a 
cbeck.  This  decision  is  doubted  in  S.tate  Baok  e.  Trotter,'  unless 
all  that  is  meant  is,  tbat  such  a  bond  does  not  guaranty  against  all 
mistakes,  or  imply  tbe  utmost,  and  perfect,  but  only  reasonable 
skill  and  diligence.  It  is  agreed  in  such  a  case,  that  if  tbe  teller 
conceal  deficiencies  that  at  first  arose  from  mistake,  and  make 
fake  entries  in  the  books  for  tbe  purpose  of  conceabnent,  it  is  a 
breach  of  tbe  bond,  and  tbat  the  sureties  are  liable  for  the  loss 
sustained  in  consequence  of  such  fraudulent  conduct.*  Such 
words  clearly  include,  too,  tbe  omission  of  tbe  plain  duty  of  enter- 
ing in  tbe  books  of  tbe  bank  a  credit  to  a  customer's  account, 
by  means  of  which  omission  the  cashier  escaped  being  chained 
for  tbe  sum,  and  f«tained  tbe  amount  to  his  own  use,  until  long 
afterwards  found  out.*  A  bond  for  the  faithful  performance  of 
tbe  duties  of  tbe  office  of  teller  or  cashier  covers  all  defaults  in 
tbe  duties  of  such  office,  annexed  Gvm  time  to  time  by  those  who 
are  authorized  to  control  the  affiiirs  of  the  bank  ;  and  tbe  sureties 
enter  into  the  contract  in  refermice  to  tbe  rights  and  authority  of 
the  president  and  directors,  under  the  charter  and  by-laws.* 
Where  a  cashier  exceeded  bis  powers  by  changing  the  securities 
of  tbe  bank,  his  sureties  were  held  liable  ;  but  the  measure  of 
damages,  in  a  suit  on  tbe  bond,  was  not  ibe  absolute  amount  of 
the  securities,  but  the  probable  amount  tbat  would  have  accrued 
from  them,  bad  they  not  been  changed.'  Where  a  statute  pro- 
hibited any  bank  from  issuing  bills  payable  at  any  place,  except  at 
the  bank,  and  a  cashier,  upon  receiviug  bitb  not  proved  to  hare 
been  issued  after  the  statute  was  passed,  the  bills  having  been 
paid  and  taken  up  by  another  baok  at  which  tbey  were  made 
payable,  put  them  again  in  circulation  for  bis  own  use  ;  this  was 
held  a  breach  of  bis  boi>d  for  the  faithful  performance  of  his  du- 
ties, for  which  hb  sureties  were  liable.*     If  a  cashier  permit  a 


1  3  D«T.  (N.  C.)  R.  535,  536. 
9  UokM  Bulk  V.  Clossey,  1 1  Johna.  (N.  Y-)  R.  183- 
»  State  Buk  a.  Locke,  4  Dev.  (N.  C.)  R.  599. 

*  Minor  v,  Hecbaoics  Bank,  1  Petera,  R.  46;  Planters  Bank  «■  Lamkii^ 
R.  M.  Cbarllon,  (Ga.)  R.  29. 
s  Barrin^D  v.  Bank  of  Waabington,  14  Serg.  &  Rawie,  (Penn.)  R.  405. 
a  Budt  p.  Chteherinr,  4  Pkk.  (Ha«.)  B.  314. 
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transfer  of  stock  to  be  made  to  tbe  bank  beyond  tbe  amount  per- 
mitted by  the  charter,  be  and  his  sureties  are  answerable  to  tbe 
stock-holders  on  his  bond,  for  any  loss  catsed  thereby,  although 
such  transfer  was  aulbonzed  by  a  resolution  of  tbe  directors.^ 
Indeed,  no  act  or  vote  of  the  directtn^  of  a  bank,  contrary  to 
their  duties,  and  in  (rand  of  stock-holders'  rights  sad  intm^sts,  wiU 
excuse  the  cashier  or  his  sureties  from  a  violation  of  tbe  stipula- 
tion in  his  bond,  well  and  truly  to  execute  tbe  duties  of  bis 
office.'  Where  it  was  the  duly  of  a  cashier  to  forward  to  tbe 
state  treasurer  tbe  duties  on  dividends  declared  by  tbe  bank,  be 
and  his  sureties  were  held  answerable  <hi  bis  bond  for  bis  omis- 
gion  so  to  do,  to  tbe  smount  of  tbe  injury  thereby  necessarily 
sustained  by  tbe  bank.'  A  cashier,  who  receives  money  for 
deposit  out  of  the  bank,  and  not  in  banking  hours,  or  receives  its 
funds  at  places  distant  from  tbe  bank,  and  does  not  account  for 
them,  is,  together  with  bis  sureties,  liable  tberejbc  on  bis  official 
bond.*  And  when  be  applies  the  notes  of  the  bonk  U)  bis  own  use, 
he  is  liable  for  the  full  oominsl  arooaet,  and  cannot  avail  himself 
of  their  depreciation:*  Where  a  cashier,  before  his  reappoint- 
ment to  office,  had  misapplied  the  funds  of  tbe  bank,  and  after  bb 
reappointment  borrowed  money,  as  casMer,  and  placed  it  to  tbe 
baok,  to  conceal  bis  delinquency,  and  afterwards  returned  the 
money  so  borrowed,  and  was  dismissed  as  a  defaulter,  the  sure- 
lies  on  bis  last  bond  were  held  answerable ;  as  tbe  money,  that  he 
BO  placed  in  bank,  became  the  property  of  the  bank,  sad  his  sub- 
sequent conduct  was  a  breach  of  the  condition  of  hia  bond.* 
Where  tbe  landlord  of  a  public  bouse  bad  given  a  bond  to  deliver 
to  the  committee  of  a  Friendly  Society  the  box,  at  alt  times, 
when  required  by  a  majm'i^  of  tbe  society  at  one  of  (heir  annual 
or  quarterly  meetings,  "or,  by  their  committee  for  the  time 
being,"  and  likewise  to  render  a  just  and  troe  accoiart  '*  accord- 

1  Bank  of  Wuhin^n  e.  Barrington,  3  P«dd.  R.  97. 

*  Hioor  V.  Mecbinio  Bank,  1  Peters,  R.  46. 

s  Buik  of  WuhiDgtoD  V.  Buringtoo,  3  Podd.  R.  27. 
4  Pendleton  v.  Baak  orKeatncky,  1  Monr.  (E;.)  R.  177. 
s  Ibid. 

*  Infniwm  ».  Maine  Bank,  13  Haas.  R.  90& 
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ing  to  the  rules,  orders,  sod  regulations  of  the  society,  and  of  the 
said  act  of  Parliament,  and  of  the  said  bond,"  tbe  latter  words 
were  held  not  to  qualify  the  power  of  the  cominittee  to  demand 
the  box,  &c.,  and  a  refusal  to  comply  with  their  request  to  do  so 
was  deemed  a  breach  of  the  condition  of  the  bond,  it  having 
been  shown  that  the  committee  had  been  duly  elected  by  a  major- 
ity of  the  society  at  tbeir  annual  meedng.* 

2.  A  cashier's  bond,  with  condition  '*  safely  to  keep  all  moneys,*' 
&c.  does  DOt  render  the  obligor  responsible  for  money  violently 
robbed  from  him  while  in  the  discharge  of  his  duty.*  Where 
a  bond  was  given  by  an  assisunt  of  a  bank,  for  the  faithful 
discharge  of  (he  duties  of  his  office,  the  sureties  on  the  bond  were 
not  held  responsible  for  moneys  taken  by  their  priocipal,  and 
from  tbe  teller's  drawer,  without  his  consent  or  knowledge,  the 
accountant  not  being  intrusted  with  any  moneys  of  the  bank,  nor 
put  in  possession  of  them,  as  accountant ;  or,  in  other  words, 
were  not  held  responsible  for  his  thefts.'  Neither  were  the  sure- 
ties held  responsible  for  the  cashier's  embezzlements  of  new  bills, 
made  by  consent  of  the  directors,  and  intended  to  be  privately 
kept  and. surreptitiously  issued  by  him  in  direct  violation  of  law  ; 
such  bilb  not  being  intended  to  make  a  part  of  tbe  ostensible  funds 
of  the  bank,  nor  entered  on  the  books,  nor  ooticed  in  the  half- 
yearly  returns  to  tbe  Governor  and  Council.*  Nor  are  a  cashier's 
sureties  liable  on  his  bond,  for  his  not  accounting  to  the  bank  f(^ 
their  money  collected  by  hira  as  an  attorney  at  law  ;*  nor  for  his 
aurrepbtously  conveying  his  shares  in  tbe  bank  to  a  third  person, 
by  means  of  blank  certificates  signed  by  tlie  president,  and  depos- 
ited in  tbe  cashier's  bands,  though  he  had  previously  pledged  the 
shares  to  tbe  bank  as  security  for  the  payment  of  his  note.*  In 
such  case,  however,  it  was  held,  that  tbe  bank  might  apply 
towards  the  payment  of  the  cashier's  ootes,  a  balance  siaodiog  on 


1  Wybergh  v.  Ainley,  HcQel.  669;  McCleL  &  Y.  660. 

*  Haotmille  Bank  v.  Hill,  1  Sleir.  [AIl)  R.  201. 
>  AliaoD  V.  Fumen  Bank,  6  Rand.  (Vs.)  R.  204. 

*  IMbain  Bank  v.  Chickeriog,  4  Pick.  (Mui.)  R.  314. 

s  Ibid. 
*ibi4. 
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its  booka  in   bis  favor,  iostead  of  applying   it  for  tbe  soretiea* 
benefit,  in  reducing  damages  for  breach  of  the  bond.' 

3.  In  order  lo  charge  a  cashier's  sureties,  it  is  not  necessa?;  to 
gire  them  notice  of  his  defaults,  and  relsiaing  him  in  office  after 
knowledge  of  his  defalcation  does  not  excuse  his  sureties  from 
liability  for  preoiout  de&ults.*  But  if  tbe  law  reqdre  his  removal 
for  ascertiuaed  delinquency,  and  the  managers  of  tbe  hank  retain 
him  iu  service  after  knowing  such  cause  of  removal,  and  connive 
at  his  misconduct,  bis  -sureties  are  not  liable  for  any  breach  of  his 
bond,  which  took  place  subsequent  lo  the  discovery  of  his  mis- 
doings.' Knowledge  of  tbe  cashier's  delinquency,  and  coimivanc* 
at  it  on  the  part  of  the  directors  of  the  branch,  at  which  be  is 
cashier,  will  cot,  it  seems,  avail  in  defence  against  a  suit  on  his 
bond  by  the  principal  bank  ;  as  it  is  not  a  legal  presumption,  that 
what  is  known  to  the  branches,  is  communicated  to  (he  principal 
bank/ 

4.  Where  the  bond  itself  limits  Ibe  period  of  tbe  lialnlity  of  tbe 
sureties,  there  can  be  no  question  concerning  it.  And  tboagh 
the  bond  contain  no  express  limitation  of  ibis  kind,  if  it  recite  tbe 
duration  ot  the  principal's  agency  or  office,  such  recital  showing 
that  tbe  parties  must  have  contracted  with  a  view  to  that  period, 
it  was  long  since  settled,  and  upon  the  mamrest  consideration, 
that  the  sureties  are  not  responsible  for  the  conduct  of  tbe  princi- 
pal beyond  k,  as  upon  a  new  appointment ;  even  though  the  bond 
stipulate  for  "all  the  time  the  principal  shall  continue"  in  bis 
office  or  agency.*  Again,  though  the  bond  does  not  recite  tbe 
term  of  the  office  or  agency,  if  it  be  one  of  limited  duration,  by 
general  statute,  charter,  by-law,  or  tenns  of  appointment,  the 
paities  are  still  supposed  to  contract  with  a  reference  to  tbe  lim- 
ited term,  and  the  sureties  will  not  he  held  answerable  for  (be 
misconduct  of  tbe  principal  beyond  that  term,  upon  a  new  appomt- 

ilbid. 

<  Sute  Buk  V.  Cbetwood,  3  HalaL  (N.  J.)  R.  S8. 

*  TKflor  V.  Bank  of  Keatocky,  3  J.  J.  UvA.  (K;.)  R.  S6& 

*  Ibid. 

>  Lord  Arlington  e.  Meiricke,  3  Siund.  R.  404 ;  Uverp<Kil  Water  Works 
Co. «.  AlkinwHi,  6  Eut,  K.  307. 
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meat,  erea  tbough  the  word*  oT  the  bond  are  that  tfae^  shall  be 
responsible  for  the  principal,  "ataU  Itme*,  or  any  time  tbere- 
afier.'"  If,  on  the  other  hand,  the  office  or  agency  he  not  of 
limited  duration,  hut  at  pleasure,  or  until  removal,  unless  the 
bond  otherwise  stipulate,  the  sureties  ere  bound  while  the  princi- 
pal continues  in  office,  eveo  though  there  may  hare  been  unneces- 
sary re-elections.'  But  where  a  hank  charter  limits  the  duration 
of  a  baak  to  a  certain  period,  and  a  bond  is  given  to  secure  the 
cashier's  good  conduct,  the  bond  must  have  the  same  limitaUon ; 
and  the  surety  is  not  liable  for  a  breach  of  it  by  the  cashier,  after 
that  period,  though  the  charter  be  extended  by  the  legislature 
beyond  the  first  limitation.'  In  Exeter  Bank  t>.  Rogers  et  al.,* 
however,  the  same  question  arose  and  was  decided  against  the 
sureties  ;  the  learned  and  ingenious  Counsel  for  the  bank,  amongst 
other  pomts,  taking  a  distinction  between  cases  where  the  charter 
bad  expired  before  renewal,  and  those  where  the  charter  was 
renewed  before  expiry,  which  was  the  case  before  him.  The  court 
do  not,  however,  advert  to  this  distinction  in  their  opinion  ;  but 
profess  to  go  on  the  general  ground,  that  where  the  office  is  held 
at  the  will  of  those  who  appoint  to  it,  if  nothing  appear  to  the 
contrary,  the  bond  is  presumed  to  he  intended  to  cover  all  the 
time  the  person  appointed  shall  continue  in  office  under  his 
appointment,  and  that  the  extension  of  the  charter  by  the  proper 


1  The  Watdeiia  of  St  Ssvionr'e,  Southwirk  v.  Boetock,  3  New.  R.  174 ; 
HbmI  u)d  another  «.  Long  tod  inother,  S  Mau.  Sc  8e\.  363 ;  Peppin  t.  Coo- 
per, S  Barn.  A  Aid.  431 ;  Barker  v.  Parker,  I  T.  S.  395 ;  Anderaoo  «.  Long- 
den,  1  Wheat  B.  91;  Vaiud  States  e.  EiApatnck,  9  Wheat  R.  7%; 
Union  Bank  of  Maryland  v.  Rid^ley,  1  Harris  &  Gil],  (Hd.)  K.  413,  429 ; 
Dedham  Bank  •.  CbickeriDg,  3  Pick.  (Hasa.)  R.  341 ;  Bigoloir  v.  Bridge,  8 
HaM.  R.  375 ;  Exeter  Bank  v.  Rogers  et  a).,  7  New  Hamp.  R.  33. 

■Curling  tr.  Chalklen,  3  Hanle  &  SeL  503;  Andenon  «.  Longden,  1 
Wheat  R.  85 ;  Dedham  Bank  v.  Chickenng,  3  Ptcfc.  (Mass.)  R.  335 ;  Union 
Bank  «.  Ridgelejr,  1  Hama  &  Oill,  (Hd.)  R.  413,  439;  Exeter  Bank  «. 
Rogera,  7  New  HampL  E.  S3. 

a  Union  Bank  of  Harytand,  «.  Ridgotey,  1  Har.  &  Gill,  (Hd.)  R.  413, 
439;  ThompMD  e.  Vouog  et  al,  3  Ham.  (Ohio)  R.  334;  1  Ohio  Cond.  R. 
383,  &  C. ;  and  see  Barker  «.  Parker,  1  T.  R.  39S. 

4  7  New  Hamp.  a.  33. 
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authorities  nay  fairly  be  presumed  to  enter  iato  the  contempla- 
tioo  o(  the  parties,  at  the  time  of  giving  a  bond  of  continuing,  and 
in  point  of  time,  unlimited  obligation.'  It  would  be  difficult  to 
reconcile  this  decision  witb  the  cases  io  Maryland  and  Ohio,* 
either  upon  the  distinction  above  adverted  to,  or  any  other,  or 
with  the  general  current  of  aiidiorides  respecting  the  obligations 
of  sureties.  Where  a  charter  was  forfeited  by  a  cashier's  omis- 
sion to  forward  to  the  state  treasurer  the  duties  on  dividends 
declared  by  the  bank,  as  reqaired  by  law,  and  by  a  subsequent 
statute,  the  charter  "was  revived  and  continued  in  as  full  force 
and  ample  a  manner  as  if  no  forfeiture  had  taken  place,*'  it  was 
adjudged  (hat  bis  sureties  were  not  liable  for  his  defaults  which 
occurred  after  the  passing  of  thai  statute.'  Where  a  bank,  pur- 
suant to  its  by-laws,  required  the  cashier  to  renew  his  bond,  and 
the  order  requiring  the  renewal  provided  that  the  previous  bond 
should  not  be  impaired,  until  given  up  to  be  cancelled,  the  first 
bond,  remaining  uncancelled,  was  held  to  be  in  force  as  security 
lo  the  bank,  until  the  second  was  executed.*  A  cashier's  sure- 
ties were  held  liable,  until  the  time  of  his  being  dischai^ed  from 
office,  though  the  order  for  his  discharge  (which  was  given  upon 
the  discovery  of  his  breach  of  trust,)  was  received  on  Sunday  mom- 
bg,  and  was  not  executed  until  the  afternoon  of  the  next  day.* 

5.  A  misnomer  of  (he  corporation  in  the  official  bond  of  *a 
cashier,  by  the  omission  of  the  words  "and  company,"  does  not 
vitiate  the  bond.'  Where  io  debt  on  such  a  bond,  the  defendant, 
on  oyer,  set  forth  a  bond  which  recited,  that  "C.  is  cashier," 
be  was  estopped  from  denying  the  fact  of  C.'s  being  cashier, 
properly  appointed  and  qualified  for  all  the  purposes  of  the  suit.' 


1  Ibid,  per  Richardaon,  C.  S. 

>  Union  Bank  «.  Ridgeley,  1  Har.  &  Gill,  (Hd.)  R.  413,  439;  ThompMn 
V.  YoiiDg  et  al.,  3  Ham.  (Ohio)  R.  334. 
s  Bank  of  Wuhington  •.  Barrington,  3  Penii.  R.  37. 

*  Pendleton  v.  Bank  of  Eentucky,  I  Honr.  (Ej.)  R.  17S. 

■McGill  e.  Bank  of  United  Sutes,  13  Wheat  R. 511;  Paine,aCR.66]. 

•  Pendleton  e.  Bank  of  Kentucky,  1  Hmr.  (E7.)  R.  175;aDdaeeCbap.on 
Contracts,  Port. 

'  State  Bank  e.  Chetwood,  3  Halat  (N.  J.)  R.  1, 
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In  sssigning  a  breach  of  such  a  bond  it  is  sufficient  to  allege, 
that  ihe  principal  obligor  has  received  money  for  which  be  baa  not 
Bccounted.' 

6.  An  error  against  the  bank,  in  the  addition  of  a  column  of 
figures  by  the  cashier,  is  prima  facie  evidence  of  a  loss  to  the 
bank  to  the  amount  of  such  error ;  and  the  cashier  and  bis 
sureties  are  liable  therefor,  unless  tbey  show  that  the  loss  did  not 
in  fact  accrue.*  The  admissions  of  a  cashier  made  while  in  office, 
that  he  had  misapplied  the  funds  of  the  bank,  are,  it  seems,  evi- 
dence of  the  fact  against  his  sureties. ^  As  a  cashier  has  not, 
ex  officio,  authority  to  accept  a  draft  on  a  bank,  unless  the  drawer 
has  funds  there,  evidence  is  not  admissible  in  a  suit  against  a 
surety  on  bis  bond,  that  the  cashier,  in  his  individual  capacity, 
drew  a  draft  on  the  bank,  and  having  accepted  it  as  cashier  for 
the  bank,  and  sold  it,  that  the  purchaser  transmitted  it  to  him  to 
be  passed  to  the  purchaser's  credit.*  Where  it  was  assigned  as 
a  breach  of  a  cashier's  bond,  that  the  cashier  had  received  money 
for  which  be  had  not  accounted,  evidence  that  he  had  the  char- 
acter of  an  honest,  careful,  and  vigilant  officer,  and  that  similar 
losses  by  bank-officers  are  frequent,  and  that  the  directors  have 
expressed  their  belief,  that  the  loss  in  question  was  caused  by 
accidental  overpayments,  and  that  after  the  loss  they  continued  to 
employ  him,  is  not  sufficient  to  sustain  a  rejoinder,  averring,  that 
the  loss  was  by  accidental  overpayments.*  Indeed,  it  would  seem, 
that  such  a  rejoinder,  if  duly  proved,  would  be  insufficient.*  In 
debt  on  a  cashier's  bond,  which  stipulated,  that  be  should  "  ac- 
couDt  for  all  moneys  received  by  him,"  the  plaintifis  repUed  to  a 


>  Araericm  Bank  «.  AdimB,  IS  Pick.  (Maw.)  R.  30a 
s  Bank  of  WublngtoQ  v.  Baningtoii,  2  Penn.  R.  37. 

3  PeodletoD  v.  Bank  of  Kentucky,  1  Monr.  (Ey.)  R.  177. 

4  Ibid. 

s  American  Bulk  •.  Adams.  IS  Pick.  (Haas.)  R.  303. 

*  Hinoi  V.  Hectumics  Bank,  1  Patera,  R.  46;  Staia  Bank  e.  Chetwood,  3 
HalaL  (N.  J.)  R.  I ;  Barriogton  v.  Bank  of  WuhingtoD,  14  Serg.  Bl  Rawle, 
(Penn.)  R.  405 ;  State  Bank  •.  Locke,  4  Dev.  (N.  C.)  R.  839 ;  State  Bank 
t*.  Trotter,  3  Dev.  (N.  a}  R.  535,  536 ;  but  eee  Union  Bank  «.  ClosMf ,  10 
]ofaiii.(N.Y.)R.97l. 
34 
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general  plea  of  performance,  that  he  had  received  divers  sums  of 
moaey  at  divers  times  to  a  certain  amount,  for  which  he  bad  not 
accounted ;  and  the  rejoinder  alleged,  that  he  had  accounted  for 
all  the  moneys  by  him  received.  In  this  state  of  the  pleadings  it 
was  held,  that  tbe  defendant  was  bound  to  show,  thai  the  cashier 
had  accounted  for  tbe  sum  mentioned  in  tbe  replication.'  Wbere 
in  a  suit  on  such  a  bond,  issue  was  taken  on  the  averment,  that 
certain  false  and  deceptive  entries  were  made  hj  tbe  clerks  in  tbe 
books  of  the  bank,  with  the  connivance  of  tbe  cashier,  such 
books,  on  proof,  that  they  were  kept  by  the  clerks,  and  that  the 
entries  were  in  their  band  writing,  are  evidence  for  tbe  purpose  of 
laying  a  foundation  for  other  testimony  fay  which  to  show  tbe 
cashier's  fraud.' 


1  Exeter  Bank  «.  Rogen  et  a1.  6  Naw  Hamp.  R.  143. 
s  UDion  Btmb  v.  RJdgelej,  1  Har.  &  Gill,  (Hd.)  R.  3S7. 
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CHAPTER    X. 

OF    THE    BT-LAWS    OP    COBPORATIONI. 

§  1.  When  a  corporation  is  duly  erected,  the  law  tacitly  aD- 
nexes  to  it  the  power  of  makiog  by-laws  or  private  statutes,  for 
its  goverument  and  support.'  This  power  is  included  Id  the  very 
act  of  incorporation  ;'  for,  as  is  quaintly  observed  by  Black- 
stODC,  "  as  natural  reason  is  given  to  the  natural  body  for  govern- 
ing of  it,  so  by-laws  or  statutes  are  a  sort  of  political  reason  to 
govern  the  body  politic." '  Though  the  power  to  make  by-laws 
is  unquestionably  an  incident  to  the  very  existence  of  a  corpora- 
tion, it  is  rarely  left  to  implication  ;  but  is  usually  conferred  by 
the  express  terms  of  the  charter.  And  where  the  charter  enables 
a  company  to  make  by-laws  in  certain  cases  and  for  certain  pur- 
poses, its  power  of  legislation  is  limited  to  the  cases  and  objects 
specified  ;  all  others  being  excluded  by  implication.* 

This  principle  is  undoubtedly  correct ;  but  the  case,  iu  refer- 
ence  to  which  it  was  advanced,  was  that  of  the  Hudson's  Bay 
*  Company,  who  were  empowered  by  charter  to  roake  by-laws  for 
the  better  government  of  the  company,  and  for  the  management 
and  direction  of  their  business  to  Hudson's  Bay  ;  "  which,"  it 
was  said,  "  Implied  a  negative  that  they  should  not  make  any 
other  by-laws  ;  much  less  could  they  make  by-laws  in  relation  to 
projects  of  iusurance,  which  by  acts  of  parliament  were  declared 
lo  bo  illegal." '     It  is  apprehended,  however,  that  if  this  Com- 


■  NoTTit  V.  Sttpo,  Hob.  311 ;  By-lawa,  3  SalL  76 ;  Gty  of  London  «.  Vb- 
nacher,  1  Ld.  Rijmd.  496 ;  The  eue  of  Sutton's  Hospital,  10  Ca  R.  31,  a. 

■  Norris  V.  Stsps,  Hob.  31 1. 
3  1  Blftck.  Comm.  47& 

*  Per  Ld.  HacclMfleld,  Chau.,  Child  «.  HudMn's  Bay  Co.  3  P.  Wil.  207; 
■ee  S  Kyd  on  Corp.  103. 

9  Child  s.  Hadson'i  Bay  Co,  3  P.  Wma.  300. 
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pany  bad  not  beea  ibus  impliedly  forbiddea  to  make  by-laws  on 
any  subject,  wbicb  did  not  relate  to  ifaeir  trade  to  Hudson's  Bay, 
unless  the  power  of  legislating  on  other  matters  had  beea  ex- 
pressly conferred  upon  them,  their  legislation  would  be  confined 
to  the  object  of  their  incorporation.'  The  incidental  power 
of  a  corporation  to  make  by-laws  results  from  the  necessity 
of  such  a  power,  to  enable  the  body  politic  to  answer  the  pur- 
poses for  which  it  was  created,  and  can  be  applied  to  nothing 
else  ;  and  though  the  power  is  conferred  by  tbe  express  terms 
of  the  charter,  yet  the  reasonable  construction  of  this  partic- 
ular grant  is,  to  consider  it  as  a  mean  to  the  company  for  the 
accomplishment  of  the  purposes  of  the  principal  grant  of  b- 
corporatioD,  and  of  course  to  be  limited  in  its  exercise  to  those 
purposes. 

Unless  by  tbe  charter,  or  some  general  statute  to  which  the 
charier  is  made  subject,  this  power  is  delegated  to  particular  offi- 
cers or  members  of  the  corporation,  like  every  other  incidental 
power,  it  resides  in  the  members  of  the  corporation  at  large,  to 
he  exercised  by  them  in  tlie  same  manner,  in  which  the  charter 
may  direct  them  to  exercise  other  powers  or  transact  their  gen- 
eral business ;  and  if  the  charter  contain  no  such  direction,  to 
be  exercised  according  to  the  rules  of  the  common  law.*  The 
power  of  making  by-laws  is,  however,  frequently  reposed  io  a 
select  body,  as  the  directors  ;  in  which  case  a  majority  of  that 
body,  at  least,  is  necessary  to  constitute  a  quorum  for  the  purpose 
of  passing  a  by-law.'  And  where  the  general  power  of  making 
by-laws  is  vested  by  charter  in  a  select  body,  a  by-law,  made  by 
that  select  body  in  conjunction  with  persons  of  another  select  de- 
scription, is  void.  Thus,  where  the  inhabitants  of  a  town  were 
incorporated  by  the  name  of  the  bailiffs  and  burgesses,  and  there 
were  twelve  capital  burgesses,  and  twelve  common  burgesses, 
besides  common  freemen,  but  the  power  of  making  by-laws  was 
vested  in  the  bailiSs  and  capital  burgesses  only  ;  and  the  bailiff 


'  Rex  9.  Spencer,  3  Burr,  R.  1837  j  2  KjA  on  Corp.  iOt 

3  UnioD  Baok  of  Mu-jrliod  v.  Ridgelej,  1  Hirri*  &  Gill,  (Hd.)  R.  324. 

3  £x  puts  WUcocka,  7  Cow.  (N.  Y.)  R.  403: 
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and  all  the  burgesses,  including  capital  and  common  burgesses, 
made  a  by-law  j  this  was  one  reason  given  for  holding  tbe  law 
Toid.*  So,  where  by  charter  the  power  of  making  by-laws  was 
txprtstly  given  to  the  mayor  and  aldermen  of  a  city  ;  and  ihey, 
with  the  anent  of  the  commonalty,  made  a  by-law,  which  altered 
the  constitution  of  the  corporation  ;  Lord  Mans6eld  said,  the 
body  at  large  had  no  power  to  make  by-laws,  because  that  power 
was  given  by  the  chaner  to  a  (elect  body.*  This  holds  true,  ud- 
less  certain  rights,  as  those  of  electing  officers  and  members,  re- 
main in  the  body  at  large  ;  in  which  case,  as  incident  to  the  right 
of  election,  ihey  have  the  power  of  making  by-laws  for  regulat- 
ing the  manner  in  which  that  right  shall  be  exercised  ; '  and  es- 
pecially if  tbe  power  of  the  select  body  is  derived  from  a  new 
charter,  in  derogation  of  the  ancient  right  of  the  body  at  large, 
to  make  by-laws  in  all  cases.'  Where  the  power  of  making  by- 
laws is  confided  to  a  select  body,  as  mayor  and  aldermen,  if  a 
by-law  purporting  to  be  made  by  mayor,  aldermen,  and  burgtsHB, 
be  found  by  the  verdict  "  to  be  in  due  manner  made,"  it  wilt  not 
be  assumed  that  the  hui^esses  joined  in  making  this  by-law,  which 
would  avoid  it ;  but  that  the  mayor  and  aldermen  alone,  acting  in 
pursuance  of  their  authority,  made  it  in  the  name  of  the  mayor, 
aldermen,  and  bui^esses.' 

If  the  charter  prescribe  the  mode  in  which  the  by-laws  shall 
be  made  and  adopted,  in  order  to  their  validity,  that  mode  must 
be  strictly  pursued.  Thus,  where  a  gas  light  company  was  em- 
powered to  make  by-laws  under  seal  for  its  government,  and  for 
regulating  the  proceedings  of  the  directors,  officers,  and  servants, 
and  at  a  meeting  of  the  company  a  resolution  was  passed,  not 
UfK^er  teal,  allowing  each  director  for  his  attendance  on  courts, 

'  Pwry  e.  Berry,  Comyn,  R.  269. 

a  Rex  V.  Head,  4  Burr.  3515,  3521 ;  and  tee  Hoblyn  n.  Regem,  6  Bra  P. 
C.  519  i  Rex  V.  Wertwood,  4  B.  de  a  799,  SIS  i  Bedford  v-  Fox,  1  Lutw. 
564. 

•Ibid. 

<  Rex  B.  Weatwood,  4  B.  &  C.  800,  813;  S.C.  7  D.  &  R.  273;  2  Dow 
&  Clark,  ai ;  4  Bligh,  N.  S.  213 ;  7  Bingh.  ).  '      ' 

s  Greene  p.  Durhim,  1  Burr.  R.  131. 
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committees,  &c.,  one  guinea  for  each  time  of  attendance,  it  was 
decided  not  to  be  a  by-law  within  the  statute.'  But  where  the 
charter  is  silent  upon  this  point,  since  it  is  now  well  settled,  that  a 
corporation  aggregate  may  act  without  seal  or  writiog,  and  is  open 
to  the  same  implications  as  an  individiul ;  it  may  adopt  by-laws 
as  well  by  its  own  acts  and  conduct,  and  the  acts  and  conduct  of 
its  officers,  as  by  an  express  vote,  or  an  adoption  manifested  by 
writing.  In  the  case  of  the  Union  Bank  of  Maryland  t.  Ridge- 
ley,'  where  it  appeared  that,  by  charter,  the  President  and  Direc- 
tors of  the  Bank  were  authorized  to  make  all  such  by-laws  and 
regulations  for  the  government  of  the  corporation,  its  officers,  and 
members,  as  they  or  a  majority  of  them  should  from  time  to 
time  think  fit ;  upon  a  certain  wriling  being  given  in  evidence 
beaded  "  By-Laws,"  aod  which  purported  to  have  been  tbe  by- 
laws of  tbe  bank,  while  its  business  was  transacted  under  articles 
of  association,  and  before  the  act  of  incorporating  it  was  passed, 
it  was  objected  that  there  was  no  evidence  that  the  writing  pro- 
duced had  been  adopted  as  the  by-laws  of  the  corporation,  there 
being  no  entry  or  memorandum  of  such  adoption  among  the 
minutes  of  its  proceedings.  Tbe  Court  of  Appeals  in  Maryland, 
however,  decided,  that  the  authority  to  make  by-laws  being 
specially  delegated  to  the  president  and  directors,  without  tbe 
mode  of  exercising  it  being  prescribed  by  tbe  charter ;  it  was  do 
more  necessary  that  their  adoption  should  be  in  writing,  than  the 
acts  or  conuacts  of  any  other  duly  authorized  agents ;  and  it 
being  proved  by  the  cashier,  that  the  by-laws  in  question  were 
always  reputed  to  be  the  by-laws  of  the  corporation,  and  with  the 
exception  of  two  articles,  were  so  observed  by  him  ;  and  by  a 
director,  that  they  were  delivered  to  him  as  such  upon  his  elec- 
tion, and  that  decisions  by  the  board  of  directors  were  made 
agreeably  to  them  in  any  question  upon  their  conduct ;  this  was 
held  a  sufficient  adoption  of  the  by-laws  by  the  president  and 
directors,  and  sufficient  proof  of  tbe  same,  there  hemg  no  record 


^  DanatoD  «.  Imperial  Gas  Company,  3  B.  &  Adolph,  13S. 
s  1  Harris  &  Gill,  (Md.)  R.  3^ ;  aad  see  Tajlor  «.  Gruwold,  2  Green, 
(N.  J.)  R.  333;  ina  Fairfield  Turnpike  Ca  «.  Thorp,  13  Cddd.  R.  173. 
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or  minute  of  the  fact.  Id  the  case  of  tbe  King  t>.  Ashwell,*  in 
R  plea  to  BD  informalioo  m  the  nature  of  a  quo  warranto,  it  was 
stated  among  other  things,  that  on  the  fiftb  of  May,  1 577,  the 
mayor  and  burgesses  of  Nottingbani  duly  made  a  certain  reasona- 
ble by-law  not  nou  extant  in  writing,  (and,  after  reciting  the  by- 
law,) to  which  by-law  the  mayor  and  bui^esses  for  the  time  being, 
from  the  time  of  making  thereof  hitherto,  have  consented  and 
conformed  themselves,  and  the  same  b  now  in  force  and  imre- 
pealed.  The  replication  took,  among  other  issues,  one  *'  that 
the  mayor  and  burgesses  did  not  make  such  a  by-law  ', "  yet  a 
verdict  was  found  for  Uie  defendant,  although  the  only  evi- 
dence of  the  making  and  terms  of  the  by-law  must  have 
been  in  the  long  continued  and  Invariable  usage  of  the  corpora- 
tion. 

It  need  hardly  be  mentioned,  that  the  same  body  in  a  corpora- 
tion, which  has  a  power  to  make,  has  the  power  to  repeal  by-laws ; 
it  being  of  the  very  nature  of  legislative  power,  that  by  timely 
changes  in  the  rule  it  prescribes,  it  should  be  enabled  to  meet  the 
exigencies  of  the  occasion.*  As  a  court  will  direct  a  jury  to 
find  a  by-law,  its  terms,  and  adoption,  from  the  usage  and  conduct 
of  the  corporation  and  its  officers  ;  so,  from  non-observance  of 
one,  will  it  presume  a  subsequent  by-law  to  repeal  and  alter  it. 
Thus,  on  an  information  before  Lord  Chancellor  Hardwicke 
against  the  nusters  and  governors  of  a  school,  in  which  the  first 
and  principal  relief  prayed  was  to  remove  the  master,  as  not 
qualified  by  the  statutes  of  die  foundation  ;  it  not  appearing  that 
the  statutes  had  been  observed  in  any  one  mstance,  bis  lordship 
eaid,  "  that  he  must  presume  a  repeal  of  them." ' 

iKiag  V.  AdiireU,13  £aat,99;  and  see  Rex  v.  Weatwood,  4  B.  &  C. 
786;  B.  C.  7,  D.  &  R.  S73. 

s  King  B.  Aabwell,  13  Eut,  22;  Rex  «.  Westirood,  4  B.&.  C  806.  In 
the  KtMBDce  of  ftoy  precedent,  the  court  refused  i  rale  mui  for  ■  muidamtn, 
calling  on  the  major  of  *  town  to  propoM  a  resolutioD  to  the  batgeaaem,  in 
guild  uuembled,  for  repealiog  certain  by-lawa,  though  it  wm  alleged  that 
by-laws  and  ordinances  might  by  charter  be  made,  and  bad  formerly  been 
made  at  sDch  guilds.    GarreU  v.  Newcastle,  3  B.  &  Adolpb.  3S3. 

*  Attorney  General  v.  Middleton,  2  Ves.  Sr.  338 ;  see,  too,  Berwick  upon 
Tweed  T^JduMOtLoSl,  8361     * 
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§  3.  Eleemosynary  corporations  are  dislinguisbed  from  otbers  - 
in  this,  that  they  have  no  incidental  power  of  legislation.  They 
are  the  mere  creatures  of  their  founder,  and  he  alone  has  a  right 
to  prescribe  the  regulatloDS  according  to  which  his  charily  shall 
be  applied.  His  statutes  are  accordingly  their  laws,  which  they 
have  no  power  to  alter,  modify,  or  amend.'  And  after  a  body 
of  statutes  has  been  given  by  the  founder,  it  is  held  that  neither  be, 
nor  bis  successor  as  visitor,  can  add  to  or  alter  them,  without  an 
express  reservation  of  power  to  that  eSect.'  Where  the  college 
has  consented  to  receive  a  set  of  new  statutes  given  by  tke 
founder,  we  see,  with  Mr.  Kyd,*  no  good  reason  wby  ihey  should 
not  be  bound  by  tliem,  even  tbough  there  be  do  such  tes.ervation ; 
but  tbe  practice  of  a  college  acting  under  a  set  of  new  statutes 
given  by  the  iaccta$or  of  the  founder  or  visitor,  unless  he  is  au- 
thorized lo  give  them,  has  always  been  disapproved  by  the 
courts  ;  *  and  upon  sound  policy  ;  since  one  of  the  great  induce- 
nients  to  his  donation  on  tbe  part  of  the  fotmder,  may  have  heea 
tbe  hope  ihat  his  charity  would  always  fiow  in  the  channel,  and 
according  to  the  rules  which  he  should  prescribe.  Where  a  new 
donation  is  made  to,  or  a  new  fellowship  ingrafted  on,  an  existing 
eleemosynary  corporation,  it  is  subject  to  tbe  statutes  or  rules  of 
tbe  old  foundation,  unless  tbe  new  founder  prescribe  rules  of  his 
own.'     Tbe  power  of  making  new  statutes,  and  of  altering  and 

1  Pbillipa  V.  Bury,  1  LiL  Ra;m-  8,  per  Holt,  C.J.;  &  C.  Comb.  265;  3. 
C  Holt,  715  i  S.  C.  1  ShoiT,  360  i  5.  C.  4  Uod.  106 ;  S.  C.  Skia.  447 ;  a  C. 
3T.  R.352;  Bentle/e.  Bishop  of  Ely,  Fitzgibbon,  305;  S.  a  Str.  912; 
St  Johoa  College,  C tnib ridge, «.  Todington,  I  Burr.  R.  901;  Green  «. 
RutherTortK,  1  Ves.  463;  Tmsteea  of  Phillips'  AtMiemj  «.  King,  Ext.  13 
Mua.  R.  546;  Darlinauth  College  v.  Woodward,  4  Wheat  R.  660. 

*  Beotley  «.  Buhop  of  £ly,  Str.  913 ;  Phillip*  v.  Bury,  Skin.  513 ;  Green  v. 
Rulherfortb,  1  Ves.  473,  473,  474,  per  Ld.  Hardwicbe ;  Attorney  Geneial 
B.  The  Earl  of  ClareDdon,  17  Ves.  500 ;  St  John's  College,  Cambridge^  v. 
TodiagtoD,  1  Buir.  R.  901,  per  Ld.  Maosfieid.  Bee  also  Dartinoath  College 
e.WDodward,  4  Wheat  67^  Opinion  of  Story  J.;  3  Kent,  Comra.  343. 

>  3  Kyd  on  Corp^  103. 

«  Bentley  «.  Bishop  of  £iy,  Str.  913;  Green  ».  Ratherfoith,  1  Ve&473; 
Phillips  ».  Bury,  Skin.  513 ;  St  Joba'a  College,  Cambridge,  ».  Todiagton, 
1  Burr.  R.  301. 

'  Com  of  Univenity  of  Oxford,  cited  1  Burr.  R  303;  Attom^OeMnl 
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amendiDg  the  old,  may  be,  however,  and  frequently  is,  given  to 
the  goveniors,  trustees,  &c.  of  the  corporatioo.'  Where  the 
words  '*  thalt  and  may  *'  are  used  in  a  general  act,  or  in  the 
constitulioD  of  a  private  charity,  they  are  to  be  construed  impera- 
tively, in  the  same  manner  as  the  word  "must;"  as,  if  the 
founder's  constitution  of  the  charily  declares,  that  if  certam  offi- 
cers are  found  guilty  of  immorality,  drunkenness,  or  any  de- 
bauchery, the  governors  and  visitors  "■shall  and  may  remove 
them  ; "  an  obligation  to  remove  for  these  causes  is  imposed.* 

From  the  total  non-observance  of  Uie  statutes  of  a  private  foun- 
dation, a  repeal  of  them  has  been  presumed.* 

§  3.  The  law  of  the  country,  being  as  welt  a  rule  for  the 
proceedings  of  corporations,  as  for  the  conduct  of  natural  persons, 
all  by-laws  of  a  corporation  cMtrery  to  the  Constitution  of  tbe 
United  States,  and  tbe  Acts  of  Congress  in  pursuance  of  it,  to 
the  coDsdtutioo  and  valid  statutes  of  the  State  in  which  i(  is  estab- 
lished, and  to  the  conunon  law  as  it  is  accepted  there,  are  coih 
aequently  void. 

1.  As  neither  a  Slate,  nor  die  general  government  can  trans- 
cend the  powers  conferred  upon  ihem  fay  theat  constitutions,  so 
a  corporation,  acting  by  the  grant  of  either,  must  of  course  be 
bound  by  that  supreme  law  which  limits  even  the  power  that 
created  it  a  corporation.  In  England,  if  a  fay-law  be  contrary  to 
the  general  laws  of  the  Idngdom  it  is  void,  though  justified  fay  tbe 
terms  of  tbe  charter  ;  for  all  by-laws,  says  Hobart,  must  ever  be 
subject  to  the  general  law  of  the  realm,  and  subordinate  to  it ;  and 
if  the  King,  in  his  letters  patent  of  incorporation,  make  ordinances 

V.  Talbot,  1  VeB.  79 ;  &  C.  3  Atk.  674 ;  Green  c.  Ruttaerforth,  1  Vea.  467, 
468,  473;  St.  Joha't  Colle^  Cambridge,  v.  Todington,  1  Barr.  R.  S02,  303, 
304. 

1  EAea  «.  Ftwter,  2  P.  Wma.  325 ;  Green  v.  Rutheifortb,  1  Tea.  473,  per 
Ld.  Hardwicke ;  Attoroay  Genertl  v.  Locke,  caae  of  Morden  College,  3  Atk. 
164;  Attorney  Oenenl  e.  Earl  of  Clarendon,  17  Vea.  491;  TiuHte«8  of 
Phillip*'  Acndemr  v.  King,  Esr.  19  Mass.  R.  547, 

*  Attorney  General  e.  Locke,  cue  of  Morden  College,  3  Atk.  1G6,  per  Ld 
Hardwickb 

3  Attorney  General  c  Middleton,  3  Vea.  33a 
36 
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himself,  they  are  subject  to  the  same  rule  of  law.'  So,  nntber  a 
State,  Dor  the  general  goverDineiit,  can  grant  legislative  powers  laiger 
than  they  possess  themselves  ;  and  hence,  however  unlimited  in  this 
particular  may  be  the  terms  of  its  charter,  all  by-laws  of  a  corpora- 
tion, contrary  to  the  constituliooal  law  of  the  land,  must  be  void. 
For  this  reason,  a  by-taw  "  impairii^  the  obligation  of  contracts," 
or  taking  "  private  property  for  puUic  use,  without  just  comp^i- 
sation,*'  is  void.'  But  where  a  statute  authorized  the  corporation 
of  a  city  to  make  by-laws  **  regulating,"  or,  if  necessaiy,  *'jrre- 
vtntif^,  the  interment  of  the  dead,"  witbb  Uie  limits  of  the  city, 
it  vras  held,  that  though  that  corporation  had  granted  lands  for  the 
purpose  of  interment,  and  had  covenanted  that  they  should  be 
quiedy  enjoyed  for  that  purpose,  yet  that  it  was  not  thereby 
estopped  from  passing  a  by-law  forbidding  such  interment  under 
a  penalty.  This  case  was  decided  on  the  ground,  that  the  legis- 
lative power  of  the  corporation  over  this  subject  was  delated  to 
it  for  the  good  of  the  ciiy,  and  that  the  law  passed  was  to  be 
r^arded  as  if  passed  by  the  legislature,  that  no  citizen  was  en- 
titled to  use  his  property  so  as  to  injure  another,  and  that  no 
covenant  could  give  him  power  so  to  do,  even  though  made  widi 
the  corporation  ;  since,  as  tending  to  control  and  embarrass  the 
exercise  of  its  important  powers  as  a  local  legislature,  the  cove- 
nant, when  it  came  iu  competition  with  them,  must  give  way,  or 
was  repealed.* 

3.  Again,  by-laws  infringing  the  laws  of  Confess  made  in  pur- 
suance of  the  constitution,*  the  general  statutes  of  a  State,  or  paN 
ticular  statutes  relating  to  the  corporation  (provided  these  do  not 
impair  the  oblation   of  the   charier)  are  void-*       Where   by 

1  Norrii  v.  BUfK,  Hob.  31a 

»  StuyvoBant  tL  Mayor,  &c  of  Now  York,  7  Cowen,  (N.  Y.)  IL  585 

3  Prwbyieriui  Church  «.  City  of  N.  Y.  5  Cowen,  (N.  Y.)  R.  538 ;  Coatoa 
V.  Uiyor,  &c.  of  N.  Y.  7  Cowen,  (N.  Y.)  R.  604.  Tha  ordimnce  by  which, 
in  1790,  the  corporation  of  Georgetown  firat  ex«rciaed  the  power  of  ^d- 
natiufT  their  streetB,  was  not  in  the  nature  of  a  compact,  hot  might  be  repoalod 
by  the  corporation.  GoEzlar  v.  Co^ioratioo  of  Ovagetowa,  €  WheaL  IL 
593 

*  Doited  States  «.  Hart,  1  Peteta,  Cir.  fXRiSSO. 

BHarria«.Btap«,Hob-311;  5  Co.B.63,  ClarVaCasa.    BeeBy*Uw%3 
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Statute  the  trustees  of  academies  were  empowered  '*lo  appoint 
teachers  or  other  officers,  and  remove  or  displace  them  at  pleas- 
ure," it  was  held,  that  bj  do  resolution  of  the  trustees  could 
they  abridge  the  power  of  removal,  vested  in  them  and  their  suc- 
cessors.' 

3.  The  legislative  power  of  a  corporation  b  not  only  restricted 
by  the  constitutional  and  statute  law  of  the  State  in  which  it  is 
established,  but  by  xhe  general  principles  and  policy  of  the  common 
law,  as  it  is  accepted  there.'  Indeed,  whenever  a  by-law  seeks 
to  alter  a  well  settled  and  fundamental  principle  of  the  common 
law,  or  to  establish  a  rule  interfering  with  the  rights,  or  endanger- 
ing the  security,  of  individuals  or  the  public,  a  statate  or  other 
special  authority,  emanating  from  the  creating  power,  must  be 
shown  to  legalize  it,  either  expressly  or  by  implicaiioo.*  ThuSi 
a  bridge  corporation  has  not  incidentally,  nor  by  virtue  of  a  gen- 
eral clause  in  its  charter,  authorizing  it  to  make  proper  by-laws 
for  its  government,  not  repugnant  to  the  act  of  incorporation  or 
the  constitution  and  laws  of  the  State,  power  to  make  a  by-law 
conferring  the  right  of  voting  by  proxy,  or  imposing,  as  a  test  or 
qualification  for  office  or  admission,  the  ownership  of  a  certain 
number  of  shares,  or  giving  a  vote  for  every  share  of  the  stock, 
where  the  charter,  either  by  express  terms  or  reasonable  implica- 
tion, confers  no  such  right.*  It  is  upon  the  same  principle,  that 
though  many  by-laws  passed  by  the  ancient  municipal  corpora- 
dons,  and  uade  companies  in  England,  for  the  regulation  of  trade,* 

Balk.  76;  Rex  *.  Barber  Surgeons,  1  Ld.  Rayrod.  585;  Rex.  v.  Uiller,  6 
T.  R.  377 ;  Rex  v.  Hs;thome,  SB.&.C.  i'SS. 

>  Auborn  Academy  e.  Strong,  1  Hopkins,  Ch.  R.  278. 

9  Norrii  «■  SUps,  Hob.  SIO ;  Lee  v.  W^allis,  1  EeoyoD,  S93 ;  S.  C.  Sayer, 
aei;  The  People  «.  Kip  et  a|.,  4  Cowen,  (N.  Y-)  R.  383,  n. 

1  Taylor  v.  Griewold,  3  Green,  (N.  J.)  R.  223 ;  Phillips  v.  Wickbam,  1 
Paige,  (N-  Y.)  Cb.  R.  598 ;  but  see  State  «■  Tudor,  5  Day,  (Conn.)  R.  329. 

*  Taylor  «.  Oriiwold,  3  Green,  (N.  J.}  R.  233 ;  3  Kent,  Comm.  S04,  n.  h. 

^  Cbimberlain  of  London's  Cue,  5  Co.  R-  63 ;  London  e.  Vanacre,  13 
Mod.  371;  lRo!.R-5;  2  Rol.  Abr.365to  360;  3Salk.76;  Player  p.  Jen- 
kini,  I  Sid.  284;  Boeworth  «.  Heame,  C-  T.  H.  40B;  March  15;  Bntchera 
o.  Horey,  1  H.  Bl.  370 ;  Pierce  v-  Bartrum,  Coirp.  270 ;  Sbaw  ».  Pope,  3 
B-  ft  Adolph.  465. 
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aod  (be  prevention  of  mooopoly,'  have  been  adjudged  good ; 
yet,  tnatiy  have  been  adjudged  void,  as  in  nttraint  of  trade, 
and  to  the  oppression  of  the  subject.*  These  corporations 
being  veiy  ancient,  many  of  their  by-laws,  which  would  other- 
wise be  void  as  in  restraint  of  trade,  are  supported  by  special 
customs,  which  suppose  a  former  grant  of  a  monopoly.*  Some 
by-laws  are -so  oppressive,  that  even  a  special  custom  will  not 
support  them  ;  *  and  in  all  cases,  a  custom,  to  support  a  by-Iavr 
in  restraint  of  trade,  must  be  stnctly  proved,*  without  a  material 
variance  between  the  custom  and  the  by-law.*  It  seems,  howev- 
er, that  though  there  be  such  customs  as  to  prescriptive  compa- 
nies, they  cannot  be  applied  to  new  companies  incorporated  in 
the  municipality/ 

1  FreenMDtla  «.  Silkthrowstera,  1  Lev-  S39,  doubted  ia  Willcoclc  oa  Ho* 
nicipal  Corporationa,  143 ;  Daveoant  v.  Hurdi*,  Moore,  S8I. 

s  B«drord  tt.  Fox,  I  Lut«.  563 ;  Norrta  v-  Staps,  Hatton,  5 ;  S.  C  Moore, 
869;  a.  CHob.  311;  Bac.  Abr.  336;  3  Sa1k.76;  Tailon  of  Ipswich,  11 
Co.K,53;  aai  Roi.  R.4,  5;  Cloth-workere  of  Ipewich,  Godb.  253;  Par- 
ry v.  Berry,  Cooiyn,  369;  Chamberlain  of  Loodoa  e.  Compton,  7  D.  &  R. 
eOli  The  King  •.  Tha  Coopera  Co.,  7  T.  R.  543 ;  Clark  d.  Le  Crea,  9  &  & 

csa. 

3  Boswortb  V.  Bagden,  7  Mod.  459 ;  Oilchester  «.  Goodvin,  Carter,  117, 
130;  Bricklayere  and  Plaaterera,  Palm.  395;  &  C  Hardrea,  56;  Plajer  v. 
Jonea,  1  VenL  SI ;  Broadnaz  Ca.  1  Vent  196 ;  Boiworth  e.  Henrne,  Aadr. 
97  i  8.  G  S  StT.  1065 ;  S.  C,  C.  T.  H.  408 ;  Player  t.  Vere,  T.  Ray,  388, 
SS8;  Bodwie  t>.  Fenoell,  1  WiU.  933;  Tailor*  of  Bath  «.  Glazby,  S  Wik. 
366 ;  Harrison  v.  Godman,  1  Burr.  R.  16 ;  Heaketb  ■.  Biaddock,  3  Burr.  R. 
1858 ;  Wooly  «.  Idle,  4  Burr.  R.  1953 ;  The  King  ■.  The  Coopera  Co,  7 
T.  R.  543 ;  The  King  «.  Tappenden,  3  East,  186 ;  Chamberlain  of  Loodni 
«.  ComptoD,  7  D.  d^  R.  601 ;  Clark  v.  Denton,  1  B.  &  Adolph.  93 ;  Clark  v. 
Le  Cren,  9  B.  &.  C.  53, 

*  Davenant  t>.  Hardia,  Moore,  591 ;  Wood  v.  Sear),  Bridg.  141 }  Davia  «. 
Morgan,  1  C.  &  J.  587;  1  Tyr.  457;  1  Price,  P.  C.  77. 

5  Heeketh  v.  Braddock,  3  Burr.  R.  1858. 

*  Colcheater  e.  Goodwin,  Carter,  117, 1S&  Where  the  variance  ia  imma- 
terial, aee  Heeketh  v.  Braddock,  3  Burr.  R.  1858 ;  Wooly  e.  Idle,  4  Burr.  R. 
1953;  Tailon  of  Bath  v.  Glaiby,  3  Wils.  366 ;  Boeworth  v.  Bugden,  7  Mod. 
459 ;  see  also  Fasakerly  «.  Wiltahira,  1  Str.  466, 467,  that  a  by-law,  good  at 
eommon  law,  is  not  vitiated  by  the  variance  or  excess  of  the  custom. 

'  Chamberlain  of  Loadon  t.  Comploa,  7  D.  &  R.  601 ;  Bolton  a.  Throg- 
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In  New  York,  whore  the  trustees  of  a  village  corporation  were 
authorized,  to  make  such  prudential  by-laws,  rules,  and  regula- 
tions, as  (hey  from  time  to  time  should  deem  meet,  relative  '*  to 
huckster  shops  in  said  village,"  provided  they  were  not  inconsistent 
with  the  laws  of  the  State,  or  the  United  States,  it  was  held,  that 
a  b}'-]aw  passed  by  the  trustees,  that  hucksterers  should  take  and 
pay  for  a  license  from  the  trustees  under  a  penalty,  especially 
where  it  did  not  expressly  appear  that  prudence  required  such  a 
by-law,  was  in  restraint  of  trade  and  void,  aa  contrary  to  the 
general  principles  and  policy  of  the  laws  of  the  State.'  There 
are,  however,  numerous  municipal  ordinances  and  by-laws  affect- 
ing the  property  of  the  citizen,  such  as  ordinances  requiring  the 
owners  of  lots  fronting  on  certain  streets  to  fix  curb-stones,  and 
make  a  brick  way  in  front  of  their  lots,'  aSecting  and  regulating 
certain  occupations,  and  modes  of  using  end  exhibiting  certain 
animals,  such  as  by-laws  prohibiting  unlicensed  persons  from 
removbg  house  dirt  and  offal  from  the  city,'  prohibiting  venders 
of  the  produce  oftbeir  own  farms,  &c.,  from  occupying  stands  for 
the  purpose  of  vending,  in  certain  streets,  constituted  by  the  by- 
law, a  part  of  the  market,*  prohibiting  the  driving  or  riding  of 
horses  on  the  trot  or  gallop,  in  the  streets  of  a  city,*  or  the 
public  exhibition  of  stud-horses,*  or,  requiring  coal  to  be  weighed,* 
which  are  held  reasonable  and  valid,  as  no  more  than  a  proper 
exercise  of  that  general  legislative  power  usually  vested  in  muni- 

moiton,  Skin.  55,  aemb-  contra ;  See  Willcock  on  Unnicipal  Corpomtions, 
146,  i  34a 

1  Dunham  v.  Truateea  of  Rocherter.  5  Cowen,  (N.  Y.)  R.  463 ;  iiid  gee 
Freeholders  v.  Birber,  2  Halst  (N.  J.)  R.  64.       j 

3  Pszton  «.  Sweet,  1  Greea),  (H*^  R.  196.     ■^'1 

>  Vandine'a  Cue,  6  Pick.  (Uua.)  R- 187. 

*  Nightingale's  Cue,  11  Pick.  (Mass.)  R.  166;  BuKlo  v.  Webster,  10 
Wend.  (N.  Y.)  R.  99  ;  sod  see  Bush  v.  Seaburf,  8  Johns.  (N.  Y.)  R.  418. 

0  Commonweallh  «.  .Worcester,  3  Pick.  (Mass.)  R.  463.  Id  such  esse  it 
is  not  necessary  to  prove  that  anj  one  was  endangered  by  Ihe  fast  driving. 
3  Pick.  (lUaM.)  R.  462 ;  1  McCord,  (a  C.)  R.  333. 

•  Nolen  V  Mayor,  &c  Franklin,  4  Yerg.  (Tenn.)  R.  163. 
»  Stokes  V.  New  York,  14  Wend.  (N.  Y.)  R.  67. 
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cipalides,  for  tbe  due  police  and  govetnment  of  their  crowded 
thoroughfares.' 

A  by-law  hy  a  company  of  Free  Fishers  and  Dredgers,  that 
DO  member  should  carry  oq  a  separate  trade  in  oysters  on  his 
OWD  account,  from  the  same  shore  on  which  the  company  oyster 
j^rounds  were,  uader  a  penal^,  has  been  adjudged  good,  on  the 
ground  *'  that  the  company  were  partners  ;  that  there  was  notfaing 
illegal  in  partners  agreeing  to  prevent  any  one  partner  from  carry- 
ing OD  a  separate  trade  ebewhere,  on  his  own  account ;  and  that 
there  was  no  reason  why  the  same  thing  might  not  be  prevented 
by  a  by-law,  in  the  case  of  a  company  like  the  present."*  A 
by-law,  however,  made  by  the  freemen  of  a  company  of  oyster 
fishermen,  prohibiting  any  freemen  from  being  engaged  in  the  trade 
of  sending  oysters  to  market  from  any  other  ground  on  tbe 
Kentish  shore,  then  tbe  oyster  ground  of  the  company,  under 
a  penalty  of  101,  and  in  case  of  refusal  to  pay  the  same,  that 
such  freemen  shall  thenceforth,  and  until  the  fine  be  paid,  be 
excluded  from  all  share  of  profits,  to  be  made  thereafter  by  the 
joint-trade  of  the  company,  is  void  ;  there  being  no  usage  stated 
to  that  extent,  but  only  an  usage  for  the  freemen  to  make  orders 
for  regulating  the  company  and  fishery,  with  fines  and  penalties 
for  tbe  breach  of  such  orders,  aod  for  prohibiting  freemen  from 
being  engaged  on  other  oyster  grounds,  und«-  penalties  to  be 
stopped  out  of  the  money,  arising  by  the  sale  of  tbe  stint  of  oys- 
ters of  such  freemen.' 

A  by-law  of  a  town,  prohibiting  all  persons,  except  its  own  in- 
habitants, from  taking  shell-fish  in  a  navigable  river  within  its  lim- 
its is  void,  as  against  common  right ;  *  unless  indeed  the  town 

1  A  b;-1iw  of  &  municipal  corporation,  imposiDg  penaltiea  for  particular 
oSoDcea,  dou  not  seem  to  be  void  merely  because  a  general  law  of  the 
State  imposes  penalties  for  the  aame  ofieacea,  Rogers  r.  Jonea,  1  Wend. 
(N.  Y.)  R.  337 ;  1  Bay,  (S.  C.)  R.  384 

s  Per  Lord  Kenyon.  The  King  e.  Tbe  Company  of  Fishermen  of  Fa- 
veraham,  B  T.  R.  353 ;  Adiey  d.  Reeves,'  S  Mau.  k  Sel.  S3 ;  see,  however, 
Adley  v.  Whlutable  Company,  17  Vee.  323. 

3  Adley  c  Reevea,  S  M.  &  a  53 ;  S.  C.  called  Adley  v.  WhiUUble  Com- 
pany, 17  Ves.  Jr„  3M. 

*  Uajden  V.  Noyes,  S  Cmui.  R.  3&I. 
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haa  by  gnat,  Sic.  tbe  exclusive  ri^  of  fisbiog  in  the  waters  witb- 
ia  its  boundariea.' 

Retrospective  and  ex  post  facto  by-laws  are  void  at  common 
law  j  *  and  certainly  the  Utter  are  in  this  country,  under  the 
constitution  of  the  United  Slates,  since  no  Sfate  could  grant  to  a 
corporatioD  power  to  do  that,  which  it  could  not  constitutiooolly 
do  itself. 

In  England,  s  by-law  made  by  a  corporation,  created  by  letters 
patent,  imposing  the  forfeiture  of  goods,  is  void,  even  if  Hk 
letters  patent  authorize  such  a  by-law.*  In  a  case  in  the  time  of 
Elizabeth,  where  it  appeared  that  King  Henry  VI.  had,  by 
letters  patent,  granted,  to  a  corporation  of  dyers,  power  to  search, 
JLc,  and  if  they  found  any  cloth  dyed  with  logwood,  to  seize  it 
as  forfeited,  the  grant  of  power  was  adjudged  void,  as  cootrary  to 
the  39th  chapter  of  magna  charta  ;  goods  and  chattels  being  by 
construction  included  in  the  prohibition,  that  '*  no  man  shall  he 
disseised  of  his  freehold."*  Neither  can  a  corporation,  created  by 
act  of  parliament  in  that  country,  make  and  enforce  such  a  law, 
unless  the  power  so  to  do  be  expressly  given  by  the  act.*  Such 
by-laws  as  these,  however,  imposing  the  forfeiture  of  tbe  goods 
of  a  stranger,  are  to  be  distinguished  from  those  authorizing 
the  corporation  to  seize  and  detain  (he  stock  of  a  member,*  for 
Ibe  debts,  calls,  or  taxes  which  he  mig^t  owe  tbe  corporation  ; 
these  last  being  adjudged  valid  by  consent.  A  by-law  levying 
money  on  the  subject  or  citizen  in  general  is  void,  since  by  the 
general  law,  no  taxes  can  be  imposed  but  by  act  of  parliament,  or 
of  tbe  legislature.'      This  rule  does  not  of  course  interfer« 


I  Rogere  r.  Jones,  1  Wend.  (N.  Y.)  R.  237. 

»  1  Eeble,  733;  Howard  v.  Savoimah,  CharlL  (Ga.)  R.  173. 

>  Kyd  OD  Corp.  109. 

*  Wahham  e.  AoBtin,  8  Co.  R.  125,  a.  137,  b. ;  3  Inat  47 ;  1  Buktr.  1], 
13 ;  KiA  v.  Noirill,  I  T.  R.  118- 

B  Kirk  f>.  Nowill,  1  T.  R.  118,  per  Lord Hancfield ;  Flayer  v.  Archer,2 
Sid.  litl ;  Clark  «.  Tucker,  3  Vent.  ISSL 

*  Child  «.  Hndaon'a  Bay  Company,  3  P.  Wma.  207. 

'  CaM  of  duo  Wairanto,  Trefcy'a  Arg.  29 ;  Sawyer's  Arg.  42 ;  Player  ». 
Teie,  T.Ray.  338. 
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with  tbe  right  of  a  corporation  to  assess  taxes  upon  itt  mem- 
bers  for  the  purpose  of  defraying  its  general  chaises,  or  discbarg- 
iog  a  burthen  to  which  it  is  subject,'  or  to  exact  a  certaia  sum 
of  a  member  upon  his  election  to  an  office,  on  or  before  his 
admission.* 

Agaia,  by-laws  prohibiting  tbe  members  from  pursuing  dieir 
legal  remedies  beyond  tbe  jurisdiction  of  the  corporation  are 
void  ;  since  no  power,  leas  than  that  of  the  legislature,  can  exclude 
tbe  subject  or  citizen  from  his  right  to  legal  redress.' 

It  should  be  observed  that  what  may  he  bad  as  a  by-law,  as 
against  common  nght,  may  be  good  as  a  contract ;  since  a  man 
may  part  with  a  common  right  voluntarily,  of  which  it  would  be 
impolitic  and  unjust  to  deprive  him  by  a  by-law  passed  without 
his  assent,  or  perhaps  knowledge,  by  those  who  might  not  know 
or  would  not  consult  his  individual  interests.  Hence  it  will  be 
found,  that  a  by-law  may  be  void  as  against  strangers,  or  members 
who  do  not  assent  to  it,  and  yet  good  as  a  contract  between  mem- 
bers of  the  corporation  who  do  assent  to  it.*  An  agreement,  for 
instance,  between  the  citizens  of  London,  who  have  as  extensive 
a  power  of  making  by-laws  as  any  corporation,  that  they  will  not 
sell,  except  in  tbe  markets  of  London,  would  be  good  ;  but  it  has 
been  declared  by  the  legislature  in  England,  that  a  by-law  to  that 
effect  is  bad,*  being  in  restraint  of  trade.  Where  tbe  members  of 
a  corporation  were  by  statute  individually  liable  for  the  payment 
of  the  debts,  a  bylaw,  allowing  tbe  stockholders,  on  paying  thirty 
per  cent,  on  their  shares,  to  forleit  their  stock,  and  thus  avoid 
payment  of  the  company  debts,  is  void  and  inoperative  as  to 
creditors  ;  inasmuch  as  it  is  contrary  to  the  fundamental  princi- 
ples of  law  and  equity.*     A  prior  resolution  of  tbe  same  corpo- 

1  Jeffre;'!  cue,  5  Co.  R.  66,  i. ;  Clark's  cue,  5  Co.  R..64,  a. ;  Hoote,  580 1 
Snow  V.  DilliDghain  et  a1.,  S  iiaaa.  R.  547. 

>  T.  Ekj.  446 ;  Vintnera  Co.  «.  PuMy,  1  Burr.  R.  335. 

3  Plsyer  •.  Arcber,  S  Sid.  131;  London  «.  Benurdiatoo,  1  Lev.  16;  Bal- 
lard V.  BeDoett,  9  Burr.  R.  778 ;  Hiddleton's  cue,  Dyar,  333,  a. 

*  Stetson  n.  Eemptoo,  et  ■!■,  13  Mun.  R.  383 ;  Adiey  t>.  WhitMafale  Coat- 
panj,  17  Ves.  333,  per  Eldon. 

>  Adlejr  •.  Wbitstible  Company,  17  Ves.  323,  per  Eldon. 

•  Slee  0.  Bloom,  19  Johns.  (N.  Y.)  B.  456. 
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rattoD,  howerer,  enacting,  that  ereiy  member  upon  paying  fifty  per 
cent  OD  bis  shares  shouhl  be  discharged  from  ail  future  calls  on 
his  subscription,  except  by  forfeiture,  was  held  binding  on  a  cred- 
itor who  was  both  a  member  and  trustee  of  the  corporation,  and 
present  at  the  passing  of  the  resolution,  and  consenting  to  the 
same  ;  the  by-law  being  regarded  in  this  case,  as  a  contract 
between  the  creditor  and  the  other  members  of  the  corporation.' 
But  where  a  creditor,  who  was  also  a  member  and  a  trustee,  at 
the  time  the  resolution  was  passed,  openly  protested  against  it, 
though  be  afterwards  accepted,  in  part  payment  of  his  debt,  money 
raised  under  it,  and  was  present  at  a  subsequent  meeting,  when  the 
applicatioo  of  the  money  thus  raised  was  directed,  and  assented 
to  the  application  ;  it  was  held,  that  this  was  no  mtiGcation  by 
him  (^  the  by-law.'  In  such  cases,  a  constructive  assent  to  the 
by-law,  urged  from  the  common  principle,  that  all  the  corporators 
are  presumed  to  assent  to  what  is  done  at  a  regular  meeting,  will 
not  be  admitted  to  deprive  one  of  bis  right ;  for  the  presumption 
is,  that  corporations  will  pass  none  but  legal  votes ;  and  to  all 
such,  and  such  only,  the  assent  of  those  who  are  absent,  may  be 
presumed.'  The  unanimity  of  the  vote  of  those  present  cannot 
affect  the  rights  of  those  absent,  where  the  vote  is  itself  unauthoi^ 
ized.*  And  indeed,  so  far  as  a  member's  rights,  duties,  and 
obligations  as  a  corporator  are  concerned,  he  is  bound  by  the 
acts  of  the  majority  ;  but  the  corporation  has  of  course  no  ri^t, 
by  by-law  or  resolution,  without  his  consent,  to  dispense  with  a 
contract,  in  which  be  is  one  party,  and  the  corporation  the 
odier.* 

§  4.  The  by-laws  of  a  corporation  must  not  be  inconsistent 
with  its  charier  ;  for  ibis 'instrument  creates  it  an  artificial  being, 
imparts  to  it  its  power,  designates  its  object,  and  usually  pre- 
scribes its  mode  cd  operatioa.     It  is,  in  short,  the  fundamental 

ilbid. 
sibid. 

3  See  Stetson  ».  Eempton  et  iL,  13  Hub.  R.  983,  Chief  JoMice  Pukei*a 
opioioD. 
•Ibid. 
*  Revere  »■  Boeton  Copper  Cocnpuj,  15  Pick.  (Hmi.  R.  363. 
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law  of  the  corporation  ;  aDd  in  its  terms  and  spirit,  aa  a  constilti- 
tioo  to  the  petty  legislature  of  the  body,  acting  by  aod  under  it. 
Hence  all  by-laws  in  contravention  of  it  are  void.  "  The  true 
test  of  all  by-4aws,"  says  Mr.  Justice  Wilmot,  "  is  the  intention 
of  the  crown  in  granting  the  charter,  aod  the  apparent  good  of 
the  corporation."  *  In  the  same  case,  it  is  said  by  Mr.  Justice 
Yates,  that,  "  corporations  cannot  make  by-laws  contrary  to  their 
constitubon.  If  they  do,  they  act  without  authority.'"  With 
relation  to  the  important  power  of  electing  officers  by  municipal 
corporauoDS,  this  very  obvious  rule  was,  however,  directly  violated 
in  the  celebrated  case  of  corporations,'  decided  in  the  time  of 
Elizabeth.  In  this  case,  it  appears,  that  "  when  dittn  tOtempU  ■ 
uore  made  in  divert  corporatiom,  contrary  to  the  common  tiM^e, 
to  make  popular  ekctiona,"  the  Lords  of  Elizabeth's  council 
demanded  of  her  cbief  and  other  justices,  whether,  when  the 
charters  of  divers  municipal  corporations  prescribed,  that  the 
mayors,  bailiffs,  aldermen,  provosts,  &c.,  shall  be  chosen  by  the 
commonalty  or  biirgtnes,  ^c,  elections  of  these  officers  by  a 
certain  uUcted  numier  of  the  principal  oj  tbt  commonalty  or 
burgetiUj  caUed  the  common  oouncii,  or  the  like,  according  to 
ancient  usage,  were  good  in  law  ;  foraimucb,  as  by  the  words  of 
the  charters,  the  election  should  be  indefinitely  by  the  commonalty 
or  bui^esses,  which  is  as  to  say,  by  all  the  commonalty  or  all  the 
burgesses,  &c.  The  Justices,  "upon  great  deliberation  and 
conference  had  among  themselves,"  as  we  are  told,  resolved,  that 
such  ancient  and  usual  elections  were  warranted  both  by  law  and 
the  charters  of  the  corporations.  The  reason  they  gave  was, 
that  by  (hetr  charter  these  corporations  were  empowered  to  make 
laws,  ordinances,  aod  constitutions  for  the  better  government  and 
order  of  their  cities  and  boroughs,  by  force  of  which,  and  "far 

1  Rex  V.  Spencer,  3  Burr,  R.  1636;  and  am  Rex  v.  Catbash,  4  Butt,  R. 
3304;  R»  «.  Gravesend,  4  D.  &  R.  117;  2  R  &  C  6(». 

'  Res  e.  Speoesi,  3  Burr.  1839 ;  and  see  The  king  v.  Ginever,  6  T.  E. 
^5,  736 ;  Hohlyn  •.  Regem,  3  Bra  P.  C.  329.    And  a  b; -Uv  cannot  n- 

pliin  ■  doubtful  charter.    If  there  be  any  uabigutty  on  the  face  of  the 
cbuter,  it  is  the  province  of  the  court  to  expound  it;  S  Selw,  N.  P.  1144 
■  4  Co.  R.  77,  m 
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maiding  of  popular  confmion,"  they  might,  by  their  connnon 
consent,  ordain,  that  the  officers  should  be  cboseo  by  a  selected 
Dumber  of  the  principal  of  the  commonalty,  which  by-law,  "for 
the  avoiding  of  popular  diiorder  and  confusion,"  they  adjudged 
would  be  good.  And  even  if  the  by-law  could  not  be  shown, 
they  decided  they  would  presume  >t,  from  ancient  and  continual 
usage,  though  it  began  within  time  of  memory.  Lord  Coke 
closes  bis  report  of  this  decision,  with  *'  God  forbid  that  they 
(the  usages  established  by  the  decision)  should  be  now  innovated 
or  altered ;  for  many  Bnd  great  iDConveniences  will  thereupon 
arise,  all  which  the  law  has  well  prevented,  as  appears  by  this 
resolution."  *  Though  Lord  Kenyoa  intimated,  and  in  one  case 
very  sarcastically,'  his  opinion  against  by-laws  limiting  the  number 
of  electors  appointed  by  the  charter,  even  when  made  by  the 
whole  corporation  ;  *  yet  the  case  of  the  corporations,  settled  as 
it  was  upon  great  deliberation,  has  in  England  been  generally 
followed  ;  *  and  its  principle  even  extended  to  the  Section  of  bur- 
genet,  as  standing  upcm  the  same  footing  in  this  respect,  with  the 
higher  orders  of  the  corporation.'  Such  a  by-law,  in  order  to 
restrain  the  righi  of  the  commonalty,  must  be  made  by  "  common 
assent,"*  or,  in  other  words,  by  the  comntonahy  themselves } 
and  if  made  by  a  select  body,  tbot^  the  power  of  making  by- 
laws  is  reposed  in  them,  it  is  void  ;  for  they  do  not  represent  the 
commonalty.'     And  it  seems,  that  though  the  number  of  eleclots 


1  The  Caee  of  Corporation*,  4  Co.  R.  77d. 

»  The  King  t>.  Ginever,  6  T.  R,  73i 

s  Ibid.    The  King-  tr.  Holland,  3  Eut,  74. 

4  Colcbeater  C^ue,  3  Butotr.  71;  Rex«.  GrosroDor,  7  Hod.  198;  Bmtv. 
Tomlyo,  C.  T.  H.  310 ;  Rex  v.  Caalle,  Andr.  124 ;  Rex  v.  Tucker,  1  Bar- 
nard. 27 ;  Rex  o.  Spencer,  3  Bnn-.  R.  1 S17 ;  Rex  v.  Cutbush,  4  Burr.  R. 
3307 ;  Res  v.  Head,  4  Barr-  R.  25 1 5 ;  Hoblyn  v.  Regem,  6  Bro.  F.  C  519 ; 
NeirUngi;.  FtbdcIb,  3  T.  R.  189;  Rex  v.  Asbwell,  IS  East,  33;  Rex  v. 
Atwood,  7  Nev.  &.  H.  386. 

■  Rex  V.  Bird,  13  Beat,  384;  Rex  v.  Weetwoed,  4  B.  &■  C  783;  S.  C.  7' 
D.&R.3e9;  3  Dow  uid  Clark,  2J ;  4  Bligb,  N.  a313,7  Biogb.  ]. 

•  C«»e  of  CorpoTBtione,  4  Co.  R.  77,  78. 

*  Colcheeter  Cwe,  3  Bolatr.  71 ;  Rex  t>.  Spencer,  3  Burr.  R.  1837;  Rex  t>. 
Cntboeh,  4  Burr.  3304. 
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specified  io  the  charter  may  be  restrained  by  a  by-law,  yet,  that 
a  by>law  caoDot  strike  out  an  integral  part  of  the  electors ;  nor 
□arrow  nor  extend  the  number  of  the  eligible,  or  those  out  of 
whom  the  election  is  to  be  made.*  But  tbough  the  by-law  would 
be  void,  if  it  lessened  the  number  of  persons  eligible  to  office, 
yet  this  feature  of  a  by-law,  presumed  from  ancient  usage,  will 
not  be  inferred  from  the  circumstance  of  the  election  by  the 
limited  body  having  almost  uniforinly  fallen  upon  members  of  the 
limited  body.*  It  is  evident,  however,  that  the  case  of  the  cor- 
porations, tbough  established  as  law  in  England,  is  wholly  inde- 
fensible on  principle.  The  charters  prescribed,  that  the  elections 
should  be  by  the  commonalty  ;  and  we  do  not  perceive  by  what 
right  the  commonalty,  though  unanimous,  could  delegate  to  others, 
or  to  a  selected  number  of  their  own  body,  a  right  which,  by  the 
instrument  that  enabled  them  to  act  at  all,  was  to  be  exercised 
by  themselves.  Though  they  had  power  to  make  laws,  ordi- 
nances, and  constitutions,  for  the  better  government  and  order  of 
their  cities,  boroughs,  &c.  ;"  as  it  seems  to  us,  this  power  given 
by  their  charters  was  clearly  limited  by  the  clause,  which  pre- 
sciibed  the  mode  of  election.  Indeed,  admiitbig  even,  that  "  the 
avoiding  of  the.disorder  and  confusion  of  popular  elections,"  was 
worth  striving  for  ;  and  that  the  by-law  supposed  was  ever  passed, 
the  assumption  by  the  commonalty  amounts,  as  Lord  Kenyon 
remarked  of  a  similar  assumption  in  a  case  before  him,  to  this, 
that  "  the  crown  having,  in  the  estimation  of  the  corporation, 
made  a  defective  instrument,  the  latter  wish  to  cure  that  defect."* 
The  truth  is,  probably,  that  no  such  by-law  was  ever  passed  by 
the  commonalty.  The  Justices  presumed  the  by-law  from  the 
usage  ;  but  it  is  well  known,  that  even  the  right  of  returning  mem- 
bers to  parliament  was  regarded  in  early  times,  rather  as  an  bcon- 
venience  than  a  privilege  ;  and  the  fair  presumption  is,  that  it  was 

1  Rex  V.  Atwood,  1  Nev.  &  H.  266 ;  Rex  «.  Banutead,  3  &  &  AdoL  699; 
Rex  tr.  Spencer,  3  Burr.  R.  1838;  The  Garmirtben  Cue,  there  cited  by 
Wilmot,  J. ;  see,  however.  Rex  ir.  Westvood,  4  B.  &  C.  801,  830 ;  a  a 
7  D.  &  R.  304,  305. 

>  Rex  e.  Atwood,  t  Nev.  &H.  386;  a  a 4  &  &.  Adolph.  699; 

1  Tb«  King  «.  Gloever,  6  T.  R.  739. 


D.qit.zeaOvGoOt^lc 


CH.  X.]  DT-LAWS.  285 


the  mere  supineiiess  of  the  commonalty  in  general,  that  permitted 
the  admioisiratioD  of  corporate  adairs,  and  among  others  the 
election  of  officers,  to  devolve  upon  the  select  classes.*  When 
we  consider  the  arbitraiy  tinoes  in  which  this  decision  was  made, 
the  litile  attention  then  paid  to  popular  righu,  the  well  known 
suhserviency  of  the  courts  of  justice  to  the  ruling  powers,  and  the 
fact,  that  the  resolution  was  made  upon  a  reference  from  the  Lords 
of  the  Council'  to  the  Justices,  "  because  divers  attempts  were 
made  in  divers  corporations,  contrary  to  ancient  usage  to  make 
popvlar  elecHotu,"  we  see  reason  enough  for  the  decision,  without 
recurring  to  the  principles  of  the  common  law.' 

We  very  much  doubt  whether  the  principle  introduced  into 
England  by  "  the  case  of  corporations,"  with  regard  to  the  old 
municipal  corporatims  of  that  country,  will  he  generally  applied 
in  the  United  States,  at  least  to  private  corporations  created  by 
statute  ;  and  we  have  dwelt  thus  long  upon  it,  because  it  seems 
to  have  been  thought  susceptible  of  such  an  application  hy  the 
Supreme  Court  of  Pennsylvania,  in  a  case,  which,  as  it  appears 
to  us,  might  well  have  been  decided  as  it  was,  wiihout  reference 
to  such  a  principle.  This  was  the  case  of  the  Commonwealth  v, 
Cain  et  al-,*  where  it  appeared  that  the  charter  of  a  church  cor- 
poration authorized  the  minister,  church-wardens,  and  vestry-men, 
to  make  rules,  by-laws,  and  ordinances,  and  transact  everything 
requisite  for  the  good  government  and  support  of  the  church ; 
and  directed  also,  that  the  election  of  ministers,  &c.,  should  be 
conducted  according  to  certain  rules,  one  of  which  was,  that  no 
persons  were  to  vote  except  (bose  who  bad  been  regularly  admit- 
ted, and  members  of  the  church  twelve  months  previous  to  the 
election.     A  hy-law  enacting  that  no  member  whose  pew-rent 


1  Hallam'e  CoiutitutioDil  History  of  England,  vol.  iii.  p.  54,  61  (o65. 

•  "  It  WM  perceived,  however,  by  the  BsSertora  of  the  popuiir  cause,  under 
Jamea  I.,  thtt  by  this  narrowing  of  the  electoral  frBnctiiae,  many  borou^ 
were  tiJ^  to  the  i^uencc  of  the  privy  cewneil,  which,  by  reetoring  tha 
houeeholderB  to  their  legitimate  rights,  would  strengihen  the  intereata  of  the 
country."     HallBm'a  Constitutional  History  of  England,  vol.  iii.  p.  63,  O. 

3  Willcock  on  Mun.  Corp.  132  to  125. 

*  5  S«rg.  &  Rawle,  (Pena]  R.  SlOt 
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WBS  io  arrear  for  a  longer  time  than  two  years  should  be  oilitled 
to  vote  for  officers,  was  held  valid  ;  inasmuch  as  it  was  ressooa' 
ble,  for  the  good  government  and  support  of  the  church,  and  not 
contradictory  to  tKe  charter  of  incorporation.  The  punctual 
payment  of  pew-Fent  was  a  duty  of  each  pew-owner,  which  the 
corporation,  unless  expressly  or  impliedly  forbidden  by  ibetr 
charter,  might  enforce  by  penalties  ;  and  we  see  so  reason  why 
the  penalty  should  not  as  well  be  the  loss  of  a  vote,  as  the  seizure 
and  detention  of  stock.  The  charter  contemplated  that  each 
pew-owner  would  perform  the  obvious  duty  of  supporting  the 
church  ;  without  which,  his  voting  for  officers  would  be  nugatory  ; 
aod  there  was  no  occasion  for  a  reference  to  those  English  cases 
which  support  the  doctrine,  that  "by-laws  for  the  good  of  the 
corporation  are  valid,  although  they  reduced  the  number  of 
ekctort  to  narrower  bounds,  than  were  marked  out  by  the  char- 
ter." 

As  transcendii^  tbe  charter,  by-laws  creating  a  new  office,' 
imposing  an  oath  of  office  where  none  is  provided  by  the  consti- 
tution,* giving  a  vote  to  a  person,'  or  a  casting-vole  to  an  officer,* 
who  is  not  enutled  to  it  by  the  charter  ;  restricting  *  or  extending  * 
the  right  of  admission  or  eligibility  to  office,  as  given  by  the  char- 
ier ;  altering  the  prescribed  mode  of  election,  or  imposing  new 
or  additional  tests  or  qualificauoos  on  members  or  voters,  are 
void.*     And  where   a   bylaw  confess  the  right  of  voting  by 


>  Ru  a.  Ginever,  6  T.  R.  735. 

■  Rex«.  Dot)  Bod  Cbapter  of  Dublin,  I  Sir.  539.  And  in  Englind,  if  in 
oath  be  sppoiated  by  tbe  conflitutioD,  and  no  one  provided  to  admiRistBr  it, 
Ibe  corpontion  cannot  empower  an  officer  fw  that  pnrpoae ;  bat  applieatioB 
rauat  be  made  to  chancer;,  and  a  dedimus  obtained  to  confer  on  aome  per- 
Bon  authority  to  administer  tbe  oath.    Ibid. 

3  Rex  V.  Bird,  13  East,  384. 

*  Rex  a.  Ginever,  6  T.  R.  736L 

■  Rex  o.  Coopers  of  Newcaatle,  7  T.  R.  546 ;  Rex  «.  Canibrid^,  S  Selv. 
N.  P.  1 144 ;  Rex  «.  Tappenden,  3  Bast,  191 ;  Lee  •.  WaDia,  1  Kenyon'a 
Ca.392;  a  C  Sayer,  363 ;  Rex  v.  Atwood,  1  Ner.  &.H.38& 

*  Powell  V.  Regain,  3  Bra.  P.  C.  436;  Rex  v.  Weymontb,  7  Hod.  374  { 
aC.4Bro.P.C464;  RoK  r.  Bumitead,  3  B.  St  Adolph.  699- 

*  Rex  •.  Spencer,  3  Bnrr.  R.  1833^  Rex  v. Tappenden, 3  Eaat,  191  j  Tay- 
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proxy,'  or  imposes  tbe  ownership  of  a  certBin  Dumber  of  shares 
as  a  qualification  for  office,  or  admission,*  there  being  nothing  in  tbe 
charter  expressed  oi  implied,  specially  authorizing  such  by-law, 
otwbere  b  case  of  a  "  Savings  Institution  "  a  by-law  was  passed, 
prescribJDg  that  persons  owning  one  share  of  the  capital,  required 
to  be  invested  for  tbe  purpose  of  security  to  tbe  depositors,  should 
be  members,  and  should  cease  to  be  members  upon  its  transfer, 
tbe  by-law  is  held  void,  as  invading  tbe  spirit  and  meaning  of  the 
charier.' 

So  where  the  act  incorporating  an  insurance  company  gave  a 
TOte  for  each  sbare  of  stock,  but  provided  that  no  share  should 
entitle  the  holder  to  a  vote,  unless  the  stock  should  have  bean 
held  by  bim  at  least  sixty  days  next,  and  immediately  preceding  an 
electioD,  and  provided  that  the  major  part  of  the  directors  should 
cooslitutfl  a  board,  with  power  to  pass  such  by-laws  as  to  them 
should  appear  needful  and  proper  respecting  elections,  and  they 
passed  a  by-law  requirii^  a  transfer  of  stock  to  be  registered  in 
order  to  be  effectual,  it  was  held,  that  a  by-law  requiring  the 
inspectors  of  elections,  whenever  (bey  should  or  might  suspect 
that  stock  voted  on  bad  been  sold  or  bargained  for,  within  tbe 
sixty  days,  but  not  transferred  on  the  books,  to  oblige  the  person 
proposing  to  vote  on  such  stock,  to  adduce  satisfactory  proof 
either  by  bis  own  oath  or  affirmation  or  otherwise,  that  the  stock 
had  oot  been  sold,  or  tbe  beneficial  interest  parted  with  by  any 
bai^in  or  contract  within  tbe  sixty  days,  and  in  defeult  of  such 
proof  to  reject  the  vote,  was  void ;'  and  that  tbe  vrador  might 
vote,  notwithstanding  the  transfer  within  six^  days,  the  tame 
bting  w^registertd  ; — the  inspectors  having  no  right  to  require 
other  tests  of  a  voter,  than  that  provided  in  the  act  of  incorpora- 
ijoa,  —  and  it  not  beii^  competent  to  tbe  directors  to  pass  any 

lor  9.  Griawold,  3  Green,  (N.  J.)  R.  323 ;  Rex  o.  BuoMtead,  3  B.  &  Adolph. 
699,  per  Parke,  J^  The  People  v.  Tibbetta,4  Cowen,  (N.  Y.]  R.  358. 

1  Taylor  v. Griairold, 3  Green,  (N.J.)  R.  933;  Phil]i[M  c  Wickhun,  1 
Paige,  (N.  Y.)  Cb.  R.  596 ;  but  see  Stste  v.  Tador,  S  Dky,  (Conn.)  R.  329. 

»  Ttylor  •.  Griawold,  2  Green,  {N.  J.)  R.  333. 

3  CoQunonwedth  p.  Gill,  3  Whart  (Penn.)  R-  238  {  Philadelphia  Savings 
loititiUiqD  Cue,  1  Whait  (Penn.)  R-  461. 
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by-law  at  varhnce  with  the  provisions  of  the  same.'  Ad  act 
incorpotatiog  a  church  provided,  that  the  vestty  should  be  elected 
"  in  the  maDner  accustomed,"  which  was,  at  a  certain  time  and 
place,  by  the  inhabitants  of  the  parish  being  of  the  religion  of  the 
Church  of  England,  and  possessing  certain  other  enumerated 
qualifications.  It  was  held  that  a  by-law  made  by  the  vestry, 
enacting  that  do  person  should  be  admitted  a  member  of  the 
church,  or  be  entitled  to  the  privilege  of  a  vole  in  the  election  of 
the  vestry,  unless  be  should  pay  the  sum  of  fifty  dollars,  a  qualifi- 
cation not  named  in  the  charter,  was  void ;  inasmuch  as  **  it 
required  a  new  qualification  to  entitle  persons  otherwise  qualified 
to  vote,  was  therefore  an  attempt  to  transcend  the  powers  given, 
and  to  alter  the  qualifications  of  the  voters,  and  was  a  violation  of 
die  charter.  "*  And  generally,  where  the  charter  vests  the  ad- 
mission of  members  in  the  body  at  large,  a  power  vested  in  the 
directors  to  provide  for  the  admission  of  members  gives  them 
only  a  right  to  prescrihe,  m  their  by-laws,  the  time,  place,  and 
manner  of  holding  the  election  of  members,  and  not  the  right  to 
pass  a  by-law  imposing  a  test  of  membership,  not  contemplated 
by  the  charter,  as  the  ownership  of  a  share  in  the  capital  stock  of 
a  "  Savings  Instilutioo." ' 

A  corporation  may,  however,  renounce  by  a  by-law  a  privi- 
lege conferred  by  charter,  or  statute  ;  and  from  a  coDstaot  omissioD 
to  enforce  a  privilege  against  common  right,  where  the  privilege 
has  been  continually  violated,  such  a  renunciation  has  been 
presumed.* 

§  5.  1.  The  power  of  making  by-laws,  to  be  binding  upon 
all  the  members  of  a  corporation,  whether  it  reside  in  the  majority 
of  the  body  at  large,  or  of  those  present  at  a  corporate  raeetiog, 

I  The  PeoplB  •.  Tibbeta,  4  Cowen,  (N.  Y.)  R.  358 ;  S.  P.  The  People  g. 
Kip.  et  »!.,  4  Cowen,  (N.  Y.)  R.  382,  n. 

0  Per  DeMBUBure,  Chan.  The  Vestiy  of  SL  Luke's  Church  v.  Hatthem, 
4  DeBs.  (S.  C.)  Ch.  R.  57S ;  see  Rex  v-  Breton,  4  Burr.  (S.  C)  Ch.  R.  3960. 

3  CommonweiJth  e.  GiU,  3  Wbut  (Peon.)  R.  29a 

*  Calchester  a.  Goodwin,  Carter,  118 ;  Berwick  upon  Tweed  «.  Jofanaon, 
Lofi^  338 ;  and  sea  Canal  Company  v.  SanMni,  1  Bion.  (Peim.)  R.  70> 
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or  be  confided  by  chaner  to  a  select  class,  is  in  trust  for  the  ben- 
efit of  tbe  whole  ;  and  must  therefore  be  exercised  nith  discretion. 
Hence,  by-laws  must  be  reasonable  ;  and  all  which  are  nugatory, 
and  vexatious,  unequal,  oppressive,  or  manifestly  detrimental  to 
the  interests  of  the  corporation,  are  void.  Thus,  a  by-law,  or 
rule,  of  a  bank,  that  all  payments  made  and  received  must  be 
examined  at  the  time,  does  not  prevent  a  party  dealing  with  the 
bank  from  showing  afterwards,  that  there  was  a  mistake  in  the 
accounts  of  deposits  and  receipts.' 

A  by-law,  compelling  the  stewards  of  a  corporation  under  a 
penalty  to  make  a  dinner  for  the  master,  wardens,  and  assistants, 
was  adjudged  void  ;  since  it  was  unreasonable  to  compel  a  man 
to  make  a  dinner  for  the  luxury  of  others  merely,  without  benefit 
to  himself  or  the  corporation.'  It  was  said,  however,  by  the 
judges,  that  if  the  by-law  had  been  to  make  a  dinner,  to  the  end 
that  the  company  might  assemble  and  choose  officers,  or  do  any- 
thing for  the  benefit  of  the  corporation,  if  had  been  well  enough ;  * 
and  in  case  of  old  corporations  by  prescription,  an  ancient  custom, 
or  by-law,  compelling  the  stewards  of  the  corporation  to  give  a 
customary  feast,  has  been  held  good.*  And,  though  the  by-law, 
after  enacting  that  tbe  stewards  shall  provide  the  dinner  at  iheir 
own  proper  costs  and  charges,  contain  (be  clause,  "  with  such 
allowance  out  of  the  stock  of  said  company,  or  otherwise,  as 
the  master,  wardens,  and  assistants  of  said  company  for  the  time 
being,  or  the  major  part  of  them,  should  think  fit  and  convenient 
to  be  allowed  in  that  behalf ;  "  it  nevertheless  is  bad.* 

3.  A  by-law  by  a  college  of  physicians,  (liat  no  person  should 
be  admitted  into  the  class  of  candidates,  before  admission  into  the 

1  Farmeira  and  MechaDki  Bank  t>.  Smith,  19  Jobna.  (N.  Y.)  E.  115 ;  and 
>aa  Gallatin  o-  Bradford,  1  Bibb.  (Kj.)  R.  SD9. 

■  Haater  and  Company  of  the  Framevork  Knitters  v.  Green,  I  Ld.  Rajmd. 
113;  Cartert>.8a]ider»>D,5BiDgbaiD,R.79;  S.  C  15  Serg.  &  Lowb.  371; 
S  BL  &  P.  164. 

>  Ibid.  Carter  •.  Bandenpon,  5  Bingfa.  R,  79;  8.  C.  15  Berg,  ti  Lowb. 
371 ;  S  H.  &  P.  I«4. 

*  Ibid.    Lutw.  1324 ;  Wallb's  Case,  Cro.  Jac.  555. 

>  Carter  o.  Sanderaon,  S  Bingh.  R.  79 ;  S.  C  15  Serg.  &.  Lowb.  37),  per 
Best,  C  J. ;  Borrougli  &  Gaaelee,  Jos.  dub. 

37 
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college,  unless  he  had  taken  a  degree  of  M.  D.  at  Oxford,  Cam- 
bridge,  or  Dublin^  except  in  certaia  apeciGed  cases,  was  consider- 
ed reasonable;  as  "teodiiig  to  ensure  a  proper  education,  and 
competence  in  learning-"'  A  similar  by-law,  by  a  company  of 
surgeons,  as,  that  no  member  should  uke  an  appreuiice  wbo  did 
not  understand  the  Latin  language,  bis  ability  therein  to  be  tried 
in  a  specified  manner ; '  or  by  a  company  of  tradesmen,  as 
loaaoDs,  carpenters,  &c.,  that  no  one  should  be  free  of  their  com- 
pany, until  examined  and  found  qualified  acccording  to  the  direc- 
tions of  the  by-law,  lias  been  adjudged  good.*  And  where  a 
legal  by-law  is  made  for  regulatiiig  admissions,  it  may  impose  a 
penalty  on  aoy  corporate  officer,  who  has  power  to  admit,  for 
making  admissions  contrary  to  such  by-law.* 

3.  Where  the  mode  of  electing  to  corporate  offices  is  not  pre- 
scribed by  charter,  or  immemorial  usage,  it  may  be  wholly  or- 
dained by  by-laws.^  A  by-law  creating  inspectors  of  votes  at 
elections,  and  vesting  the  appointment  of  them  in  the  President 
of  the  corporation,  was  held  to  be  good,  as  tending  to  prevent 
disorder  on  the  day  of  election  ;  although  it  was  contended,  that 
the  right  of  electing  the  vestry-men  and  churcb-wardeos  beloi^ng 
by  cliarter  to  the  congregation,  the  appointment  of  inspectors,  as 
an  mcident  to  that  right,  must  be  exercised  also  by  them.*  There 
would  seem  to  be  much  force  in  this  objection  j  >  but  the  otber 
resolution  in  the  same  case  is  less  doubtful.  It  having  been 
found  that  at  elections  of  officers,  tickets  were  inscribed  with  wit- 
ticisms, the  names  of  lewd  women,  &c. ;  a  by-law  prohibiting  the 
counting  of  tickets,  which  bad  on  them  other  things  besides  the 

iRexv.Th«GoIleg«ofPbT8iciaDa,7T.  R.3ai;  WiUcock  on  Hunicip*) 
Corpontioiw,  135. 

s  Rex  «.  Muteit,  Slc  orSurgeoQ's  CompaDj,  3  Burr.  R.  B93L 

*Lofil,556;  Green's  CMe,  IBarr.  R.ia7;  lad  see  Rex  v.  MuabaU,3T. 
R.S. 

<  Green's  c«m,  1  Burr.  R.  131. 

s  Newling  v.  Franeu,  3  T.  R.  189 ;  Rex  «.  Vamaton,  3  T.  R.  199. 

*  The  (^mmoDwealth  t.  Woelper  et  aL,  3  Serg.  &  R&wle.  (Penn.)  R. 
30. 

'  Rex  e.  Weetwood,  4  Btm.  &  Cree.  786 ;  S.  C.  7  D.  &.  R.  373,  per  Lit- 
tledale  and  Holrojd,  Jniticea. 
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names  of  the  voters,  was  held  reasonable,  and  an  eagle  printed  on 
the  tickets,  as  a  party  badge,  was  adjudged  a  violation  of  this  by- 
law ;  since  it  deprived  a  voter  of  that  secrecy  to  which  he  was 
entitled  in  the  exercise  of  his  franchise,  so  as  to  avoid  the  oditini 
and  violence  of  party  prejudice.'  A  by-law,  disfranchising-  a 
member  for  vilifying  another  member  of  the  corporation,  has  been 
held  void,  as  unnecessary  to  the  good  government  of  the  corpora- 
tion.' K  by-law,  however,  giving  power  of  amotion  for  just 
cause,  is  a  good  by-law,  though  the  corporation  that  made  it  had  no 
power  of  amotion,  expressly  given  by  charter,  or  claimed  by  pre- 
scription.* 

4.  A  corporation  has  a  right  to  the  service  of  all  its  mem- 
bers, and  may  make  by-laws  to  enforce  it.  It  may  thus  impose 
a  penalty  on  members  eligible  *  to  an  office,  who  refuse  to  accept 
it  ;*  or  who  refuse  to  take  the  oath  appointed  by  law,  as  a  neces- 
sary quali6cation  for  holding  it ; '  and  on  members  who  refuse  to 


1  Commonweatth  v.  Woelper  «t  t^.,  3  Serg.  &.  Rftwie,  (Penu.)  R.  39. 

"  The  CommoD wealth  «.  St.  Patrick  Benevolent  Society,  3  Biaaey,  (Peno.) 
R.  441.  The  charter  of  a  private  corporalion  provided,  that  ir  aojr  member 
should  break  the  rulea  of  the  society,  he  should  be  served  nith  a  notice  to 
■ttend  at  the  next  stated  meeting,  after  which  a  decision  should  be  made  by 
ballot,  and  if  two  thirds  considered  him  giiilty,  he  should  be  dealt  with 
according  to  (he  by-laws.  The  bj-lawa  provided,  that  no  member  ahould  bo 
entitled  to  receive  any  benefit  ftwn  the  society,  which  woa  a  friendly,  or 
relief  society,  whoee  complaints  were  the  result  of  intoxication.  A  member, 
having  been  expelled  by  the  requisite  majority  after  due  notice,  brought  his 
action  to  recover  the  allowance  ofa  disabled  member;  ajid  it  was  held,  that 
the  regularity  of  the  proceeding  could  not  be  inquired  into  in  that  way,  but 
the  remedy  nwat  be  by  mandamoa.  Black  &  Wbita  Smiths  Society  v. 
Vandyke,  2  WharU  (Penn.)  R.  312. 

3  Rex  *.  Richardson,  1  Burr.  519 ;  3  Ld.  Ken.  65. 

*  Rex  t>.  Weymouth,  7  Mod.  374 ;  S.  a  4  Bro.  P.  C.  464. 

s  Ibid- ;  Barber  Surgeons  c.  Pelsoo,  2  Lev.  S52;  Rex  t>.  Groevenor,  I  Wihk 
IS ;  Bodwic  V.  Penuell,  1  Wila.  333 ;  London  v.  Tanacre,  I  Ld.  Ray.  496; 
Vintners  v.  Paenoy,  I  Burr.  R.  339 ;  a  C  Kenyon's  Ca.  500 ;  Rex  v.  Bower,  - 
1  B.  t  a  587;  S.  C.  2  D.  &.  R.  843;  Graves  e.  Colby,  1  Perr.  &  Dav. 
la  B )  2ai ;  Tobacco  Pipe  Makers  v.  Woodroffe,  7B.&C838;5D.fcR. 
530. 

*  3  Show.  ISO. 
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attend  the  corporate  meetings.'  Nor,  it  would  seem,  is  »  by-law 
of  this  nature  less  valid,  though  it  requires  that  the  person  accept- 
tog  the  office  shall  pay  a  Tee  on  his  admission  ;  and  the  court  will 
not  scrutinize  the  reasonableness  of  the  fee,  since  the  members  of 
the  corporation  have  assented  to  the  amount ;  which  raises  a  pre- 
smnption  that  under  their  peculiar  circumstances  it  is  reasonable^ 
or  at  least,  that  they  deem  it  so.'  And  where  a  municipal  cor- 
poration passed  a  by-law,  imposing  a  penalty  on  a  member  who 
should  refuse  the  office  of  sheriif,  an  office  requiring  a  substantial 
man  OD  account  of  its  dignity  and  expense,  "unless  the  person 
elected  shall  swear  he  is  not  worth  £10,000,  and  brii^  six  com- 
pui^ators,  approved  by  the  court  of  the  corporation,  to  swear 
that  they  believe  the  truth  of  his  assertion  ; "  the  by-law  was  held 
reasonable  and  good.  It  did  not  impose  an  oath,  but  allowed  a 
favor  to  the  person  liable,  by  permitting  him  to  exonerate  himself 
hy  a  form  more  indu^ent  than  that  prescribed  by  the  old  common 
law,  in  an  action  of  debt ;  where,  in  order  to  relieve  himself  from 
the  claim,  the  defendant  was  not  only  required  to  swear  that  it 
was  not  owing,  but  to  produce  twelee  compurgators,  to  affirm  on 
oath  their  cooGdence  in  his  veracity.'  In  Carter  v.  SaQdersoo,* 
however,  Mr.  Chief  Justice  Best  was  of  opinion,  that  a  by-law 
imposing  a  penalty  on  the  steward  of  a  company,  who  did  not 
provide  a  dinner  on  Lord  Mayor's  day,  unless  be  excused  himself 
by  swearing  he  was  not  worth  £300,  was  void,  as  tending  to  the 
multiplication  of  unnecessary  oaths  ;  and  the  learned  judge  dis- 
tinguished the  case  before  him  from  that  just  alluded  to,  inasmuch 
as  there  the  oath  excusing  the  sheriff  was  necessary  to  the  purposes 
of  justice.     It  is  not  necessary  to  the  validity  of  a  by-law  enforc- 


1  Tobacco  Pipe  Hskers  v.  Woodroffe,  7B.&.C.  838;SD.  &R.53a 

■Birber  Surgeooa  v.  Pelson,  2  Lev.  252;  TaverDer'a  cue,  Ray.  446; 
Stationers  «.  Silisbury,  Comb.  231,  232 ;  Vintnera  «.  Passey,  1  KenyoD'a  Ca. 
500;  aC"!  Burr.  R.  339. 

3  LonAoa  v.  Vanacrs,  1  U.  Ray.  497 ;  S.  C.  5  Hod.  443 ;  &  C.  13  Hod. 
S73 ;  a.  C.  1  Salk.  143 ;  S.  C.  Cartli.  483. 

*  S  BiagbaiD,  R.  79 ;  S.  C  15  Serg.  St  Lowb.  376,  per  Best,  C.  J.,  Btv- 
ravgh,  J.  dubitaate. 
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JDg  by  a  penalty  the  acceptance  of  an  office,  ihat  it  provide  for 
notice  to  the  corporator  of  his  election  ;  since  he  is  presumed  to 
be  always  present  at  the  corporate  meetings,  aod  acquainted  with 
its  proceedings,  according  to  his  duty.'  It  is  held,  however,  that 
eren  an  old  English  municipal  corporation  cannot  enforce  the 
acceptance  of  an  office  by  the  imprisonment  of  the  person  elected, 
unless  there  be  a  special  custom  to  that  effect.*  And  a  company 
of  Loudon  cannot  imprison  a  member  for  refusing  the  livery, 
though  it  may  impose  a  penalty.'  A  bylaw,  however,  imposing 
a  penalty  "  on  any  ptrton  who  shall  refuse  to  undertake  an  office 
within  the  corporation,"  has  been  adjudged  void  ;  for  it  includes 
strangers,  who  are  not  within  the  corporate  jurisdiction.*  Al- 
tboi^h  by-laws,  imposing  a  penalty  for  the  refusal  of  an  office, 
usually  contain  a  provision  that  the  party  elected  shall  be  liable, 
only,  if  he  be  "  without  reasouable  excuse,"  yet  this  is  unneces- 
sary ;  Ibf,  in  an  action  to  recover  the  penaltj,  the  defendant  may 
show  any  reasonable  excuse,  although  there  is  no  such  provision.' 
The  layii^  down  of  an  office,  without  permission  from  the  cor- 
poration, or  the  discontinuance  of  official  service,  may  as  well  be 
punished  by  a  by-law,  as  the  first  refusal.*  A  by-law,  requiring 
every  other  officer  of  a  bank  to  perform  such  duties  as  may  be 
required  of  them  by  the  President  and  Cashier,  was  held  to  be 
authorized  by  a  general  power  to  make  by-laws,  and  to  be  reason- 
able.' A  corporation  may  also,  for  their  own  security,  make  a 
by-law  requiring  their  clerk  to  be  sworn  ;  but  cannot  avail  them- 
selves of  his  omission  to  take  the  oalh  for  the  purpose  of  setting 

1  London  v.  Vinaere,  U  Mod.  373 ;  S.  C.  I  Ld.  Riy.  499. 

a  Gmfton's  caw,  1  Mod.  10 ;  Willcock  on  Mun.  Corpor.  13^  §  305 ;  Rex 
V.  Groavenor,  1  Wila.  18. 

3  GrafloD's  case,  1  Mod.  10;  Poalterera  Company  v.  Phillips,  7  Bingh. 
(N.  a.)  a  P.  314  i  Tobacco  Pipe  Makers  Compaoy  v-  Woodroffe,  7  R  &  C. 
73a 

«  M«ror  of  Oxford  v.  Wildgooae,  3  I^ev.  aoa 

»  Smioneie  p.  Saliabury,  Comb.  2:23;  London  p.  Vanscie,  1  iTd.  Ray.SOO; 
S.  C.  5  Mod.  443;  8.  C.  13  Mod.  373. 

*  Cambridge  v.  Herring,  1  Lutw.  405. 

'  Planters  Baak  e.  Lamkln  R.  M.  Cbarlton,  (Ga.)  R.  34. 
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aside  lbs  title  of  a  bona  fide  purchaser,  on  the  ground  that  Us 
deed  had  not  been  recorded  by  their  duly  qualified  clerk.' 

5.  A  very  important  subject,  upon  which  companies  inco^po^- 
Bted  for  (he  purpose  of  profit  are  accustomed  to  legislate,  is  the 
transfer  of  their  stock  ;  and  very  interesting  questions  bare  arisen 
with  regard  to  the  effect  of  their  by-laws  regulating  such  transfers. 
The  charter  and  by-laws  frequently  provide,  that  the  slock  of 
the  company  shall  be  transferable  on  the  books  of  the  compa- 
ny only,  or,  that  to  be  valid  and  effectual,  the  transfer  must  be 
registered  by  the  clerk  or  treasurer  of  the  corporation  on  the 
compaoy  books,  and  where  the  charter  required  the  transfer  to 
be  made  on  the  books,  the  requisition  was  considered  satisfied  by 
a  by-law,  requiring  the  transfer  to  be  registered  on  the  books  of  the 
company.'  A  very  literal  construction  has  been  given,  in  Con- 
necticut, to  such  clauses,  either  in  the  charter  or  by-laws  of  a 
coloration  ;  the  scope  and  object  of  such  previsions  being,  in 
the  view  of  the  Supreme  Court  of  that  State,  "to  render  the 
purchase  of  the  stock  secure  to  any  person,  if  at  the  momtnt  of 
bis  purchase  the  company  hooks  did  not  furnish  evidence  that  H 
bad  been  previously  transferred."  *  The  settled  law  of  Connecti- 
cut is,  that  where  such  clauses  are  found  in  the  charter  and  by- 
laws,* or  either,"  the  transfer  is  invalid  and  of  no  effect  for  any 
purpose,  unless  made  or  registered  on  the  books  of  the  company. 
The  registry  is  there  deemed  the  originating  act  in  the  change  of 
title  ;  and  an  entry  by  the  clerk  on  the  deed,  "  received  for 
record,"  is  not  considered  equivalent  to  a  registry.* 

A  more  liberal  construction,  and  one  far  more  in  accordance 
with  their  spirit  and  meaning,  has  been  given  to  such  clauses  in 
charters   and  by-laws  of  corporations,   by  the  courts  of  other 


I  Hutiags  «.  B1u«bi11  Turnpike,  9  Pick.  (Hus.)  R.  Ba 
'  Northrop  t.  Newtown,  3  Coan.  R.  544,  Hoamer,  C.  J. 
3  Marlborough  ManarRc luring  Co.  «.  Smith,  S  Conn.  R.  544 ;  8«me  n 

Same,  5  Conn.  R.  HAG ;  Northrop  v.  Newtown,  3  Conn.  R.  544  \  Oxford 

Turnpike  Co.  e.  Bunnel,  6  Coon.  R.  552. 

*  Ibid. 

^  Oxford,  &c.  V.  Bunnel,  6  Good.  R.  559: 

*  Northrop  t.  Neirtowii,  3  Conn.  R.  544. 
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States,  and  by  the  Supreme  Court  of  the  United  Slates.  As 
they  are  intended  merely  for  tbe  protection  of  tbe  inieresta  of  the 
corporation,  no  effect  is  given  to  them  farther  than  is  necessary 
to  effect  that  purpose.  It  is  necessary  that  an  incorporated  com- 
pany should  have  the  means  of  knowing  nho  are  stockholders 
and  members,  m  order  that  they  nay  know  (o  nbora  dividends 
are  to  be  paid,  and  who  are  entitled  to  vote  upon  tbe  stock,  and 
where  the  company  has  a  lien  upon  tbe  stock  for  debts  due  to  it 
from  a  stockholder,  that  it  should  have  tbe  means  of  preventing  a 
transfer  in  derogation  of  its  own  rights.  To  secure  this  know- 
ledge, and  to  enable  corporations  to  avail  themselves  of  their  lien 
upon  the  stock  of  tbe  company,  without  danger  to  the  rights  of 
purchasers,  these  clauses  are  usually  inserted  in  their  charters,  or 
form  a  part  of  their  by-laws.  Accordingly  where  transfers  of 
stock  are  made  without  conforming  to  tbe  requisitions  of  the  char- 
ter or  by-laws,  in  making  them,  or  having  ibera  registered  on  ibe 
books  of  the  company,  the  belter  opinion  decidedly  is,  that  the 
transfer  passes  to  the  purchaser  all  the  right  that  (he  seller  had  ; 
that  such  provisions  were  not  intended  to,  and  do  not  incapacitate 
the  owner  of  tbe  stock  from  transferring  it  at  his  pleasure,  or 
compel  him  to  own  it,  unless  the  corporation  allow  him  to  sell 
against  bis  will,  and  tbe  only  effect  allowed  to  them  seems  to  be, 
that  tbe  purchaser  cannot  claim  a  certificate  of,  or  a  dividend 
upon  tbe  shares,  unless  he  first  applies  for  a  transfer  according  to 
tbe  charter  and  by-laws.  Any  other  proper  transfer  is  equally 
valid  as  between  vendor  and  vendee,  and  even  as  against  a  credi- 
tor of  the  vendor,  who  attached  the  shares  before  be  or  the  cor- 
poration, through  its  officers,  had  notice  of  the  transfer.  In 
other  words,  such  provisions,  whether  by  charter  or  by-law,  ap- 
ply solely  to  the  relation  between  the  corporation  and  its  stock- 
holders ;  to  tbe  questions,  who  shall  vote,  to  whom  dividends 
shall  he  paid ;  and  enable  the  corporation  to  protect  any  lien  it 
may  have  upon  the  stock,  as  between  itself  and  a  stockholder  in- 
debted to  it.'     With  this  cons&uction  of  the  effect  of  such  a  by- 

>  Onion  Bank  e.  Uird,  2  Wheat  R.  390 ;  Bank  of  ntka  «.  Smallsy,  3 
Cowen,  (N.  Y.)  R.  770 ;  Gilbert  v.  MancheAer  Iron  Manufaoturiiig  Ctk,  11 
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law,  there  seems  to  be  no  good  reason  why  a  corporalioD  has  not 
an  incidental  power  to  pass  it,  as  a  reasonable  and  proper  exercise 
of  lis  legislative  power,  allhougb  the  charter  does  not  specially 
speak  upon  the  subject.  Interpreted,  however,  as  tbey  are  in 
Counecticut,  such  by-laws  might  reasonably  be  regarded,  unless 
expressly  sanctioned  by  charter,  as  an  infringcnient  of  the  gen- 
eral law  respecting  the  transfer  of  personal  property,  and  on 
that  accotmt  void.'  It  seems,  however,  that  such  is  not  the  opin- 
■on  of  the  courts  in  that  State,  as  the  same  rigid  eSect  is  there 
given  to  a  by-law  of  thb  sort,  whether  expressly  authorized  by 
charter,  or  only  passed  under  a  general  auifaoriiy  to  pass  "  such 
by-laws  as  should  appear  necessary  or  expedient  for  the  govern- 
ment of  the  corporation,  or  the  regulation  of  its  concerns,  not 
contrary  to  law."' 

6.  Another  and  very  important  species  of  by-laws  to  moneyed 
and  trading  corporations,  and  to  which  those  which  we  have  just 
been  considering  are-  to  some  degree  only  ancillary,  are  by-laws 
securing  to  the  corporation  a  lien  upon  the  shares  of  a  stockhold- 
er for  debts  due  from  him  to  the  corporation.  Such  a  lien  does 
not,  it  is  clear,  exist  at  common  law  in  favor  of  an  incorporated 
company.  It  is,  however,  usually  given  by  statute,  or  act  of  in- 
corporation to  incorporated  banking  companies  ; '  and  where  tbe 
clause  of  the  statute  or  act  of  incorporation  provides,  "  that  no 
stockholder,  indtbted  to  a  bank,  shall  be  authorized  to  make  a 
transfer,  or  receive  a  dividend,  until  such  debt  shall  have  been 
discharged,"  it  includes  notes  discounted  by  the  bank  for  the 
stockholder,  as  well  as  debts  due  for  an  original  subscription,*  and 

Wend.  (N.  Y.)  R.  637 ;  Sargant  v.  Emex  M.  Railwty  (X,  9  Pick.  (Mu8.) 
R.  303 ;  Sargent  tr.  Franklin  losuratice  Co.,  8  Pick.  (Han.)  R.  90 ;  Nearoith 
e.  WuhingtoaBank,  GPick.  (Uasa.)  R.334;  Q,i]iQer  «.  Marblehead  Social 
Insurance  Co,  10  Mass.  R.  476. 

1  Sargent  e.  Franklin  Insurance  Co.,  8  Pick.  (Mass.)  R.  90,  PutDim,  J. 

>  Oxford  Turnpike  Co.  t>.  BuddcI,  6  Conn.  R.  553. 

3  Uoioa  Bank  r.  Laird,  3  WheaL  R.  390 ;  Utica  Bank  r.  Smalley,  3  Cowen, 
(N.  Y.)  R.  770;  Rogers  v-  Huntingdon  Bank,  13  Serg.  &  Rawie,  (Penn)  R, 
77 ;  Grant  «.  Mechanica  Bank,  15  Ibid.,  140 ;  S.  P.  Sewall  d.  Lancaster 
Bank,  17  Ibid.,  385 ;  Downer  v.  Bank  of  Zanesville,  Wright,  (Ohio)  R.  477. 

*  Rogen  e.  HunUngden  Bank,  IS  Berg.  &  Rawle,  (Peon.]  R.  77. 
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that  too  wbedier  such  notes  liave  come  to  maturity  at  ibe  time  the 
transrer  is  applied  for,  or  not,'  and  whether  tlie  stockholder  is 
liqble  on  the  same  aa  principal  or  indorser.*  It  has  been  held, 
too,  that  a  stockholder,  who  borrows  mooey  of  a  bank,  nilli 
full  knowledge  of  an  usage  not  to  permit  a  transfer  of  bis  stock, 
while  he  is  indebted  to  the  bank,  is  bound  by  such  usage,  and  that 
neither  he  nor  his  assignee,  under  a  voluntary  general  assignment, 
can  maintain  an  action  against  the  bank  lor  refusing  to  permit  his 
stock  to  be  transferred.^  It  has  been  decided  also,  that  a  by-law 
of  a  bank,  giving  to  the  institmion  a  lien  upon  the  shares  of  a 
stockholder  for  debts  due  from  him  to  the  bank,  is  a  reasonable 
and  valid  by-law,  and  that  under  it,  a  bank  may  defend  against  a 
suit  brought  by  a  stockholder  for  a  refusal  to  permit  him  lo  trans- 
fer his  stock  on  its  books,  without  first  paying  the  debts  he  owed 
to  it.*  Whether,  however,  a  by-law  of  a  corporation,  merely  as 
sucb,  can  create  a  general  lien  on  the  shares  of  a  stockholder  to 
the  amount  of  the  debts  due  from  him  lo  the  bank,  so  as  to  affect 
the  rights  of  creditors,  or  of  a  special  assignee  for  value,  without 
notice  of  the  restriction,  has  been  considered  questionable.*  An 
early  case,  in  the  law  of  Incorporated  trading  companies,  bears 
somewhat  upon  this  <]uestion. 

The  Hudson's  Bay  Company,  being  empowered  by  charter  to 
make  by-laws  for  the  better  government  of  the  company,  and  for 
the  management  and  directioD  of  their  trade  to  Hudson's  Bay, 
made  a  by-law,  that  If  any  of  tbeir  members  should  be  indebted  to 
the  company,  his  company  stock  should  in  the  Srst  place  be  liable 
for  the  payment  of  sucb  debts  as  he  might  owe  the  company,  who 
might  seize  and  detain  the  stock  for  the  same.     This  by-law,  tn  a 

1  Grant ».  Uecbaoica  Bsnlc,  15  Ser^.  &  Rawle,  (Penn.)  R.  140 ;  S^wall 
•.Lancaster  Bank,  17  Ibid,SS5;  Downer  tr.  Bank  of  Zaneaville,  WriKbt, 
(Ohio)  R.  477. 

*  MeDowell  v.  Bank  of  Wilmin^n,  1  Hafriimfton,  (Del.)  R.  37. 

>  Morgno  v.  Bank  of  North  America,  6  Serg.  &  Rawle,  (Pean.)  R.  73. 

*  McDowell  tr.  Bank  of  Wilmington,  1  Harringtoo,  (Del.)  R.  27. 

>  McDowell  ».  Bank  of  Wilmington,  I  Hanington,  (Del.)  R.  27;  Morgan 
V.  Bank  of  North  America,  8  Serg.  Si  Rawie,  (Penn.)  R.  73 ;  Neemith  e. 
Bank  of  Washington,  6  Pick.  [Mass.)  R.  329;  Plymouth  Bank  e.  Bank  of 
Norfdk,  10  Pick.  (Mass.)  R,  454. 
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contest  betuten  the  aatignees  in  bankruptcy  of  the  aharekolder  and 
the  company,  was  adjudged  good,  upon  the  grouad,  that  the  legal 
interest  ia  all  the  stock  was  \a  tlie  company,  who  were  trustees  for 
the  several  members,  and  might  order  that  the  dividends  to  be 
made  should  be  under  certain  restrictions,  or  terms ;  and  that 
upon  the  same  reason  that  this  by-law  wa^  objected  to,  the  com- 
mon by-taws  of  companies,  to  deduct  the  calls  out  of  the  stock  of 
the  members  refusing  to  pay  tbem,  might  be  said  to  he  void.* 
That  part  of  the  by-law,  wbicb  empowered  the  company  to  seize 
and  detain  the  stock,  was  held  also  good  ;  though  it  was  said  that 
there  ought  to  be  some  act  of  the  cotopany,  lo  order  or  declare 
that  the  stock  of  such  member  is  seized  for  the  debt  due  to  ihem.* 
The  whole  by-law  being,  however,  to  tlie  prejudice  of  other 
creditors,  it  was  said,  must  be  construed  strictly,  '*  and  not  exten- 
ded to  such  debts  as  the  members  do  not  owe  in  Ian,  but  only  in 
equity  ; "  so  that  under  it,  the  stock  of  a  member  was  not  held 
liable  for  i  debt  due  by  him  to  one  as  tnutce  for  the  company.* 
It  is  very  clear  that  a  corporation  has  no  power  to  make  a  by-law, 
imposing  upon  i  stockholder  a  forfntAtre  of  his  shares  for  non- 
payment of  instalments  due  tbereon,  unless  the  power  to  make 
such  a  byrlaw  is  expressly  conferred  upon  it  by  statute,  or  act  of 
incorporation,*  as  it  sometimes  is.' 

'  §  6.  Whether  a  by-law  is  reasonable  or  not,  ia  a  question  for 
the  court  solely  ;  and  evidence  to  the  jury  on  the  subject,  showing 
the  eSecU  of  the  law,  was  held  iaadmissible.*  To  set  aside  a 
by-law,  however,  for  unreasonableness,  there  should  he  no  equi- 
poise of  opinion  upon  the  matter,  but  its  unreasonableness  should 

1  Cbild  V.  Undflon'a  Bay  Com[Miiy,  3  P.  Wma.  907 1  ud  aee  0dca  Bank 
fc  SonUey,  8  Cowen,  (N.  Y.)  «,  77a 
•Ibid. 

3  Ibid. 

4  In  tbo  matter  of  the  Long  Island  RaU  Road  Co.,  19  Wend.(N.  Y.)R. 
37. 

9  Herkimer  UanafactariDg  and  Hydraulic  Co.  r.  Small,  91  Wend.  (N.  Y.) 
R.  273 ;  Troy  Turnpike  and  Rail  Road  Co.  «.  McChnney,  Ibid.  396. 
•  Crauumwetlth  v.  Worceater,  3  Pick.  (Uaos.)  R.  463. 
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be  deiiKHistTably  shown.'  Courts,  io  coDStruiag  by-laws  will 
iolerpret  them  reatonably ;  not  scrutinizing  their  terms  for  the 
purpose  of  making  them  void,  nor  holding  them  invalid,  if  every 
particular  reason  for  them  does  not  appear.*  Thus,  a  by-law  of 
a  Poulterers  Company,  enabling  the  master,  &c.,  to  call  and 
admit  into  livery  all  such  freemen  as  they  should  think  meet,  and 
imposiog  a  fine  upon  such  persona  called,  who  should  refuse  to 
be  of  the  same  livery,  without  cause,  was  reasonably  conatrued  to 
imply,  that  the  freemen  called  to  livery  must  be  such  only  as  were 
eli^ble  by  law.*  Where  a  charter  or  statute  empowers  a  corpor- 
ation to  pass  such  by-laws  as  are  neceamry,  the  by-law,  to  be 
valid,  need  not  recite  that  it  was  necessary  ;  but  the  '^neeunty  " 
will  he  implied  from  the  act  of  passing  it,  being  in  fact  synonymous 
with  "  expediency."  *  Where  a  by-Uw  merely  empowen  a  select 
body  to  do  a  particular  act,  it  is  to  be  construed  as  a  liceiue,  not 
as  a  command  to  them ;  nor  does  it  communicate  to  those,  for 
whose  benefit  the  power  might  be  exercised,  a  right  to  compel  the 
exercise  of  it  in  their  favor ;  as,  if  the  by-law  declares  that  it 
"  shall  be  lawful "  for  the  select  body  to  admit  certain  classes  of 
persons,  members,  at  appointed  times.*  And  where  the  statutes 
of  the  founders  of  a  divinity  school  autliorized  the  trustees  to 
remove  a  professor  for  *'  gross  n^lect  of  duty,  scandalous  immo- 
rality, mental  incapacity,  or  any  other  just  and  sufficient  cause  ;  " 
they  cannot  remove  a  professor  upon  grounds  of  mere  expediency 
and  convenience,  nor  unless  he  has  forfeited  his  office  for  some  of 
the  causes  mentioned  in  the  statutes.*     In  such  case  a  charge 

1  PoxwD  V.  Sweet,  1  Green,  (N.  J.)  R.  196. 

■  Vinteta  «.  Pussy,  1  Barr.  R.  S35,  239,  Deonison,  J. ;  Workiogham  v. 
Johnson,  C  T.  H.  S85;  Colchester  «.  Goodwin,  Carter,  119, 130. 

3  Poulterers  Companj  v.  Phillips,  7  Bingh.  (N.  S.}  C.  P.  314  ;  Tobacco 
Pipe  Hehers  Compnoj  c.  Woodrofie,  7  B.  &  C.  738. 

*  Stufvesant  t>.  Miyar,  &.C.  of  New  York,  7  Cowen,  (N.  Y.)  R.  60& 
Whether  a  by-law  teqatring  nil  meetinge  to  be  DOtiGed  by  the  clerk  in  a 
particular  manner,  in  a  clause  relating  to  special  meetinga,  relates  to  annual 
or  stated  meetinga,  aod  whether  a  failure  to  comply  with  the  formal  part  of 
the  notice  rendeia  the  business  transacted  at  the  meeting  void,  see  War- 
ner e.  Mower  et  aL,  II  Vermont  R.  385. 

»Rext-.Eye,4B.&.A.ara;  a  CS  IX  &  R.  174;  1  R  &  C.  85. 

•  Murdoch  v.  Phillipa  Academy,  12  Pick.  (Haas.)  R.  S44. 
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against  him  of  jealousy  of  (be  other  members  of  itie  facuby,  of 
want  of  confidence  in  bis  colle^ues  and  in  the  irustees,  imaccoio- 
panied  with  aa  allegation  of  actually  existing  mischief  caused 
thereby,  is  not  sufficient  ground  for  removal.*  Nor  is  a  chaise, 
tbat  there  is  a  settled  di&ercnce.of  opinion  between  a  professor 
and  the  trustees,  respecting  the  arrangement  of  bis  department,  in 
sucb  case,  of  itself  a  sufficient  cause  for  removal  j  nor  tbat  be 
has  unfavorably  represented  to  another  professor  the  character  of 
a  third  ;  nor  that  he  has  disclosed  the  proceedings  and  diBeren- 
ces  of  the  faculty  in  their  official  meetings  ;  nor  that  be  has  con- 
versed freely  with  the  students,  as  to  the  character  and  conduct 
of  other  professors,  and  expressed  to  them  his'optnion,  that  cer- 
tain laws  of  tlie  institution  were  unreasonable  and  unjust ;  nor 
tbat  be  has  discussed  with  the  students  subjects  belonging  to  the 
departments  of  bis  colleagues,  impugning  their  arguments.* 

The  words  "thall  and  may,"  when  used  together,  aK,  how- 
ever, as  we  have  seen,  construed  to  mean  "!»«#(,"  whether  em- 
ployed in  an  act  of  parliament  or  public  statute,  or  in  the  statute 
of  a  private  foundation/  And  if  a  select  body  be  empowered 
by  a  by-law  to  examine  and  approve  candidates  for  admissttm, 
their  esamioation  and  approval  does  not  confer  a  right  to  be  ad- 
mitted, but  the  company  is  as  free  to  refuse  admission  as  before 
examination.*  If  a  by-law  be  entire,  so  tbat  the  part  which  is 
void  intlueiices  the  whole,  tbe  entire  by-law  is  void  ;  as  if  in  its 
terms  it  embraces  strangers,  not  subject  to  tbe  legislative^  power 
of  the  corporation,  as  well  as  members.'  For  the  same  reason, 
if  tbe  by-law  empower  tbe  levy  of  the  penalty  to  be  by  distress 
and  sale,  where  there  is  a  custom  to  warrant  tbe  distress,  but  not 
tbe  sale,  it  is  void  in  toto,  for  the  distress  as  well  as  tbe  sale.* 


>  MurdiKh'a  Appeal,  7  Pick.  (Mus.)  R.  303. 
sibiiL 

3  Attorney  General  it.  Lock,  esse  oT  Mord«D  College,3  Alk.  R,  i66;  bat 
soe  Rbz  «.  Flockwood  locloaure,  2  Chit.  351. 

4  Rex  V.  Aakew,  4  Burr.  R.  3190. 

a  Dodwell  V.  Oxrord,  3  Veot.  34 ;  Guildford  «.  Clarke,  2  VenL  346 ;  Ox- 
ford V.  Wild^room,  3  Lev.  393. 

•  Clarke  v.  Tucker,  3  Lev.  383 ;  Lee  «.  Wallis,  1  KenjOD*!  Ca.  295 ;  and 
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Od  the  other  hand,  if  the  by-law  consist  of  sereral  distinet  and 
independent  parts,  although  one  or  more  of  tbem  may  be  void, 
the  rest  are  equally  valid  as  if  tbe  void  clauses  had  been  omitted  ; 
for  where  it  consists  of  several  particulars,  it  is  to  all  purposes  as 
several  by-laws,  though  the  prorbions  are  ihrowo  together  under 
tbe  form  of  one.' 

§  7.  Though  a  corporate  company  may,  by  prescription  or 
statute,  be  vested  with  a  local  jurisdiction,  so  that  its  by-laws  will 
bind  those  within  its  jurisdiction,  whether  strangers  or  members 
of  the  corporation  ; '  yet  unless  this  be  the  case,  a  corporation 
has  jurisdiction  over  its  own  inlemal  concerns  only,  and  its  by- 
laws are  binding  upon  none  but  its  members.'  These  tbe  by 
laws  obligate  upon  tbe  ground  of  their  express  or  implied  consent 
to  tbem  ;  *  nor  is  it'an  objection  to  a  corporator's  being  bound  by 

Kfl  Rex  ».  Fevenbam,  6  T.  R.  336;  Plajer  p.  Vere,  T.  Ray.  338;  Rex  tr. 
Spencer,  3  Burr.  R.  1839. 

1  Fazakerlr  v.  Wiltshire,  1  Str.  4C9,  per  Pratt,  C.  J. ;  S.  C.  II  Mod.  333; 
lUrrls  V.  WakemsD,  Sayer,  956 ;  Lee  n.  VVallis,  1  Kenjoo's  Ca-  Qi}5 ;  Rax 
e.  Tlie  Coopers  Co.  7  T.  R.  549,  per  Lawrence,  J. ;  Rex  v.  FevershacD,  8 
T.  E.  336  ;  Rogers  v.  Jones,  1  Wendell,  (N.  Y.)  R.  S3?. 

s  Kirk  V.  Nowill  and  Butler,  1  T.  R.  118;  Rex  ».  College  of  Physicians, 
4  Burr.  R.  3166 ;  5  Burr.  R.  2740 ;  Vandine's  caae,  6  Pick.  (Miss.)  R.  187. 
In  MawBchuaelta,  a  statute  of  that  State,  wbich  foibids  innkeepers,  &c.  to 
give  credit  to  any  undcrgraduale  of  a  college,  without  consent  of  the  presi- 
dent thereof,  or  of  such  other  officer  as  may  be  authorized  by  the  govern- 
ment of  the  college,  or  in  violation  qf  any  ndei  and  ngvlaiioni  of  the 
CoUtgt,  has  been  held  to  be  cooatitulional.  But  no  penalty  ia  incurred  by 
an  innkeeper,  Slc^  under  this  statute,  naless  some  rules  have  been  made  bj 
the  college  on  the  subject  of  giving  credit,  nor  unless  some  officer  has  been 
authorized  to  give  or  withold  his  conaent :  and  in  an  action  for  the  penalty 
imposed  by  the  statute,  the  declaration  ia  fatally  defective,  if  It  do  not  allege 
that  rules  have  been  establiahed,  and  an  officer,  authorized,  &c.  Soper  v. 
Harvard  College,  1  Pick.  (Maes.)  R.  177. 

3  ButeheHa  Company  of  London,  1  Bulatr.  11,  13;  Com.  Dig.  By-law, 
C.S;  Dodirelltr.UniveTsiiy  of  Oxford,  2  Vent  33,34;  S  Jones,  145;  Tho 
Company  of  Horners  v.  Barlow,  3  Mod.  159 ;  see  1  Roi.  Abr.  3(i6 ;  C^rtfa. 
179 ;  I  Satk.  IDS ;  Mayor  of  Oxford  «.  Wlldgooee,  3  Lev.  393 ;  Mechanics 
Bank  v.  Smith,  19  Johns.  (N.  Y.)  R.  115. 
*  Jones,  145;  Adley  v.  Reeves,  3  H.  &  S.  60 ;  Stetson  v.  Eempton  et  al. 
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a  hj-hwy  ibst  be  had  no  notice  of  it,  or  that  he  was  not  a  member 
of  the  corporation  at  the  ume  tbe  by-law  was  passed.* 

§  8.  The  power  to  make  by-laws,  necessarily  supposes  the 
power  to  enforce  them  by  pecuniary  penalties,  competent  and 
proporiionable  to  the  ofienca  ;  *  and  a  -  penalty  incurred  may  be 
tnforced,  after  the  expiration  of  the  period  it  was  intended  to 
regulate.'  It  is  impossible  to  lay  down  any  rule  as  to  what  is  a 
reasonable  penalty  ;  but  this  must  be  determined  by  tbe  nature  of 
tbe  offence.*  The  penalty  must  be  a  sum  certain,  and  not  left  to 
the  arbitrary  assessment  of  (he  goveniing  part  of  tbe  company 
upon  the  circumstances  of  the  particular  case,  even  though  tbe 
utmost  limit  of  the  sum  be  fixed  ;  for  this  would  be  allowing  a 
party  to  assess  his  own  damages.*  And  where  the  amount  of 
the  penalty  to  be  inflicted  by  a  corporation  on  the  breach  of  one 
of  its  by-laws  is  expressly  or  impliedly  fixed  by  the  charter,  a 
by-law,  the  penalty  of  which  exceeds  that  amount,  is  void  ;  as  a 
by-law  of  a  city  corporation,  inflicting  a  penalty  beyond  what  can 
be  recovered  in  its  court  of  Wardens.*  When  a  corporation  is 
empowered  to  enforce  its  by-laws  by  fine  and  amerciament,  they 
are  by  implication  precluded  from  adopting  any  other  method  of 
enforcing  them.'  Neither  can  obedience  to  a  by-law  be  enforced 
by  the  imprisonment  of  the  offender,'  or  tbe  forfeiture  of  his 


13  Mam.  R.  383 ;  Cwporation  of  Columbw  «.  HsTriaoii,  3  R.  ConMitnUoiuJ 
Ct  (N.  C)  2ia 

1  Lulw.  405 ;  Cudden  «.  EMiriek,  6  Hod.  124 ;  Pri^ie  v.  Aduno,  Shin. 
350;  London  «.  Vanicre,  12  Hod.  273;  S.C.  1  Ld.  Ray.  499;  Pienw  n 
Bartniiti,  Cowp.  270. 

■  Chambertain  of  London'B  caae,  5  Co.  R.  63,  b. ;  The  City  of  London'a 
cue,  a  Co.  R.  353 ;  3Leoa.S65;  2  Eyd  on  Corp.  156;  Willcock  on  Hud.. 
Corporationi,  154,  $  368. 

3  Stevens  v.  Dimond,  6  New  Hamp.  S30. 

*  2  Kyd  on  Corp.  156 ;  Willcock,  on  Hun.  Corp.  154,  §  36& 

s  Wood  tr.  Sear),  Bridg.  141 ;  3  Leon.  6 ;  Rex  «.  Newdigate,  Comb.  10; 
3  Kyd  on  Corp.  157 ;  Willcock  on  Hun.  Carfor.  154,  $  SSa 

*  McHullen  «.  Cilf  Council  of  Charleeton,  1  Bay,  (S.  C.)  R.  382. 
'  Kirk  e.  Nowill,  I  T.  R.  125,  Bullor,  J. 

*  Clark'a  Caia,  S  Co.  R.  64  ;  Chamberlain  of  London's  case,  5  Co.  R.  63 ; 
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gooda,  unless  power  be  expressly  given  by  statute  —  both  these 
being  against  magna  cbarta.i  If  either  of  these  modes  are 
adopted,  an  action  of  false  imprisonment  in  the  one  case,  and 
trespass  for  taking  the  goods  in  ibe  other,  may  be  maintained  by 
the  injured  party  against  the  officer.*  Nor,  can  obedience  to  a 
by-law  relating  to  the  payment  of  instalments  due  on  shares  of  the 
stock  of  an  incorporated  company  be  compelled,  without  express 
authority  given  by  statute,  or  act  of  incorporation,  by  forfeiture  of 
such  shares.'  But  where,  as  is  sometimes  the  case,  such  power 
is  given,  the  remedy  by  forfeiture  of  tbe  stock  is  cumulative  ; 
end  does  not,  deprive  the  company  of  tbe  right  to  proceed  by 
action  for  the  recovery  of  the  calls,  or  instalments  of  their  sub- 
scriptions/ And  even  after  such  suit  brought,  tbe  company  may 
declare  a  forfeiture  of  the  stock,  which  cannot  be  pleaded  m  bar 
of  the  forther  maintenance  of  the  suit,  where  ifae  value  of  the 
stock  forfeited  is  not  equal  to  the  money  due  to  the  company.* 
In  such  case,  however,  the  stockholder  is  entitled,  on  assessment 
of  damages,  to  insist,  that  the  value  of  the  stock  forfeited  shall 
be  allowed  in  diminution  of  the  sum,  which  the  company  would 
otherwise  be  entitled  to  recover.*  But  where  tbe  stock  forfeited 
b  equal  id  value  to  the  amount  due  to  tbe  company,  the  forfeiture 


Otr  of  LoodoD's  Gafle,8  Co.  R.  253;  Bab  v.  Clerh,  Moore,  411;  London 
V.  Wood,  12  Mod.  686;  3  SiJk.  76;  Barter  «.  Commonweal tfa,  3  Peur.  & 
WstlB  (Penn.)  R.  253;  H«rt  t>.  Mayor,  &c  Albaoy,  9  Wend.  [N.  Y.)  R. ' 
571. 

»  Player ».  Archer,  8  Sid.  121;  Clark  r.  Tucker,  2Vent,  183;  City  of 
LoDdoD'scase,8Co.R.2S3;  1  Bul*tr.  11,  12;  2  lasL  47;  Kirk  v.  Nowill, 
1  T.  R.  1 18 ;  Cotter  v.  Doty,  5  Oliio  R.  395. 

•Strode  tt.  Deering,  Show.  168;  Lamb  v.  Mills^  Skin.  587;  Wood  v. 
SearlBiBridg.  139;  Clark's  cue,  5  Co.  R.64;  Kirkv.  Nowill,  1  T.  R.  11& 

>  lo  tbe  matter  of  tbe  Long  laland  Rail  Road  Co.  19  Wend.  (N.  Y.)  R. 
37. 

*  HsAiraer  Manufacturing  &  Hydraulic  Co.  v.  Small,  21  Wend.  (N.  Y.} 
R.  273  J  Troy  Turnpike  it,  RaU  Road  Ca  t.  MctSieaney,  21  Wend.  (N.  Y.) 
R.296L 

•Ibid. 

*  Herkimer  Uann&ctnring  &■  I^drauUc  Co. «.  Small,  21  Wend.  (N.  T.) 
R.273. 
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may  be  pleaded  in  bar,  aod  the  plea  will  be  good,  provided  it 
avere,  that  the  value  of'  the  stock  is  equal  to  the  amount  due.' 

A  by-law  cannot  be  ei^orced  by  avoiding  any  bond  or  cove- 
nant made  in  contravention  of  it ; '  nor  by  disfranchising  the 
ofiender."  But  it  has  been  held  in  Pennsylvania,  that  a  by-law 
of  a  church  corporation,  enforcing  the  payment  of  a  pew-rent,  by 
suspending  one  in  arrear  for  a  longer  time  than  two  years  of  his 
right  to  vote  for  officers,  was  valid.* 

2.  The  general  mode  of  enforcing  the  penalty  of  a  by-law  is, 
by  bringing  an  action  of  debt  or  assumpsit  to  recover  it.*  In 
England  it  is  held,  that  the  penalty  of  a  by-law  is  i^overable  by 
distress  and  detention  until  payment,  according  to  the  forms  of 
the  common  law.*  But  when  a  by-law  gives  power  to  distrain 
upon  due  proof  before  the  master  and  wardens,  there  can  be  no 
distress  before  verdict  for  tbe  penalty  ;  for  there  is  no  l^al  proof 
other  than  the  finding  of  a  jury.^  And,  unless  there  he  a  special 
custom,  or  legislative  author!^  for  it,  the  penalty  of  a  by-law 
cannot  be  enforced  by  distress  and  sale  ; '  or  by  detainii^  the 


ilbiiL 

■  H»r»cot's  case,  Comb.  S03  ;  Dog^rill  e.  Pokes,  Moore,  41 1. 
3  Rei  V.  London,  3  Lev.  201 ;  Clark's  ca«e,  1  Vout  3S7j  Bib  «.  Clerk, 
Moore,  413,  contra. 

*  Commonwealth  v.  Cain  et  bI.  5  Serf,  ti-  Rawie,  (Penn.)  B.  510. 

5  Batbci  Surgeons  v.  Pelaon,  3  Lev.  333;  Clift.  901,  903,  cited  Com.  Dig. 
B^-law,  D.  1;  Tidd.  Prac.  3,  4;  Lee  r.  Wallia,  I  Kenyon's  Caa.  295; 
Wooi;  0.  Idle,  4  Burr.  R.I953;  Feltmakera  v.  Davis,  1  Boa.  &  Pul.  98; 
Adley  V.  Resvea,  3  M.  &  S.  60 ;  Major  of  London  v.  Sory,  Cartk  93 ; 
Mayor  of  Exeter  v.  Tumlet,  2  VVLla.  95 ;  2  Constable,  [S.  C)  R.  215. 

•  Clark  V.  Tucker,  3  Lev.  291 ;  S.  C  3  Vent  183 ;  Bodwic  tr.  FennoU,  1 
WiU.  337;  Clark'a  case,  5  Co.  R.  64,  a.;  Citj  of  London's  caee,  8  Ca  R. 
253;  Lee  0.  Wallia,  Sayer,  263 ;  S.  C  1  Eenyon's  Caa.  395 ;  City  of  London 
t>.  W(Kh),  13  Mod.  mi. 

T  Wood  v.  Searl,  Bridge.  143. 

■  Clark*.  TuckDr,3Lev.  381;  aa3  Vent  183;  Leo  v.  Wallia,  1  Ken- 
yoD'a  Caa.  395;  a  C.  Sayer,  263;  Adley  «.  Reeves,  3  M.  &  a  6a  The 
corporation  of  Albany  cannot  paaa  a  by-law  subjecting  a  veeael,  lying  in  any 
buin,  dock,  &C.,  to  seizure  and  aale,  in  caae  of  refuaal  by  tbe  owner,  alter 
notice,  to  remove  her ;  the  remedy  for  enforcing  their  by-lawa  l>eing  speci- 
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ofiender's  share  of  the  profits  of  the  compaay,  until  the  amount 
shall  be  sufficient  to  liquidate  the  penalty.'  And  a  hy-law  fouoded 
on  a  custom  to  exclude  foreigners,  and  authorizing  a  diatress  for 
the  penalty  in  case  of  a  hreach  of  the  hy-law,  teithovt  a  pnvioiu 
demand  and  refutal  of  tvch  penalty,  is  had  ;  and  the  defendant, 
justifying  the  taking  of  goods  as  a  distress  for  a  penalty  incurred 
by  breach  of  a  by-law,  must  aver  a  previous  demand  and  refusal 
of  payment,  and  must  prove  that  averment,  although  the  by-laws 
do  not  exact  any  such  prelimiDary.'  A  by-tew  canoot  compel 
the  payment  of  a  penalty,  by  excluding  the  offender  from  all 
participation  in  the  profits  of  the  company  until  payment ; '  or 
by  making  a  stop  of  bis  gun  proof,  which  would  prevent  him  from 
carrying  on  his  trade  with  equal  advantage  ;*  or  by  committing 
him  to  prison  until  payment ;  though  he  has  assented  to  the  by- 
law ;  °  unless  there  be  a  special  cusloni,  or  power  granted  by 
statute.     In  these  cases,  there  is  penalty  upon  penalty.  * 

3.  The  penalty  of  a  by-law  can  in  general  be  given  only  to 
the  cor[)oration  injured  by  the  offence  against  its  regulations.* 
And  where  the  penalty  is  given  in  general  terms,  without  specify- 
ing to  whose  use  it  is  to  be  applied,  it  is  to  be  understood  to  the 
use  of  the  ccnporatioD.*      The  form  of  reserving  the  penal^, 


fied,  md  the  right  to  mike  by-Uwa  creatinff  a  forfeiture,  not  being  given- 
Hart  V.  Mayor,  &c.  of  Albany,  9  Wend.  (N.  Y.)  a.  571. 

1  Adlay  0.  Reeves,  2  M.  &  &  60 ;  S.  C.  called  Adiey  v.  Wbitstable  Co. 
17  Vea.  Jr.  304. 

a  DariB  v.  Morgan,  1  C.  &  J.  587 ;  1  Tyr.  457 ;  1  Price,  P.  C.  77. 

3  AdIey  V.  Reeves,  2  M.  &  &  6a 

*  Gunmakera  e.  FeU,  Willea,  39a 

s  1  Rol.  Abr.  363  to  365 ;  Wood  •.  Searl,  Bridg.  141 ;  Clarke's  case,  S 
Co.R.  64.a.;  City  of  London's  cam,  8  Co.  R.  253;  Babe  Cterke,  Moore, 
411;  Rezv.  Clerke,l  Salk.  349;  Rex  «.  Boston,  Jones,  163;  Rex  v.  Mer- 
chant Tailoia,  and  Rez  v.  London,  2  Lev.  200 ;  London  v.  Wood,  13  Mod. 
686 ;  S.  C  1  Salk.  397 ;  Batter  «.  Commonwealth,  3  Psnr.  &,  Watts,  (Penn.) 
R.3S3L 

*  Adlej  V.  Reeves,  2  M.  &  S.  53. 

'  HoUings  ».  Hungerford, cited  in  fiodwic e. Fenneli,  1  Wils. 335;  London 
n  Wood,  12  Mod.  686. 
■  3  Kfd  on  Corp.  157. 
39 
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bowerer,  is  equally  good,  whether  it  be  to  the  company,  or  to  the 
masters,  Sic.  for  the  use  of  the  company.'  The  penalty  canoot 
be  given  to  a  mere  atrangert-as,  "  to  any  one  who  shall  me  for  the 
•OHM,"  for  this  would  be  like  assigoiog  a  chose  in  action,  which 
the  policy  of  the  law  will  not  endure.'  Upon  this  principle,  it 
has  been  held  in  England,  that  if  the  injury  be  to  a  particular 
company,  as  where  a  custom  excludes  foreigners  from  the  prac- 
tice of  a  particular  trade,  or  from  the  practice  of  the  trade  of  a 
particular  company,  as  well  freemen  as  foreigners,  unless  free  of 
that  company,  the  penalty  of  the  by-law  founded  upon  it  ought 
not  to  be  given  to  the  municipal  corporation,  or  their  officer,  but 
to  the  company  injured,  or  their  treasurer  in  trust  for  them.* 
But  where  a  by-law  gave  a  penalty  for  trading  against  a  custom 
excluding  foreigners,  to  be  recovered  by  the  chamberlain,  one 
third  of  it  for  the  benefit  of  the  prboners  of  the  gaol,  another 
third  part  for  the  informer,  and  the  other  third  part  remaining 
undisposed  of,  was  for  the  use  of  the  corporation  ;  no  exception 
was  taken  to  this  distribution  of  the  penalty ;  *  and  it  appears, 
says  Mr.  Willcock,  to  be  unexceptionable,  for  the  division  is 
subsequent  to  the  recovery,  and  no  injury  to  the  defendant.* 

4.  If  the  by-law  does  not  specify  in  whose  name  the  action  for 
the  penalty  is  to  be  brought,  it  must  be  brought  in  the  name  of 
the  corporation.*  And  where  the  penalty  is  given  to  the  master 
and  wardens  of  a  company,  to  the  use  of  the  master,  wardens, 

I  GnvM  V.  Colby,  1  Perr.  St.  Dav.  (Q,  B.)  33S. 

■  Bodwic  «.  Fennell,  I  Will.  233,  336,  237;  Hdlings  v.  HuiiKerford,  ud 
ElliDgton  e.  Cheney,  there  cited ;  Tottefdell  tr.  Glazbf,  3  Wili.  266. 

*  WiltoD  «.  Wilts,  2  Ld.  IU7. 1133 ;  S.  C.  6  Hod.  21 ;  Weaven  of  London 
«.  Brown,  Cro-  E.  803 ;  Bodvic  «■  Fetinell,  1  Wile-  235;  Reaketh  «■  Brad- 
dock,  3  Ban-  R.  1847  ;  Wooly  t>.  Idle,  4  Burr.  R- 1951 ;  York  v-  Welbank, 
4  B-  &  A.  440.    But  Me  Tailora  of  Bath  e.  Glubj,  2  Wile.  S66. 

1  Heaketh  e.  Braddock,  3  Burr.  1848 ;  Plajer  «.  Archer,  2  Sid.  121 ;  Hairis 
».  Wakeman,  Sayer,  254.  When  tbe  penalty  of  a  town  by-law  ia  to  be 
paid,  one  half  to  tbe  informer,  and  the  other  half  into  the  treaaary  of  the 
town,  a  ^i  tarn  action  therefor  may,  it  seeme,  be  mistatned  in  the  name  of 
tbe  iDformer  and  the  town  treaearer.    Bradley  v-  Baldwin,  5  Conn.  R-288. 

s  WUlcock  on  Hun-  Corpor.  156,  §  373. 

•3KydonCorp.l57;  Vintnen  e.  PsMey,  1  Boir.  R.a35. 
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and  cotopanj,  the  action  cuoot  be  mainlained  id  the  name  of  the 
master,  wardens,  and  company,  but  must  be  brought  in  the  name 
of  the  master  and  wardens  alone,  who  would  probably  declare 
both  in  their  natural  and  official  capacities.'  But  where  the 
action  for  the  penalty  was  brought  by  the  master  and  wardens, 
who  were  such  at  the  time  the  fine  was  incurred,  but  had  ceased 
to  be  so  at  the  time  the  action  was  commenced,  a  plea,  thai  tl)e 
plaiatifis  were  not  master  and  wardens,  was  faeld  good.'  If  the 
by-law,  as  it  may,  limits  the  penalty  to  be  recovered  by  the 
chamberlain  or  treasurer  of  the  corporation,  for  the  use  of  the  cor- 
poration, the  action  must  be  brought  in  the  name  of  the  chamber- 
lain or  treasurer.* 

5.  If  the  chamberlain  or  treasurer  sue  for  (he  penalty,  it  is 
sufficient  for  him  to  allege  ibat  he  is  chamberlain  or  treasurer, 
and  it  is  not  necessary  for  him  to  set  forth  or  show  in  what  man- 
ner he  was  elected,  or  appointed.*  He  must,  however,  set  forth 
and  show  that  the  penalty  was  made  payable  to,  and  recoverable 
t^  him.'  Where  the  by-law  is  made  by  virtue  of  the  incidental 
power  in  the  body  at  large,  it  is  not  necessary  to  set  forth  the 
authority  of  the  corporation  to  make  it.  But  if  it  be  made  by 
vinue  of  a  special  power  of  making  by-laws,  the  special  authori^ 
must  be  set  out  in  the  pleadings,  and  proved,  and  also,  that  it 


1  Feltioaken  v.  Divii,  IB.  &  P.  101.  But  see  Totterdell  a.  Glazby,  3 
Wila.a66. 

■  Gra?ea  v.  Colby,  I  Peir.  &.  Dav.  {2  B.)  335.  And  il  $eem»  that  the  right 
of  action  did  not  paM  to  the  succeeding  mifiter  and  warden*.  Bat  Qa 
Ibid. 

>  Cbamberlaia  of  London's  case,  5  Co.  R.  63  b ;  Harris  e.  Wakeroan,  S«y- 
er,S54;  Hollinga  v.  HangerTord,  cited  1  Wils.  335;  Bodwic  r.  Peunell, 
1  Wila.  235, 236,  337 ;  Hesketh  v.  Braddock,  3  Burr.  R.  1647,  1854 ;  Felt- 
inakera  e.  Davii,  1  B.  &  P.  101,  103.  The  stBtoto  of  1803,  regulating  ths 
town  of  HillaboTOUgh,  (N.  C.)  enablea  the  treasQrer  of  the  toirn  to  sue  in  bia 
own  name  for  penaltiea  incarred  under  the  by-lawa  authorized  thereby,  as 
well  as  for  thoae  incurred  under  the  etatuto  itself.  Watts  v-  Scott,  1  Dev. 
(N.  C.)  R.  991. 

*  Harris*.  Wakeman,  S«yer,S56;  Hollingse.  Ma  ngorford,  there  cited 
by  Ryder,  C.  J. 

i  Bxon  IN  Starre,  3  Show,  159. 


D.qit.zeaOvGoOt^lc 


308  PRIVATE    COSrOEATlONS.  [CH.  X. 

\na  made  hy  tbe  select  body  ia  nfaom  such  power  vaa  reated, 
and  at  what  time  it  was  made.*  In  an  action  of  debt  for  tbe 
penalty  of  a  by-law,  tbe  by-law  itself  must  be  fully  set  out,  and 
not  by  way  of  mere  recital ;  and  it  is  not  sufficient  to  aver  tbat 
tbe  defendant  incurred  the  penalty  by  the  breach  of  a  ceruin  by- 
law.' In  an  action  of  assumpsit  founded  upon  a  by-law,  it  would 
seem  that  this  averment  was  sufficient,  the  same  strictness  of 
pleading  not  being  required  in  tbis  form  of  action  ;  since  after  all 
it  comes  to  a  question  on  the  evidence,  what  legal  consideration 
tbere  is  to  raise  and  support  the  promise.*  It  must  appear  by 
proper  averments  in  the  proceeding,  that  the  defendant  was 
subject  to  tbe  by-law  ;  though  if  this  be  once  sbown,  it  is  not 
necessary  to  aver  formally  that  he  was  so  at  tbe  time  tbe 
offence  was  committed  ;  for  it  having  been  stated  that  he  became 
a  member  of  tbe  corporation,  it  will  be  presumed  that  be  continued 
one,  until  tbe  contrary  appear.*  It  is,  however,  never  necessary 
to  aver  tbat  tbe  defendant  had  notice  of  the  by-law  ;  for  every 
one  subject  to  the  action  of  a  law  is  presumed  lo  know  its  import, 

1  Rex  •.  Lyme  Re^B.  1  Doug.  157,  158, 159;  Feltmaketa  «.  Davis,  1  B. 

6  P.  100, 101 ;  Rex  e.  Decan  et  Capital,  Dublin,  1  Str.  539;  Duoham  «. 
Tmsleet  of  Rochester,  5  Cowen,  (N.  Y.)  R.  463. 

a  Com.  Dig.  PI.  3,  W.  II;  2VenL343;  1  Bro.  EnL  170;  Gerriah  e.  Rod- 
mtD,  3  WilB.  155,  164  ;  Feltmatere  «.  Dbtie,  1  &  &  P.  JOa.  For  form  of 
declaration  in  debt  on  bf-law,  see  Stuyvesant  v.  Mayor,  &c.  of  New  York, 

7  Cowen,  (N.  Y.)  R.  606.  A  atatote,  which  readers  it  unaecesMr;  in  pro- 
•ecutioDB  on  the  bj-lawa  of  tbe  city  of  Boston,  to  set  forth  th«  by-law  at 
large,  does  not  cooflict  with  the  comtitution  of  HaasMhusettt.  Cociriod- 
wealth  «.  Worcester,  3  Pick.  (Haas.]  R,  462.  A  complaint  for  the  breach  of 
a  by-law  of  the  city  orBoctou,  coDcladiog,  "againct  the  fono  of  the  by-law, 
in  such  case  made  and  provided,"  ia  not  safficieot,  unless  it  conclude  iImv 
"against  the  form  of  the  aUtute,  Ste."  Commonweallh  p.  Gay,  5  Pick.  (Maas.) 
R.  44.  See  also  Com  moo  wealth  v.  Worcester,  3  Pick.  (Mass.)  R.  475; 
Stevens  v.  Dimond,  6  New  Hamp.  331. 

3  Barber  Sai^ona  v.  Poison,  S  Lev.  353 ;  1  B.  &.  P.  101,  □.  b ;  Willcock 
on  Mun.  Corp.  173,  §  4^6.  But  see  Feltniabers  v.  DaTi^  1  &  &  P.  101, 
102;  Eyre,  C-  J.  For  Plead  logs  in  Replevin  on  diatr^B,  aee  Geirtah  a. 
Rodman,3Wib.l7l. 

<Co1cbeeter  e.  Goodwin,  Carter,  119;  Gunmakera  p.  Fell,  Willaa,  390i 
Ex  pane  Eden,  3  M.  &  S.  330. 
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as  is  his  duly.'  If  itie  by-lav  except  certain  classes  of  persons 
from  its  operation,  aod  the  exception  be  material,  it  ia  necessary 
to  aver  that  the  defendant  is  not  within  the  exception  in  a  return 
to  a  writ  of  habeai  eorpvt  cum  cauia ; '  and  it  is  necessary  to 
state  in  such  a  return  every  thing  necessary  to  be  stated  in  an 
action  of  debt  in  a  superior  court,  and  no  more.'  But  when  in  a 
by-law,  making  certain  regulations,  for  breach  of  which  parties 
are  liable  to  be  sued  for  a  penally,  there  is  a  separate  proviso, 
making  certain  exceptions,  a  party  suing  for  breach  of  the  by-law 
need  not  aver  in  the  declaration,  that  the  case  was  not  within  the 
exception  in  the  proviso  ;  but  such  fact,  if  it  exist,  must  be  shown 
by  the  defendant  by  way  of  excuse.*  If  a  by-law,  imposing  a 
duty  on  a  member,  contain  a  ccmdition  precedent  to  his  liability 
^reto,  the  declaration  must  aver  a  performance  of  the  condition, 
or  it  will  be  bad.*  Where  the  by-law,  after  imposing  the  penalty, 
declares  that  if  the  offender  "  deny,  refuse,  or  neglect,"  to  pay 
the  penalty,  it  shall  be  recoverable  in  an  action  of  debt,  it  is  not 
necessary  to  aver  a  demand  ;  though,  bad  the  word  "  neglect  " 
been  omitted,  perhaps  it  might  have  been  presumed  that  an  in- 
dulgence was  intended,  and  a  demand  necessary  before  an  action 
could  be  maJDtained.* 

In  an  action  by  a  society  of  innholders  for  the  penalty  of  a  by- 
law imposed  upon  those,  who,  being  elected,  refused  to  accept 
the  livery  and  clothing  of  tlie  company,  it  was  held  that  it  was 
necessary  to  stale  in  the  declaration  that  the  company  of  innhold- 
ers has  a  livery,  since  the  court  will  not  noUce  what  companies 
have,  and  what  have  not  a  livery.'  And  in  an  action  to  recover 
a  penalty  for  refusing  an  office,  it  is  not  necessary  to  aver  that 


'  London  ir,  BerDnrdiston,  1  Lev- 16 ;  James  v.  Tutney,  Cro.  Car.  49& 
<B«  tr.  Abingtou,  3>lk.  433;  Rex  r.  Coopen  of  Newcastle,  7T.  R. 

H7. 
3  Watoon  «.  Gierke,  CsTtti.  75 ;  S  Kyd  on  Corp.  170 ;  Willcock  on  Hon. 

Corpor.  174,  rule  laid  dowD  generally. 

*  Ctrmatlieii  Mayor,  &c  v.  Lewig,  6  C.  &  P.  608. 

■  Carter  tr.  Bandereoa,  5  Bingham,  R.  79;  S.  C.  IS  6e^.  &  Lowb.  37]. 

•  Butchers  t.  Bullock,  3  R  d£  P.  434,  437. 

1  loDboiden  c  Gledhill,  Sayer,  979 ;  Rex  v.  Gierke,  1  Stlb.  349. 
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tbe  defendant  bad  notice  of  his  election,  nor  when  or  where  the 
meeting  at  which  he  was  elected  was  held  ;  for  these  be  is  pre- 
sumed to  know.'  To  sucb  an  action,  the  defendant  may  either 
plead  rpecially  a  seasonable  excuse,  or  give  it  in  evidence  under 
the  general  issue.* 

§  9.  Although,  as  we  have  seen,  the  adoption  of  a  code  of  bj- 
kws  nay  sometimes  be  proved  by  iraptication,'  yet  in  general, 
in  order  to  prove  what  they  are,  it  is  necessary  that  they  should 
be  produced  ;  and  parol  proof  of  their  cooteats,  as  in  case  of  the  by- 
laws of  a  bank,  by  the  cashier,  is  insufficient.*  In  Eoglaui},  it  is 
held,  that  where  a  by-law  is  pleaded  to  have  been  made  and  lost, 
tbe  jury  may,  from  ancient  and  unvaried  usage,  though  wiUiia 
time  of  memory,  in  conformity  to  it,  find  the  facts  of  its  having 
been  made  in  tbe  terms  set  forth,  aud  since  lost ;  particularly  if 
the  usage  be  traced  to  a  period  when  an  alteration,  like  tbat  con- 
tained in  the  by-law,  was  suddenly  introduced ;  and  this  too, 
whether  tbe  corporation  be  by  prescription  or  charter.*  Sixty 
years'  usage  has  been  considered  evidence  of  a  by-law.*  If  the 
jury  only  find,  however,  that  such  an  usage  has  prevailed  from  i 
time  within  memory,  without  finding  a  by-law,  the  alteratiiKi  sup- 
posed to  have  been  made  by  the  by-law  cannot  be  sustained, 
whether  the  corporation  be  ancient  or  modem  ;  it  cannot  as  a 
by-law,  since  no  by-law  is  found  ;  nor  as  a  custom ;  for  though 
in  an  ancient  corporation,  usage  within  time  of  memory  may  be 
evidence  of  a  ewtom,  yet  if  a  period  be  shown  at  which  the  con- 
trary prevailed,  that  evidence  is  rebutted.^     Corporators  are  not 

1  London  v-  Vanure,  5  MocL  443;  S.  C  1  Ld.  Rij.  500;  Tinbien  «. 
FaMej,  1  Burr.  R.  S39. 

>  Ibid ;  Res  v.  Leylind,  3  M.  &  S.  188. 

3  UoioD  Bank  v.  Ridgsley,  1  Hu.  &,  Gill.  (Md.)  R.  334 ;  aapra,  j  I. 

'•  Lumbtrd  v.  Aldrich,  8  New  Hamp.  R.  35. 

B  Cue  of  Corporations,  4  Co.  R.  78 ;  Rex  v.  Tomlja,  C  T.  H.  316 ;  Rex 
v.  Milter,  6  T.  R.  280 ;  Rex  «.  Wcatwood,  4  B.  &.  C  7B6.  And  m«  Taylor 
i>.Gria*old,  3  Green,  (N.  J.)  R.  233;  Rex  «.  Atwood,  1  Nev.  &.H.a8S; 
S.  0.  4  B.  &,  Adolph.  699. 

*  Perkins  v.  Cullera  Company,  1  Selw.  N.  P.  1144,  Hawfield. 

*  Rex  «.  Weatwood,  4  0.  &  C  78& 
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competent  witoesses  to  prove  a  custom  of  excludiog  slrangers 
from  exercising  trades  within  a  tono,  where  a  moiety  of  the  pen- 
slty,  imposed  by  a  by-law  for  the  breach  of  ±at  custom,  goes  to 
the  corporation  ;  nor  even,  it  seems,  though  that  moiety  be 
granted  away  by  tbem,  by  tbe  by-law,  to  a  company.'  It  has 
been  decided  in  Massachusetts,  that  the  legislature  of  that  Slate 
may  constitutionally  enact,  that  the  interest,  which  an  inhabitant  of 
a  city  may  hare  in  a  penalty  for  the  breach  of  a  by-law  thereof, 
shall  not  disqualify  him  to  act  as  judge,  juror,  or  witness,  in  a 
prosecution  to  recover  the  penalty  ;  and  that  such  prosecution 
nay  be  in  the  name  of  the  commonwealth.* 


iDsTiaB.Mo^«ii,lC.&  J.587;  lT;r.457;  1  Price,  P.  a  77. 
■  Coauaoawetlth  v.  Worceater,  3  Pick.  (Ma«s.)  R.  463. 
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CHAPTER  XL 

OP   THE    POWER  TO    SUE,   AND    TBE    LIABILIT7    TO   BE    SUED. 

We  have  now  arrived  at  the  constderation  of  the  power  of  a 
corporation  to  sue,  and  of  its  liability^  to  be  sued  b^  its  corporate 
name.  And  here  we  will  repeat  what  was  said  by  Chief  Justice 
Tilghman,  in  giving  the  opinion  of  the  Supreme  Court  of  Penn- 
sylvania, in  ISIS,  —  "  corporations  have  been  lately  so  multiplied 
in  the  United  States,  that  it  has  been  necessary  to  consider  with 
great  attention  their  nature  and  their  nghts,  both  as  to  suing,  and 
being  sued."'  We  shall  now  proceed  to  show  what  actions  cor- 
porations may  bring,  what  actions  may  be  brought  against  them, 
their  power  to  sustain  suits  out  of  their  jurisdiction,  or  State,  and 
their  liability  to  be  sued  out  of  their  jurisdiction,  or  State,  &c. 

§  1.  It  is  now  well  setded,  that  corporations  may  commence 
and  prosecute  actions  for  all  injuries  done  to  the  body  corporate ; 
and  upon  all  promises  made  to  them,  where  the  contract  waa 
within  the  scope  of  their  design  and  authority.  They  may  have 
a  writ  of  light,  as  any  tenant  in  fee-simple  may  ;*  and  may  pros- 
ecute such  real  actions,  and  possessory  suits  as  are  applicable  to 
their  case.*  And  they  may  bring  acuons  of  trespass,  on  the 
case,  indebitatus  assumpsit,  &c.,  in  order  to  assert  ifaeir  rights 
when  invaded,  or  obtain  a  recompense  for  any  injury  that  can  he 
done  to  them.  This  general  rule  is  well  settled,  and  has  been 
long  established.*  It  has,  however,  quite  lately  been  toade  a 
question  in  England,  whether  a  corporation  aggregate  can  sue,  in 


1  Chestnut  Hill  Tnmpik*  Co. «.  Rntter,  4  Se^.  &  Ravle,  (Pens.)  R.  IS. 
■  1  Kyd.  185. 

3  Ibid.  187 ;  1  Chitt;  on  Plead.  103 ;  G<Mpel  Society  «.  Wheeler,  3  Galli- 
lon,  C.  C.  R.  lOS. 

4  Cod.  Dif ,  Tit.  FruchiM^  and  1  Kyd,  187,  &e. 


D.qit.zeaOvGoOt^lc 


CH.  XI.]  S0IT3    BT    AND   AGAINST.  313 

an  actioD  for  use  and  occupatioo,  a  tenant  who  has  occupied  lands 
of  the  corporation  without  deed,  and  it  was  held  hy  the  Court  of 
Common  Pleas  in  the  affirmative  ;  Best,  C.  J.  observing,  that  if 
a  promise  could  not  be  implied,  aa  action  for  use  and  occupation 
could  sever  be  brought  by  a  corporatioa.' 

Two  incorporated  companies  may  unite  in  an  action  of  as- 
sumpsit, to  recover  a  sum  of  money  deposited  in  a  bank  in  tb^r 
joint  names.  Not  being  partners,  they  are  tenants  in  common, 
and  in  that  character,  there  is  no  objection  to  their  joining  in  a 
suit.*  It  cannot  be  necessary  for  this  purpose,  to  decide  whether 
it  be  in  the  power  of  the  two  corporations,  who  are  plaintiffs,  to 
consolidate  their  stock,  or  to  form  a  partnership.  General  prin- 
ciples are  against  die  power  of  corporations  to  do  such  acts.* 

If  an  injury  is  done  to  one  of  the  members  of  a  corporation, 
by  which  the  company  at  large  are  put  to  any  damage,  they  may 
sue  on  that  account.  Thus,  if  a  public  corporation  are  bound 
to  elect  a  new  mayor  every  year  on  a  particular  day,  under  the 
penalty  of  £10,  and  the  mayor  is  without  good  cause  imprisoned, 
BO  that  they  cannot  observe  the  day,  by  which  the  penalty  is  in- 
curred ;  or  if  they  are  bound  to  appear  annually  in  the  exchequer, 
under  a  penalty,  and  they  cannot  observe  the  day  on  account  of 
the  mayor's  imprisonment,  by  which  they  k»e  the  penalty,  the 
corporation  may  have  an  action  for  that  imprisonment.* 

It  is  laid  down  by  Mr.  Kyd,  that  where  an  action  is  given  to  a 
common  informer  to  sue  for  a  penalty  by  the  words,  "any  per- 
son or  persons,"  a  corporation  aggregate  cannot  sue  as  a  common 
informer.* 


1  Hsyor  of,  Stafford  v.  Till,  4  Biag.  54  And  in  favor  of  \b«  ability  of  « 
corporation,  to  sue  on  anj  contract  not  executed  bj  deed,  cee  Citj  of  Lon- 
don Gbh  Light  Comp*D7  v.  Nicolas,  2  Cw.  &  Pa;iie,  365,  and  SouChwuk 
Bridge  Company  v.  Silla^  &c^  Ibid.  371. 

>  New  York  aod  Sharon  Canal  Co.  v.  Fulton  Buk,  7  Wend.  (N.  Y.)  R. 
413L 

3  Ibid. 

<*]  Kyd,  190,  who  citM  Brian,  C  J.  SI  Ed  4;  Bro.  Corpor. 63. 

>  1  Kyd,  31&  Mr.  E;d  aaya  it  waa  aohald,  oa  7  Geo.  3,  c.  7,  in  G.  B.,  and 
refer*  to  Stimnge,  1341. 
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§  3.  In  the  iate  case  of  the  Trenton  Banking  Cooipany,  in 
New  Jersey,  it  was  moved  by  the  defendant's  counsel,  to  quash 
a  writ  of  foreign  attachment,  on  the  ground  of  the  insufficiency  of 
the  affidavit,  which  was  made  by  the  lUtomey  of  the  Trenton 
Bankmg  Company.  It  was  said  by  the  court  that  "  a  const^ction 
of  the  act  respecting  attachments  would  be  unsound  and  indefensi- 
ble, and  entirely  inconsistent  with  the  intention  of  the  legislature, 
which  should  preclude  a  corporation  from  suing  out  a  writ  of  attach- 
ment ;  as  must  be  the  result,  if  the  act  be  so  construed  as  to  re- 
quire the  affidavit  from  the  corporation  itself,  or  to  deny  the  use 
of  the  writ  without  such  affidavit.  The  law,  which  gives  existence 
to  the  corporation,  which  allows  it  to  sue  and  he  sued,  necessari- 
ly confers  on  it  the  authority  to  perform  by  its  agents,  by  whom 
alone  it  can  act,  incidental  services  like  that  in  question.  The 
affidavit  may  be  made,  or  the  right  of  the  corporation  to  sue  must 
be  uoreasontibly  narrowed,  by  a  person  acting  in  this  respect  un- 
der the  authority  of  the  corporation,  and  possessed  of  the  requi- 
site knowledge  to  make  such  an  affidavit  as  the  law  prescribes." ' 

§  3.  An  incorporated  company  has  only  to  show,  that  it 
has  been  regularly  and  effectually  made  a  corporate  body,  to 
enable  it  to  sustain  a  suit  beyond  the  jurisdiction  within  which  it 
was  constituted.  Thus,  in  the  case  of  the  Dutch  West  India 
Company,  it  was  long  since  decided  in  England,  both  in  the 
King's  Bench  and  Common  Pleas,  that  a  Dutch  Corporation 
might  sue  in  England,  though  the  objectioD  was  made,  that  it 
could  not  maintain  a  suit,  on  account  of  its  foreign  character.* 
And  it  has  been  more  recendy  held,  that  a  foreign  corporation 
may  maintain  an  action  of  assumpsit  in  England  by  their  corporate 
name.*  In  the  case  of  the  National  Bank  of  St.  Charles,  io  the 
Kingdom  of  Spain,  which  sued  in  England  in  its  corporate  capa- 
city, letters  of  the  defendant  were  put  in  and  read,  in  which  he 


1  Trenton  Bftnk  c.  Htverfltick,  6  Hileted,  (N.  J.)  R.  171. 
>  Dutch  West  India  Comp&nj  v.  Heariquea  V&a  Uoysea,  2  Ld.  RiyiBd. 
1535;  1  Str.612. 
3  cutty  on  ContnctiS  ^  ^i">  C'tea  1  Ryan  &  Uoodj,  19a 
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adtoitled,  tbat  he  held  in  his  hands  a  very  ki^e  sum  of  mooey, 
the  properly  of  the  bank.  A  witness  produced  a  copy  of  the 
Charter  of  the  King  of  Spain,  iacqrporatiog  this  bank.  He,  at 
the  same  time  stated,  that  he  procured  this  copy  from  the  office 
of  the  Council  of  Castile,  which  is  the  proper  place  for  charters 
of  this  kind  to  be  kept,  and  that  be  examined  this  copy  with  the 
original  charter.  The  jury  od  beiag  asked  by  the  Court,  whether 
this  bank  in  question  was  the  one  incorporated  by  die  King  of 
Spain,  baring  answered  in  the  affirmative,  the  verdict  was  for  the 
plaintiS'.'  Indeed,  it  may  in  England  be  deemed  well  settled, 
that  after  it  has  been  proved,  like  any  other  matter  of  fact,  that 
an  associauon  of  persons,  who  bring  a  suit  in  any  foreign  court  by 
a  corporate  name,  have  been  incorporated,  there  is  no  more  rea- 
son why  their  suit  should  not  be  sustained,  than  there  is  why 
the  suit  of  a  natural  individual,  who  b  a  foreigner,  should 
not  be. 

Every  argument  in  favor  of  entertaining,  in  American  Courts, 
suits  by  corporations  created  by  the  laws  of  a  country,  not 
forming  part  of  the  American  confederacy,  applies  with  still 
greater  force  to  corporations  of  the  States  composing  the  confed- 
eracy. It  was  said  by  Judge  Cabell,  of  Vii^inia,  in  a  case 
before  him  respecting  the  power  of  a  foreign  corporation  to  sue 
abroad,  "  It  is  rendered  doubly  necessary  by  the  intimacy  of  our 
political  union,  and  by  the  freedom  and  frequency  of  our  com- 
mercial intercourse." '  In  an  action  where  the  defendants  plead- 
ed in  abatement,  that  the  "Portsmouth  Livery  Company*'  was 
not  a  body  incorporated  by  the  legislature  of  Massachusetts ; 
and  where  it  was  said,  that  the  daniages  should  have  been  deman- 
ded, in  the  name  of  all  the  pergotu  conttitnting  Ike  taid  company, 
tmng  in  their  private  and  indisidiuil  eapacitite ;  the  court  said, 
that  tbe  principle,  suggested  by  the  plea,  had  no  foundation  in  any 
maxim,  ot  in  any  argument  of  public  policy.  That  the  legisla- 
ture of  tbe  State  recognised  in  many  instances,  and  to  many 


1  National  Bank  BL  Chatlaa  v.  De  Bemlaa,  I  C  &■  P&yne,  569 ;  ud  aee 
Beveriy  «.  Lincoln  Gu  Light  Co.,  6  Adolph.  &  Ellu,  839. 
■  Bank  of  Marietta  k  Pindai^  ite^  3  Rand.  R.  465- 
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purposes,  corporations  existing  by  foreign  laws ;  and  that  the 
power  of  a  corporation  to  sue  a  personal  action,  witBia  the 
State  of  Massachusetts,  was  not  restricted  to  corporations  created 
bjr  the  laws  of  that  State,  as  nas  supposed  by  the  plea  in 
abatement.  The  plea  accordingly  was  held  to  be  insufficient.* 
Nothing  b  belter  settled,  say  the  Supreme  Court  of  Illinois,  than 
that  corporations  may  institute  suits  in  the  courts  of  other  States 
and  countries,  than  those  under  nbose  laws  they  have  been 
established.* 

Trustees  of  a  foreign  corporauon,  appointed  by  a  court  of 
equity,  may  maintaio  an  action  in  their  own  names  upon  a  nego- 
Uable  note,  which  came  to  their  hands  with  other  assets  of  the 
institution.'  The  question  has  been  raised  and  decided  in  Vir- 
ginia, whether  a  bank  established  in  another  State  is  empowered 
to  prosecute  actions  in  Virginia,  on  a  contract  made  in  Virginia. 
The  plaintiffs  were  the  Marieiu  Bank,  incorporated  by  a  law  of 
the  State  of  Ohio  ;  and  the  action  was  an  action  of  debt  brought 
before  tbe  Superior  Court  of  Vir^nia,  against  M.  P.  and  W. 
severally,  on  promissory  notes  executed  to  third  persons,  made 
payable  at  the  bank  of  Marietta,  and  assigned  to  tbe  plaintiffs. 
The  defendants  put  in  special  pleas  stating  in  substance,  that  the 
notes  were  made  and  signed  by  (hem,  and  endorsed  by  the  payees, 
within  Virgbia  ;  and  that  the  plaintiffs  were  not  a  corporate  body 
by  tbe  laws  of  that  State.  Tbe  Court,  (though  as  a  general  rule 
they  allowed,  that  a  corporation  created  by  the  laws  of  one  State 
might  sue  in  another,)  yet,  under  the  above  circumstances, 
held,  that  the  plaintiffs  could  not  sue.  The  Court  said,  that  it 
would  not  be  permitted  to  a  lumk  in  Ohio  to  establish  m  agency 
in  Virginia  for  discounung  notes,  or  for  carrying  on  any  other 
banking  operations  ;  nor  could  they  sustain  an  action  on  any  note 
thus  acquired  by  them.  But  they  said,  there  was  nothing  in  the 
policy  of  the  laws  of  Vii^inia,  which  restrained  its  citizens  from 
promoung  their  accommodation  and  interests  by  borrowing  money 


1  PorUmoDth  Lirery  CompiDjp  v.  Watson,  10  Hua.  R.  91. 

s  Holcomb  D.  IlliDoiB,  du;.  Canal  Ctx,  S  SeamoMn,  <I1L}  R.  237. 

■  Stewart  b.  Inaurance  Co^  9  Watu,  (Peon.)  R.  136. 
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from  a  bank  in  Ohio  ;  nor  was  it  the  policy  of  its  laws  to  restraia 
one  cilizeo  in  Virginia  from  executiog  to  aootber  citizen  or  to  a 
foreigner  a  note  payable  at  a  banking  bouse  legally  constituted  id 
Ohio ;  nor  to  prevent  such  bank  from  taking  an  assignment 
of  such  DQte  by  discounting  it  in  Ohio ;  and  a  debt  thus  con- 
Uscted,'  the  Court  said,  might  be  recovered  by  the  bank  by  suit 
in  Virginia.  The  Court,  in  ^viog  judgment,  ftntber  remarked  ; 
**  It  was  earnestly  and  with  great  appearance  of  reason  coDtended, 
by  the  counsel  for  the  appellants,  that,  as  incident  to  the  right 
of  recovering,  in  Virginia,  a  debt  acquired  by  an  original  and 
l^al  contract  in  Ohio,  they  might  legally  make  a  $tcondary  con- 
tract in  Vii^inia,  for  carrying  into  effect  the  assignment  of  a  note, 
or  other  cbose  in  action,  in  payment  of  a  debt,  originally  and 
legally  contracted  in  Ohio.  But  as  this  point  does  not  necessa- 
rily present  itself,  we  forbear  to  express  any  opinion  upon  it.' 

And  a  corporation  may  sue  in  a  foreign  court  of  equity  as  well 
as  in  a  foreign  court  of  law.  In  the  case  of  Silverlake  Bank  t>. 
North,  in  the  court  of  chancery  of  New  York,*  one  ground  of 
defence  was,  that  the  plainlifis,  being  a  corporation  created 
in  Pennsylvania,  bad  no  capacity  to  sue  in  New  York,  as  a 
banking  corporation.  But  Chancellor  Kent  said,  that  he  could 
s^  nothing  in  the  objection  which  was  even  plausible ;  and  he 
considered  it  well  settled,  that  foreign  corporations  mt^t  sue  in 
New  York  in  tbeir  corporate  name,  and  might  prove,^  as  a  matter 
of  fact,  if  the  same  were  denied,  that  they  were  lawfully  incorpo- 
rated. The  Court  of  Chancery,  said  the  Chancellor,  should  be 
as  freely  open  to  such  suitors  as  a  court  of  law  ;  and  it  would  be 
most  unreasonable  and  unjust  to  deny  them  that  privilege.  They 
might  well,  he  said,  exclaim, 

Qaod  (enua  hoc  bomiDnro  ? 

hoapitio  probibeniDr  areae. 

1  Btnk  of  Hirietta  e.  Pindalf,  U  Rand.  R,  46S. 

s  Silverlake  Btnk  v.  North,  4  Johns.  (N.  ¥.]  Ch.  K.370i  and  ne  also 
New  York  Fire  Ina.  Ca  «.  EI;,  5  Ckinn.  R.  CorpomlioDa  of  other  Bute* 
maj  au«  in  LoDitiam.  Christy's  Digeat,  91,  who  cites  Williamwin  v.  Smoot, 
7  Martina,  (La.)  R,  31 ;  Preeideot,  &.e.  of  Lombard  Bank  tr.  Thorp.  6  Cowen, 
(N.  ¥.)  R.  46 ;  Hartford  Bank  «.  Burr,  17  Man.  R.  97. 
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But  a  foreign  corporalioD  keeping  aa  office  in  the  State  of 
New  York,  for  receiving  deposits  and  discouoting  notes,  without 
being  expressly  authorized  by  an  act  of  the'  State  to  do  so,  can- 
not maintain  an  action  for  the  money  loaned,  either  on  a  note  or 
other  security,  taken  on  such  loans,  or  on  a  count  for  money 
lent.  This  decision  was  made  under  the  Revised  Laws'  of  that 
State.' 

§  4.  Tbe  right  of  a  corporation  to  litigate  in  the  federal  courts 
of  the  United  States  depends  upon  the  character  (as  to  eitiztn- 
tkip)  of  the  members  who  compose  the  body  corporate  ;  for  an 
aggregate  corporate  body,  as  such,  is  not  deemed  to  be  a  citizen 
within  the  meaning  of  tbe  constitution.'  In  the  case  of  tbe  Bank 
of  tbe  United  States  o.  Deveaux,*  tbe  record  presented  two 
questions ;  first,  whether  a  body  politic,  composed  exclusively  of 
citizens  of  one  State,  can  sue  a  citizen  of  another  State  in  the 
Circuit  Court  of  the  United  States  ;  secondly,  whether  tbe  Bank 
of  the  United  Slates  bad  not  a  peculiar  right  to  sue  in  that  Court. 
The  opinion  was  given  by  Marshall,  C.  J.,  who  as  to  the  first 
point  said,  that  a  corporation  could  not  sue  or  he  sued  in  tbe 
courts  of  the  United  States,  unless  the  rights  of  the  members,  m 
this  respect,  could  be  exercised  in  their  corporate  name.  If  tlie 
corporation,  he  said,  be  considered  as  a  mere  faculty,  and  not  as 
a  company  of  individuals,  who,  in  Iransaclhig  their  joint  concerns 
may  use  a  legal  name,  they  must  be  excluded  from  tbe  courts  of 
tbe  Union.    He  then  alluded  to  the  general  views  and  im 


1  New  Hope,  &c  Bridge  Co-  tr.  Silk  Ca  35  Weod.  (N.  Y.)  R.  51^  and 
New  York  Rev.  StaL  373,  §  3. 

s  Hope  Inaurance  Contpanj  «.  Boardman,  5  Cranch,  57.  A  c«m  ia  report- 
ed in  tha  12  Hod.,  which  is  preoieely  in  point  The  corporation  of  Iiondon 
brought  a  init  againit  Wood,  b^  their  corpwate  name,  in  the  mayor^  conrL 
The  suit  wu  brought  by  the  mayor  and  comiDonalty,  and  waa  tried  before 
the  mayor  and  aldermen.  Tbe  judgment  rendered  wu  broa^t  before  (he 
King's  Bench,  and  reversed,  because  tbe  court  wu  deprived  of  ita  juriadie- 
tion,  by  tbe  character  of  tbe  individuals  who  were  inembera  of  the  corpora- 
tion. This  caae  wu  cited  u  applicable  by  Marahall,  C.  J,  in  Bank  at  Unit- 
ed States  e.  Deveaux,  5  Cranch,  90. 

3  Bank  of  United  SUtos  v.  Deveaua,  5  Cianch,  61. 
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with  and  uodet  which  the  judicia]  department  had  been  introduced 
into  the  American  coDStitution,  as  follows.  "  However  true  the 
fact  may  be,  that  the  tribunals  of  the  Slates  will  administer  justice, 
as  impaitially  as  those  of  the  Union,  to  parties  of  every  descrip- 
tion, it  is  not  less  true,  that  the  constitution  itself  either  entertains 
api^ehensions  on  this  subject,  or  views  with  such  indulgence  the 
possible  fears  and  apprehensions  of  suitors,  that  it  has  established 
national  tribunab  for  the  decision  of  controversies  between  aKent 
and  a  ctfixen,  or  between  cUixetu  of  diffentU  itaUi,  Aliens,  or 
citizens  of  different  states,  are  not  less  susceptible  of  these  appre- 
hensions, nor  can  they  be  supposed  to  be  less  the  objects  of  con- 
stitutional provision,  because  they  are  allowed  to  sue  by  a  corpo- 
rate name.  That  name  indeed  cannot  be  an  alien  or  a  citizen  ; 
but  the  persons  whom  it  represents  may  be  the  one  or  the  other ; 
•od  the  controversy  is,  in  fact  and  in  law,  between  those  persons 
suing  in  their  corporate  character,  by  their  corporate  name,  for  a 
corporate  right,  and  the  individual  against  whom  tbe  suit  may  be 
instituted,  substantially  and  essentially,  the  parties  in  such  a  case, 
where  the  members  of  the  corporation  are  aliens,  or  citizens  of 
a  different  Slate  from  the  opposite  party,  come  within  the  spirit 
and  terms  of  the  jurisdiction  conferred  by  the  constitution  on  the 
national  tiibunals."'  If  the  cotuttlulion,  be  thought,  would 
authorize  coi^ess  to  give  the  courts  of  the  union  jurisdiction  in 
this  case,'  in  consequence  of  the  character  of  tbe  members  of  the 
corporation,  then  tbe  judicial  act  ought  to  be  construed  to  give 
it.  For  the  term  citizen  ought  to  be  understood  as  it  is  used  io 
the  constitution,  and  as  it  is  used  in  other  laws  ;  that  is,  to  de- 
scribe the  real  persons  who  come  into  court,  in  this  case,  under 
their  corporate  name. 


■  Such  had  previonsly  been  tbe  oDirenal  understanding  on  ths  subject ; 
and  tbe  U.  S-  Supreme  Court  had  before  repeatedlj  decided  caum*  between 
a  corpotatioD  and  an  individual,  iritfaout  feeling  a  doabt  reapscling  ita  jaria- 
diction.  Tliase  decinona  were  referred  bjr  Mr.  C.  J-  Maraball,  not  aa 
aathoritj,  because  they  were  made  withoat  coDiidering  thia  particular  point, 
but  ae  abowing,  that  the  commoo  nnderetandiDg;  of  intelligent  men  had  been 
in  favor  of  the  right  of  incorporated  citizens  of  a  diffitient  Stats  from  the 
defendant,  to  aue  in  the  national  couita- 
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By  a  later  authority,  to  entitle  a  corporation  to  sue  in  the  cir- 
cuit courts  of  ibe  United  States,  all  the  members  of  that  corpo- 
ration must  he  citizens  of  some  State  of  the  United  States,  other 
than  that  State  of  which  the  defendant  is  a  citizen.  And  the 
averments  must  be  so  made  in  the  declaraticMi,  in  order  to  entitle 
the  Court  to  take  jurisdiction  of  the  case.'  It  is  not  sufficient  to 
give  jurisdiction  to  the  courts  of  the  United  Sutes  to  all^;e, 
that  a  party  is  an  alien.  There  must  also  he  an  allegation,  that 
be  is  a  subject  or  citizen  of  some  one  foreign  state.* 

§  5.  As  to  the  question  raised  in  the  above  case,  whether  the 
old  Unittd  Statu  Bank,  by  virtue  of  its  act  of  incorporation 
was  empowered  to  sue  in  the  federal  courts  of  the  Union,  the 
opinion  as  given  hy  Marshall,  C.  J.,  was  as  follows  ; 

"  The  judicial  power  of  the  United  States,  as  defined  !□  the 
constitution,  is  dependent,  1st.  On  the  nature  of  the  case  ;  and, 
Sd.  On  the  characters  of  the  parlies. 

"  By  the  judicial  act,  the  jurisdiction  of  the  circuit  courts  is 
extended  to  cases,  where  the  constitutional  right  to  plead  and  he 
impleaded,  in  the  courts  of  the  Union,  depends  on  the  character 
of  the  parties  ;  but  the  circuit  courts  derive  no  jurisdiction  from 
that  act,  except  in  the  single  case  of  a  controversy  between  citi- 
zens of  the  same  State,  claiming  land  under  grant  from  different 
States. 

"  Unless,  then,  jurisdiction  over  this  cause  has  been  given  to  the 
circuit  court  by  some  other  than  the  judicial  act,  the  Bank  of  the 
United  States  bad  not  a  right  to  sue  in  that  court,  upon  the  prin- 
ciple, that  the  case  arises  under  the  law  of  the  United  States. 

"  The  plainti^  contend,  that  the  incorporating  act  confers  this 
jurisdiction. 

"  That  act  creates  the  corporation,  gives  it  a.capacity  to  make 
contracts  and  to  acquire  property,  and  enables  it  <  to  sue  aad  he 
sued,  plead  and  be  impleaded,  answer  and  be  answered,  defend 


1  Bank  of  Caroberltuid  c.  Willis,  3  Stunner,  a  C.  R.  473; 
*  Wilson  B.  Citf,  Ibid.  433. 
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and  be  defeaded,  in  courts  of  record,  or  anj  other  pJace  whatao- 
eTer,' 

**  This  power,  if  oot  incident  to  a  corporation,  is  conferred  by 
every  incorporating  act,  and  is  not  understood  to  enlarge  the 
jurisdiction  of  any  particular  court,  but  to  give  a  capacity  to  the 
corporaticm  to  appear,  as  a  corporation,  in  any  court  which  would, 
by  law,  have  cogniKance  of  the  cause,  if  broi^ht  by  individuab. 
If  jurisdiction  is  given  by  this  clause  to  the  federal  courts,  it  is 
equally  given  to  all  couris  having  origiDal  jurisdiction,  and  for  all 
sums  however  small  they  may  be. 

"  But  (he  9th  article  of  the  7lh  section  of  the  act  furnishes  a 
conclusive  argument  against  the  construction  for  which  the  plain- 
tiffs contend.  That  section  subjects  the  president  and  directors, 
in  their  individual  capacity,  to  the  suit  of  any  person  aggrieved, 
by  their  putting  into  circularion  more  notes  than  is  permitted  by 
law,  and  expressly  antboriKes  tfae  briogii^  of  that  action  in  the 
federal  or  State  courts. 

**  This  evinces  the  opinion  of  Congress,  that  the  right  to  sue 
does  not  imply  a  right  to  sue  in  the  courts  of  the  Union,  unless  it 
be  expressed.  This  idea  is  strengthened  also  by  the  law 
respecting  patent  rights.  That  law  expressly  recognises  the 
right  of  the  patentee  to  sue  in  the  circuit  courts  of  the  United 
States. 

"  The  court,  then,  is  of  opinion,  that  do  right  is  conferred  on 
the  Bank,  by  the  act  of  incorporation,  to  sue  in  the  federal 
courts." 

§  6.  It  was  settled  in  the  before  mentioned  case  of  Bank  of 
the  United  States  v.  Deveauj,  that  a  foreign  corporation  in  the 
character  of  its  members,  as  alien*,  may  sue  in  the  federal  courts 
of  the  United  States ;  and  that  these  courts  will  go  behind  the 
corporate  name,  and  see  who  the  parties  really  interested  are. 
This  was  recognised  as  an  established  rule  by  Mr.  J.  Story,  in 
the  year  1814,  in  a  suit  instituted  in  the  circuit  court  for  the 
district  of  New  Hampshire,  by  a  religious  corporation  constituted 
in  England,  by  the  name  of  the  Society  for  tht  Propagation  of 
41 
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the  Goiptt  M  foreign  pMii.'  The  memibers  of  this  aociely  were 
aliens  and  subjects  of  the  king  of  Great  Britain.  Pending  the 
suit  a  war  ijitervened  between  the  two  conntries.  It  was  con- 
sidered by  his  Honor,  that  there  was  no  pretence  for  holding, 
that  the  mere  alienage  of  the  demandants  would  form  a  valid  bar 
to  a  recovery,  supposing  the  two  countries  to  bt  at  peace  ;  and 
the  whole  objection  be  considered  rested  on  the  war  which  then 
existed. 

It  seems  then,  that  in  the  case  above  cited,  the  direct  questitHi 
was  presented,  whether  a  foreign  corporatioD  might  maintain  i 
auit  in  the  courts  of  the  United  States,  duciog  .war.  The  Judge 
considered,  that  there  were  two  objections  to  ibe  rendition  of 
judgment  for  the  demandants.  First,  the  corporation  itself,  being 
established  in  the  enemy's  country,  acquired  the  enemy's  char* 
acter  froOi  its  domicil ;  Secondly,  that  the  members  of  the  cor- 
poration were  subjects  of  the  enemy,  and  therefore  personally 
aSected  with  the  disability  of  hostile  alienage.  As  to  the  first 
objecdon  the  Judge  observed ;  "  In  general,  an  a^egate  cor- 
poration in  law  is  not  deemed  to  have  any  commorancy,  although 
the  corporators  have  ;  *  yet  there  are  exceptions  to  this  principle ; 
and  where  a  corporation  is  established  in  a  foreign  couDtr>',  by  a 
foreign  government,  it  is  undoubtedly  an  alien  corporation,  be  its 
members  who  they  may ;  and  if  (he  country  become  hostile,  it 
may,  for  some  purposes  at  least,  be  clothed  with  the  same  char- 
acter. Even  in  respect  to  mere  municipal  rights  and  duties,  an 
aggregate  corporation  has  been  deemed  to  have  a  local  residence. 
It  has  been  held  to  be  an  "  inhabitant"  under  the  statute  for  tbe 
reparation  of  bridges ; '  and  an  **  inhabitant  and  occupier,"  liable 
to  pay  poor  rates,  under  the  statute,  43  El.   ch.  3.*     It  may 


1  Society  for  the  Propa^tioD  of  the  Gospel,  &c. «.  Wheeler,  3  ObIIiboh, 
R.  105.  Id  esses  where  justice  requires  it,  the  coort  will  ImIc  into  the 
rcflidencs  of  the  iadiridual  members  of  &  corpontion,  and  if  such  membera 
can  sue  in  any  court,  bj  right  of  citiieoship,  the  corpoiation  may  alao  nft 
Leiiogton  Man.  Co.  v.  Dorr,  3  Lit.  (Ky.)  R.  356. 

s  lohabitaDts  of  Lincoln  Couaty  n.  Piince,  3  Mu&  R.  544. 

3  33  H.  8,  ch.  5 ;  a  Intt.  697,  70a 

*  Rex  r.  Gardner,  Cowp.  83. 
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therefore  acqaira  tights,  and  be  subject  to  disabililiea,  Brisiiig 
irom  the  country,  if  I  may  so  express  tnayself,  of  its  domicil. 
And,  iudeed,  upon  principle  or  authority,  it  seems  to  me  difficult 
to  maiotain,  that  au  aggregate  corporation,  as  for  instance  an 
insurance  company,  a  bank,  or  a  privateering  company,  esub- 
lished  in  the  enemy's  country,  could,  merely  from  its  being  an 
inrisible,  intangible  thing,  a  mere  incorporeal  and  legal  entity,  be 
entitled  to  maintain  actions,  to  enforce  rights,  acquire  property, 
or  redress  wroi^,  when  its  own  property  on  the  ocean  would  be 
good  prize  of  war.  If  the  reason  of  the  rule  of  the  disability  of 
an  alien  enemy  be,  as  is  sometimes  supposed,  that  the  party  may 
not  recover  effects,  which,  by  being  carried  hence,  may  enrich 
his  country,  that  reason  applies  as  well  to  the  case  of  a  cor- 
poration, as  of  an  individual,  in  the  hostile  country.  If  the 
reason  be,  as  Lord  Chief  Justice  Eyre,  in  Sparenburg  t>.  Bama- 
tine,'  asserts  it  to  be,  that  a  man  professing  himself  hostile  to  our 
country,  and  in  a  state  of  war  with  it,  cannot  be  heard,  if  he  sue 
for  the  benefit  and  protection  of  our  laws,  in  the  courts  of  our 
country,  that  reason  is  not  less  significant  in  the  case  of  a  foreign 
corporadon,  than  of  a  foreign  individual,  taking  advantage  of  the 
protection,  resources,  and  benefits  of  the  enemy's  country.  In 
point  of  law,  they  stand  upon  the  same  footing.  It  has  been 
aigued,  that  the  Court  will  look  to  the  purposes,  for  which  the 
corporation  was  instituted,  and  to  the  conduct,  which  it  observes  ; 
if  these  be  innocent  or  meritorious,  they  afford  ao  exception  from 
the  general  rule.  But  it  is  not  the  private  character  or  conduct 
of  an  individual,  which  gives  bint  the  hostile  or  neutral  character. 
It  is  the  character  of  the  nation,  to  which  he  belongs  and  where 
be  resides.  He  may  be  retired  from  all  business,  devoted  to 
mere  spiritual  a&irs,  or  engaged  in  works  of  charity,  religion,  and 
humanity,  and  yet  his  domicil  will  prevail  over  the  innocence  and 
purity  of  bis  life.  Nay  more,  he  may  disapprove  of  the  war,  and 
endeavor  by  all  lawful  means  to  assuage  or  extinguish  it,  and  yet, 
wlule  he  continues  in  the  country,  he  is  known  but  as  an  enemy. 
The  same  principle  must  apply,  in  the  same  manner,  to  a  corpora- 

■  1  Boa.  &  PulL  163. 
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tion.  The  objects,  indeed,  of  tbe  present  corponlkm  are  highlj' 
meritorious  and  worthy  of  public  favor  ;  but,  upon  tbe  (toctriites 
of  law,  it  must  be  deemed  a  British  alien  corporation,  and  u 
such  liable  to  the  imputadoo  of  being  an  enemy's  corporation, 
unless  it  can  be  protected  upon  other  piinciples." 

But  althoi^  the  opinion  of  the  court  was,  that  the  corporation 
itself  and  tbe  members  also  were  alien  enemies,  yet  lor  aught  that 
appeared  on  the  face  of  the  record,  every  member  of  tbe  corpora- 
tion might  tben  be  domiciled  in  tbe  United  Sutes  under  the  li- 
cense of  government.  And  in  respect  to  tbe  corporauon  itself, 
although  establiriied  in  Great  Britain,  it  might  have  had  tbe  safe 
conduct  or  license  of  tbe  United  States  government,  for  its  prop- 
erty and  corporate  rights.  This  was  one  reason  why  tbe  court 
sustained  tbe  power  to  sue,  notwiliistanding  their  opinion  upon 
tbe  abstract  question  of  right.  And  another  considn^tion,  which 
the  court  thought  would  weigh  in  the  case,  was,  that  tbe  suit  was 
commenced  during  peace,  and  on  tbe  declaration  of  war,  it  was 
competent  for  tbe  tenants  to  plead  the  hostile  alienage  of  tbe  de- 
mandants, if  it  existed,  in  bar  to  the  further  prosecution  of  tbe 
suit,  in  the  nature  of  a  puis  darrein  continwmce.  And  as  they 
did  not  so  plead,  they  thereby  affirmed  the  ability  of  tbe  deman- 
dants to  prosecute  to  judgment.' 

1  Le  BiaUv.  Papillon,  4  Eut,50Q ;  and  alto  W«st ».  Sutton,  3  Lord  lUfiB. 
853,  were  cited  b;  the  courL  Another  coMideratiaQ  which  the  ctmrl  inea- 
tioned,  as  one  which  was  in  favor  of  their  overruling  the  molioD  in  arrest  of 
judgment,  was  thoi  stated  h;  Judge  Storjr ;  *■  Another  consideration,  derived 
frMH  the  express  provision  of  the  9th  article  of  the  British  Treaty  of  1794, 
«ught  not  to  be  omitted.  Thai  article  stipplite*,  that  Britiab  subjects,  who 
tben  held  land  in  tbe  territories  of  the  Untitd  Stattt,  and  American  citisens, 
who  then  held  land  in  the  dominiona  of  His  Majeat;,  shall  continue  to  hold 
them,  according  to  the  nature  and  tenure  of 'their  respective  estates  and 
titles  therein,  and  may  grant,  sell,  and  devise  the  sarae,  to  whom  the;  please, 
in  like  manner  as  if  thej  were  natives ;  and  that  neither  thej,  nor  their  heir* 
or  asaigna,  shall,  so  far  as  respects  the  said  lands  and  the  legal  remedies 
incident  thereto,  be  regarded  tu  aUtnt.  This  article  baa  never  been  annulled, 
and  therefore  remains  in  full  force.  It  deserves,  and  ought  to  receive,  a 
liberal  and  enlarged  constrtiction.  There  can  be  no  doubt,  that  corpora- 
^ons,  as  well  as  individuals,  are  within  its  purview ;  and  tbe  present  claim 
not  only  may  be,  but  in  ftct  i^  one  whicli  it  completely  embiaces.    Tbe 
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§  7.  The  ancieot  doctrine  was  that  the  action  of  assumpsit 
could  Dot  be  supported  against  a  corporation,  unless  in  the  case 
of  promissory  notes,  and  other  contracts  sanctioned  by  pardcular 
legislative  provisions.*  And  as  Iste  as  1799,  in  a  case  in  the 
Supreme  Court  of  Pennsylvania,  the  question  arose  upon  a  spe- 
cial verdict,  whether  an  action  of  indebitaius  oaAtmjuit,  upon  an 
implied  promise,  could  be  maintained  against  an  incorporated 
turnpike  company,  as  a  corpmntion  could  only  contract  by  deed 
under  the  corporate  seal ;  and  the  court  held,  that  on  the  ground 
staled,  the  company  was  not  liable  to  be  sued  in  that  form  of 
action.*     But  it  having  since  become  well  settled,  by  the  more 

title  of  the  domanduits,  u  bas  been  already  itated,  accrued  before  the  revo- 
lutionary war.  It  was  obviously  the  design  of  the  contracting  parties,  to  re- 
move the  disability  of  alienage,  as  to  peTsotiH  witbin  tbe  purview  of  the  arti- 
cle, and  to  procure  to  them  a  perfect  enjojoient  and  dieposal  of  their  estates 
and  titles.  If,  during  war,  tbeir  right  to  grant,  sell,  or  devise  such  eetatea 
and  titles  were  suapended,  it  would  materially  impair  tbeir  value.  If  the 
remedies  incident  to  such  estates  for  tiespasses,  diaseisins,  and  other  tor- 
tious acts,  were  during  war  suapended,  not  only  would  the  security  of  the 
property  be  endangered,  but  if  war  should  last  for  many  years,  the  statute  of 
limitations  of  the  various  States  would,  by  lapse  of  time,  bar  the  party  of 
his  remedy,  and  in  some  cases  of  his  estate.  This  seems  against  tbe  spirit 
and  intent  of  the  article,  and  puts  the  party  upon  the  footing  of  an  alien 
enemy,  while  the  language  C9ncedBa  to  him  all  tbe  benefits  of  a  native. 
Looking  to  tbe  ^iieral  moderation,  with  which  the  rights  of  war  are  exer- 
cised in  modem  limes,  under  the  policy,  if  not  the  law,  of  nations ;  perhaps 
it  would  not  eeem  (for  I  mean  not  to  give  any  absolute  opinion)  an  undue 
induli^nce,  to  hold,  that  as  to  all  titles  and  estalee  wiibiu  the  article,  an 
alien  enemy  may  well  maintain  all  the  legal  remedie0,as  in  a  time  of  peace. 
At  least,  it  cannot  be  presumed,  that  in  this  favored  class  of  cases,  the  party 
has  not  received  the  license  or  safe  conduct  of  tbe  govemoient,  to  pursue 
his  rights  and  remedies  during  the  war.  And  unless  such  presumption  can 
be  made,  when  thoro  are  no  facts  on  the  record  to  warrant  it,  the  plaintiffit 
must  bo  entitled  to  judgment" 

>  1  Chit  on  Pleading,  lOQ;  6  Vin.  317,  pi.  49;  l6EaBt,611.  Wherethe 
power  of  a  tiding,  or  other  corporation,  to  draw  and  accept  bills  is  recog- 
nised by  statute,  assumpsit  lies  against  it;  although  in  England,  says  Mr. 
Chitty,  an  action  of  debt  is  generally  the  only  remedy  against  a  corporation, 
Cbitty  OD  Contracts,  86;  and  see  Murray  p.  East  India  Co.  SB.d^  Aid.  304; 
5  East,  aS9. 

^Breckbill  v.  Turnpike  Co.  3  Dallas,  (Penn.)  B.  496;  and  see  Harina 
Ina.  Co>  V.  Yoanf,  1  Cranch,  333. 
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recent  decisions  of  the  courts  of  the  Uoited  States,  that  corpora- 
tions may  act  by  parol,'  it  has  resulted,  as  a  matter  of  course,  t^t 
assumpsit  will  lie  against  \  corporation ;  and  such  is  now  the 
established  doctrioe  in  this  couoiry.  The  Supreme  Court  of 
Massachusetts,  a  number  of  years  since  decided,  that  assumpsit 
would  lie  against  a  corporation,  where  there  is  an  express  promise 
by  an  t^ent  of  the  corporation,  or  a  duty  arising  from  some  act, 
or  request  of  such  agent,  within  the  authority  of  the  corporation.* 
And  in  a  very  late  case  in  the  same  State,  it  was  held  iiat  either 
an  action  of  debt  od  assumpsit  may  be  maintained  upon  an  implied 
promise,  for  labor  done  and  materials  found,  under  a  special 
contract,  which  has  not  been  performed  on  the  part  of  a  corponi- 
tion.*  In  a  case  in  the  Supreme  Court  of  the  United  States,  an 
attempt  was  made  to  distinguish  between  express  and  implied 
promises,  as  to  the  liability  of  corporations  to  be  sued/  But  the 
distinction  was  disregarded,  and  the  court  went  the  whole  length, 
of  giving  the  same  remedies  against  incorporated  companies,  in 
matters  of  contract,  as  against  individuals.  The  old  cases  are 
there  reviewed,  showing  that  the  law  has  been  progressively  alter- 
ing, with  respect  to  the  validity  of  acts  done  by  corporations, 
not  under  their  seal.  The  court  observe  upon  the  English  author- 
ities referred  to,  that  as  soon  as  it  was  settled,  that  a  regularly 
appointed  agent  of  a  corporation  could  contract  in  its  name, 
without  a  seal,  it  was  impossible  to  maintain  any  longer,  that  a 
corporation  was  not  liable  upon  promises  ;  otherwise  there  would 
be  no  remedy  against  the  corporatioo  ;  and  the  court  concluded 
by  saying,  that  it  is  a  sound  rule  of  law,  that  whenever  a  corpora- 
tion is  acting  within  the  scope  of  the  legitimate  purposes  of  the 
corporation,  all  parol  contracts  made  by  its  authorized  agents  are 
express  promises  of  the  corporation,  and  all  duties  imposed  upon 
them  by  law,   and  all  benefits  conferred  at  their  request,  raise 


1  See  Cbap-  YIL  and  VIII.  u  to  power  Knd  mode  of  contracting- 
s  Hajden  «.  Middlesex  Turnpike  Co.,  IO.Mbbb.  R.  39: 
a  Smitl)  e.  Congce^lioDBl  Meeting  Hoase,  8  Pick.  (Htu.)  R.  178- 
*  BtDk  of  Columbia  v.  Patteraon,  7  Cnnch,  299. 
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implied  promises,  for  the  enforcemeiit  of  which  ao  action  will  lie. 
Id  the  Supreme  Court  of  New  York  also,  Mr.  Chief  Justice 
Thompson  held  expressly,  that  assumpsit  will  lie  against  a  cor* 
poraiion  od  an  implied  promise.  Id  this  case,  a  turnpike  com* 
pany  coreoaDted  to  pa^  money,  and  a  part  had  becD  paid ; 
assumpsit,  the  court  held,  would  lie  on  the  implied  promise  to  pay 
the  balance.'  And  In  another  case  in  New  York,  it  was  held, 
that  assumpsit  would  lie  againel  the  corporaiioD  on  the  implied 
promise  to  pay  the  amount  of  damages,  assessed  hy  a  jury,  for 
the  land  of  the  plaintiS*  taken  by  the  corporation.*  The  same  is 
the  general  rule  in  Pennsylvania  ; '  and  in  New  Jersey ;  *  and  we 
believe  throughout  the  country.*  And  in  an  action  of  assumpsit 
agaiDSt  a  corporation,  it  makes  no  difierence  whether  the  agent 
who  makes  the  contract  in  behalf  of  the  corporation  was  appointed 
under  seal  or  hy  vote.* 

A  corporatioD,  or  bank,  in  which  stock  is  entirely  loaned  in 
another  State,  and  created  by  its  laws,  may,  nevertheless,  he  sued 
in  the  courts  of  Louisiana.' 

§  8.  It  has  been  held  even  in  England,  that  a  special  action 
on  lAe  cote  will  lie  against  a  corporation,  to  compel  a  transfer  of 
stock  ;  and  a  special  action  of  assumpsit  was  afterwards  brought 

1  Danforth  v.  Preaident,  &.C.  of  S.  &  D.  Turopibe  Road,  13  Johna.  (N. 
Y.)  R.  237. 

fi  StaSbrd  «.  Corpontion  of  Albany,  6  Johns.  (N.  V.}  R.  1 ;  a  C  7  Johu 
(N.Y.)R.541. 

sChMtimt  Hill  Turnpike  Co.  e.  RaUer,  4  8.  &  Rairle,  (Penn.)  R.  IG| 
Overae«ra  of  N.  Whitehall  «.  Oveneen  of  S.  Whitehall,  3  a  &  Rawle, 
<PenD.)  R.  117. 

*  Baptist  Church  v.  Mairord,  3  Halsted,  (N.  J.)  R.  183: 

0  See  also  Worcester  Tump,  Corporation  «.  Wlllard,  5  Mass;  R.  60 ;  Gil- 
Aore  V,  Pope,  5  Mass.  R.  491 ;  Andover  and  Medford  Tnmp.  Co.  «.  Gould, 
6  Mass.  R.  40;  Dun  v.  Rector,  &o.  of  St  Andrew's  Chnrch,  14  Johno,  (N. 
y.)  R.  118  {  Randal  r.  Van  Voehten,  19  Johns.  (N.  Y.)  R.  60 ;  Quia  v.  Har- 
ford, 1  Hill,  (N.  y.)  R.  83. 

■  BaDk  of  the  Metropolis  v.  Guttschlieck,  14  Peten,  (U.  8.]  Co.  R.  19. 

*  Martin  v.  Bianofa  Bank,  14  Lon.  R.  415. 
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agaiDst  the  bank.'  In  a  case  in  New  York,  where  a  motion  was 
made  for  a  maadamut,  to  be  directed  to  the  president,  directors, 
and  company  of  tbe  Mechanics  Bank,  commanding  them  to  per- 
mit  M .  8-  to  transfer  eight  shares  of  the  capital  siock  of  the  bank 
standing  on  the  books  of  tbe  bank  ;  the  court  refused  to  allow  that 
remedy,  and  said  there  was  an  adequate  remedy  by  a  special 
action  on  the  case,  to  recover  the  value  of  the  stock,  if  the  bank 
unduly  refused  to  transfer  it.*  80  in  Gray  ti.  The  Porllaod  Bank, 
it  was  held  by  the  Supreme  Court  of  Massachusetts,  that  a  spe- 
cial action  on  the  case  lies  against  an  iocorpcHaled  bank,  for  refu- 
sing to  permit  an  original  stockholder  to  subscribe  and  hold  the 
Dew  stock  created  by  the  corporation.  So  too,  ia  an  action  of 
assumpsit  against  the  Franklin  Insurance  Company,  it  was  held 
that  the  company  was  liable  in  damages,  to  persons  to  whom 
shares  bad  been  conveyed  by  a  stockholder,  for  refusing  to 
enter  upon  the  books,  the  transfer  which  the  stockholder  had 
made.' 

§  9.  Though  it  has  been  supposed,  that  a  corporation  can- 
Bot  be  sued  in  that  character  for  torts,  and  that  the  action  must  be 
brought  against  each  person  who  committed  the  tort  by  name  ;  * 
yet  it  is  clear,  that  incorporated  companies  may  at  least  be  sued 
in  their  corporate  character  for  damages  arising  from  neglect  of 
duty,  and  for  trover.*  The  Supreme  Court  of  Pennsylvania  con- 
sidered, that  if  any  injury  was  done  by  the  agents  of  corporations 
in  the  course  of  their  emfdoyment,  the  corporation  should  be 
responsible,  in  the  same  manner  that  an  individual  is  responsible 
for  the  actions  of  his  servants,  touching  his  business ;  that  the 
act  of  tbe  agent  was  the  act  of  the  prmcipal ;  and  that  there  was 


1  Rex.  V-  Bank  of  England,  Dong.  R.  434,  cited  in  Danforth  «.  Preaideot, 
&c.  of  a.  Bi  D.  Turnp.  Co.  (supm.) 

s  Shipley,  &.C  «.  Mechtoica  BaDk,  10  Johns.  (N.  T.)  R.  464. 

3  Sar^Dl  et  al-  e.  FraDklin  Ina.  Co.  8  Pick.  (Haa&j  R.;  and  see  alio, 
Bates  V.  New  York  Ina-  Co-  3  Johns.  Caaes,  338,  and  the  anthoritiea  cited  in 
the  chapter  relating  to  the  transfer  of  aharsK 

*  lEjd,335;  Bac  Abr.  Corpor.  E. 3,  & 

» 1  Chitty  on  Plead-  68. 
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no  solid  ground  for  a  distinclion  between  contracts  and  Icwts. 
Indeed,  say  the  court,  with  respect  to  torts,  tbe  opiaioD  of  the 
courts  seems  to  have  bera  more  uniform  than  with  respect  to 
contracte  ;  for  it  mt^t  be  shown,  that  from  the  earliest  times  to 
tbe  present  day,  corporations  hare  been  liable  for  torts.'  And 
It  seems  clearly,  that  Lord  EUenborough  entertained  the  same 
opinion.* 

An  action  on  the  case  will  lie  against  a  corporation  for  a  neg- 
lect of  a  corporate  duty,  as  for  not  repairing  a  creek  which  they 
were  bound  to  do.'  So  in  an  action  against  the  Susquehannah 
Turnpike  Company,  for  the  value  of  a  horse  killed  by  the  fell  of 
a  bridge  on  the  road,  it  was  held,  that  tbe  defendants  were  liable 
in  an  action  on  the  case,  as  tbey  had  not  used  ordinary  care  and 
diligence  in  the  construction  of  their  bridges.*  So  also  an  action 
was  DMintaioed  b  Massachusetts  against  a  canal  company  for 
damage  sufiered  by  tbe  plaintiff,  in  consequence  of  the  locks  not 
being  kept  in  repair.*  So  also  in  Pennsylvania,  in  an  action  of 
trespass  on  the  case  for  stopping  a  watercourse,  where  the  de- 
fendants were  incorporated  as  a  turnpike  company,  and  who 
caused  tbe  water  of  a  rivulet  to  overflow  the  plaintiff's  tanyard  ; 
it  was  held  that  the  action  would  lie,  and  that  the  defendants  were 
guilty  of  a  wrong.*     In  this  action  it  was  strongly  objected,  that 


I  Cbeatnnt  Hilt,  ic-  Turap.  Co.  in  error,  v.  RuUer,  A3.ii.  Rawlo,  (Peon.) 
R.  &  In  Ihia  caM  roach  leaning  will  be  fouad  on  tha  Hubjecl,  and  many 
reftreacea  to  the  Year  Boolu,  and  other  ancient  aa  well  aa  modern  authori- 
tiea. 

■  Yarboroagh  v.  Bank  of  England,  16  Eaat,  6. 

>  UajoT  of  Lynn  v.  Tomer,  Cowp.  66L 

*  Towa«end  v-  SuBqaebinnah  Turnp.  Co.  6  Jobna.  (N.  Y.)  R.  fia  Bat  it 
muit  be  a  clear  csae  of  negligeece ;  and  if  it  ia  only  for  a  breach  of  public 
duty,  an  indictment  is  the  proper  remedy.  Harria  v.  Baker,  4  Uaal.  &  S. 
37.  And  an  action  on  the  caee  will  not  lie  againBt  the  intpeeUm  qf  an  eUe- 
fion,  for  refluing  the  vole  of  a  peison  legally  qualified  to  vote,  without  prov- 
ing malice  expreae  or  implied.  Jenkins  v.  Waldron,  11  Johna.  (N.  V.)  O. 
114. 

»  Riddle  9.  The  Proprietow  of  Locks,  &c.,  7  Maes.  R.  169. 

•  CbeatDut  Hill,  &c  Turap.  Co.  •.  Rntier,  in  Error,  4  S.  &  Rtwio,  (Penn.^ 
B.& 

43 


D.qit.zeaOvGoOt^lc 


330  PBITATE  CORPORATIONS.  [cH.  XI. 

a  corporation  could  not  be  guilty  of  a  tort ;  but  Tilgbmao,  C.  J., 
said  that  this  doctrine  was  fallacious  in  piinciple  and  mischievous 
in  its  consequences,  as  it  tends  to  introduce  actual  nrongs  and 
ideal  remedies  ;  for  a  turnpike  company  might  do  great  injury,  by 
means  of  laborers  having  no  property  to  answer  the  damages  re- 
covered against  them.' 

It  was  fully  established  in  the  case  where  the  Bank  of  England 
was  the  defeodant,  that  trover  will  lie  against  a  corporaiion.  In 
this  case  the  bank  was  declared  against  in  an  action  of  trover,  for 
three  promissory  notes  of  the  bank  payable  on  demand  for  £100 
each,  describing  them  by  their  dates  and  numbers.  After  a  ver- 
dict for  the  plalniifi'  before  Lord  EUenborough,  C.  J.,  at  Guild- 
hall, it  was  moved  to  arrest  the  judgment,  on  the  ground  that  the 
action,  being  founded  in  tort,  did  not  lie  against  a  corporation. 
But  his  lordship  was  of  opinion,  that  wherever  a  corporate  body 
can  competently  do,  or  order  any  act  to  be  done  on  their  behalf, 
they  are  liable  to  the  consequences  of  such  act,  if  it  be  of  a  tor- 
tious nature,  and  to  the  prejudice  of  others,  and  the  action  was 
sustained  in  tliis  case.'  Consequently,  if  A.  puts  a  note  into  the 
bank  and  wishes  (o  get  it  out,  and  the  bank  refuse  to  deliver  it, 
the  bank  may  be  sued  in  an  action  of  trover. 

A  corporation,  by  modem  decisions  in  England,  is  liable  in  a 
case  for  the  tortious  act  of  its  agent,  though  not  appointed  by 
seal,  if  such  act  be  an  ordinary  service.'    But  a  municipal  cor- 


>  A  cwporatioD  h&ving  the  retom  of  writa,  or  to  nhlcli  any  writ,  on  a 
mandsraus,  for  iostaoce,  is  directed,  is  liable  eventuallj  to  bq  action  for  ■ 
false  roturn.  The  cue  of  Argeot  v.  The  Dean  aod  Chapter  of  SL  Pauls, 
(the  case  was  referred  to  bj  Buller,  J.,  in  S  T.  R.  16,)  waa  an  action  for  a 
falae  return  to  a  naiidanius  respecting  an  election  to  a  verger's  place  in  that 
cathedral ;  and  no  objection  was  made  that  tha  action  would  not  lie.  See 
alao  the  cases  cited  in  Yarborough  o.  Bank  of  England,  16  East,  G;  and  see 
Bnrdick  e.  Champlain  Glass  Co.,  11  Vermont  R.  19;  HuniltOQ  Countj  9. 
Cincinnati,  &c.  Tump.  Ca,  6  Wright,  (Ohio)  R.  603 ;  Fletcher  t>.  Auburn 
Rail  Road  Co.,  US  Wend.  (N.  Y.)  R.  463 ;  Savage  Man.  Co.  v.  Armstrong, 
17  Maine  R.  34. 

s  Yarborough  v.  Bank  of  England,  16  East,  6L  And  the  sanM  point  ia 
ConGmed  hy  the  case  of  Duncan  v.  Surrey  Canal,  3  Starkie,  R.  50. 

>  Smith,  &c  t-  Biroiinghain,  Slu,  Gas  Lieht  Co.,  1  AdoL  &  Ellis,  S16| 
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poration  is  not  liable  for  ihe  misfeasance  or  DoofeasaDce  of  one 
of  its  officers,  in  respect  to  a  duly  specifically  imposed  by  statute 
OD  the  officer.  But  otherwise,  if  the  duty  be  imposed  absolutely 
OD  the  corporation  as  such.' 

It  has  been  laid  down  as  a  general  rule,  that  an  action  of  tres- 
pass cannot  be  maintained  against  a  corporation  a^egate,  and  (be 
technical  reason  given  is,  that  a  capias  and  exigent  do  not  lie 
against  a  body  corporate,  which  is  the  proper  process  in  an  action 
of  trespass.  But  that  if  any  of  the  members  or  servants  of  the 
corporation  commit  a  trespass  in  asserting  the  right  of  the  corpo- 
.  tioD,  the  action  must  be  brought  against  them  individually,  and 
they  may  justify  in  right  of  the  corporation.'  It  would  seem, 
however,  to  be  now  tbe  better  opinion,  both  in  England  and  in 
this  country,  that  a  corporation  may  be  sued  in  an  action  of  tres- 
pass, for  a  trespass  commiiied  by  its  authorized  agents.'  But  as 
we  are  not  aware  that  that  point  has  ever  been  expressly  decided 
in  any  modem  case,  it  may  be  proper  to  consider  fully  what  au- 
ihoriues  there  are  which  relate  to  the  subject. 

It  would  appear,  that,  both  by  the  civil  and  canon  law,  corpo- 
rations might  be  proceeded  against  and  punished  for  offences,  as 
well  as  natural  individuals,  if  the  offence  was  committed  conimit- 
nicalo  consilio.  That  is  to  say,  a  corporation  might  be  punished 
for  any  wrong  done  by  any  member,  if  the  wrong  was  suffered  or 
ratiBed  by  the  corporate  body ;  and  Uie  instance  given  is,  if  a 
member  of  a  corporation  ousts  a  man  of  his  castle,  and  tbe  cor- 
poration retain  tbe  possession  of  such  caslJe  to  its  own  use.*  For 
that  which  is  done  by  the  member,  is  deemed  to  be  the  act  of  the 
whole,  when  the  whole  body  is  apprised  of  it  and  permits  it ; 
provided  it  is  not  a  high  public  misdemeanor.*     Tbe  subject 


uid  26  Eag.  Com.  Law  R.  140.  See  a]so,  in  this  coantry,  Wars  v.  Batn- 
taria,  5  Louisiana  R.  160 ;  Pontchartrain  Rail  Road  Co- 1>.  Paalding,  lb.  41. 

1  Martin  v.  Major,  iie.  of  Broot^Ijn,  1  Hill,  (N.  Y.)  R.  MS. 

s  Bra.  Corpor.  43 ;  1  Kyd,  223. 

3  Yarboruugb,  &c.  aupra ;  Cheetnnt  Hill,  &o.  Tump.  Co.  e.  Rutter,  in  er- 
ror, 4  a  &  Rawle,  (Peon.)  R.  16 ;  Gray  v.  Porlluia  Bank,UMass.  R.  364. 

<  Code  b.  4,  t  38,  5  7 ;  Dig.  b.  17, 1. 1.  $ 

SAyliffe,  Civil  Uw,  300. 
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seems  to  ba?e  been  viewed  verjr  much  in  the  ssine  ligbt  io  ancient 
tinies  in  England  ;  and  there  are  several  cases  in  the  Year  Books, 
of  actions  of  trespass  brought  against  a  mayor  and  commonalty, 
in  which,  though  many  objections  were  taken  on  other  points, 
none  appears  to  hare  been  taken  to  lbs  action  itself.  Tbos  in  an 
actioD  of  trespass  against  a  mayor  and  commonalty,  and  9  private 
perstm  (a  member  of  the  corporation)  jointly ;  in  which  tbe 
plaintiff  declared  on  a  right  of  exemption  from  toll,  and  alleged 
that  the  mayor  and  bsJIifis  and  the  individual  had  distrained  cer- 
lain  beasts  from  the  loll ;  much  was  said  on  tbe  impropriety  d* 
joining  tbe  individual  in  an  action  against  tbe  corporation  ;  but  no 
question  was  made  whether  such  an  action  could  be  maiouuned  or 
not  against  the  corporailoa  simply.'  So  also  in  an  action  of 
trespass  against  the  mayor  and  commiHiBlty  of  York  ;  and  it  was 
pleaded,  that  all  tlie  inhabitants  had  arigbt  of  common  io  the  land, 
where  the  trespass  waa  supposed  to  have  been  committed.  The 
plea  was  held  not  good,  because  the  action  was  against  the  corpora- 
Hon  and  the  plea  was  a  justification  as  to  individvalt.  In  a  subse- 
quent part  of  this  case,  i  t  is  said  that  a  corporation  cannot  give  a  war- 
nmt  to  commit  a  trespass  vithout  writings  which  shows,  that  it 
was  considered  that  a  warrant  might  be  given  in  writing,  which 
would  have  been  sufficient  for  the  plaintiff's  purpose.  So  also 
where  the  archbishop  of  York  brought  an  action  of  trespass 
against  the  mayor,  &c.  of  Kingston  upon  Hull  and  a  private 
person,  in  which  he  alleged  that  he  and  all  his  predecessors,  from 
time  immemorial,  had  enjoyed  the  franchise  of  having  all  deodands 
and  other  profits  in  the  water  of  Hull,  and  that  the  defendants 
had  disturbed  him  in  taking  the  said  profits  ;  the  private  person 
pleaded  in  abatement  of  the  writ,  that  be  was  named  with  the 
mayor  and  commonalty  ;  in  support  of  which  it  was  contended 
that  there  ought  to  have  been  several  actions,  because  the  process 
was  several,  being  capiat  and  exigeM  against  tbe  individual,  and 
distringas  against  tbe  mayor  and  commonalty.  The  mayor  and 
commonalty  alleged,  that  they  held  the  town  at  farm  of  tbe  king, 
by  a  charter  which  they  produced,  and  said  tbdt  tbe  water  was 

>  8  Hmi.  6, 1 ;  B  Hen.  6,  36. 
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parcel  of  the  town,  and  that  ihej  had  so  held  it  immeniorially, 
&c.  ;  but  it  was  not  objected,  that  such  ao  action  would  not  lie 
against  the  corporation.* 

Lord  Ellenbofough  thought,  that  the  statute  9  Hen.  4,  c.  5, 
reciting  the  practice,  in  assizes  of  novel  dissei^  and  other  pleas 
of  land,  of  naming  the  mayor  and  commonalty,  as  disseiiwrSf 
plainly  proves,  tfaat  corporations  may  be  considered  as  disseizors.* 
And  in  Massachusetts,  a  writ  of  entry  mr  dUmzin  was  brought 
against  an  incorporated  company,  and  no  exception  was  taken  that 
the  defendants  were  incorporated.'  ' 

When  we  consider  the  above  authorities,  ancient  and  modem, 
as  to  the  liability  of  corporations  to  be  sued  ;  and  when  we  also 
consider,  that  it  is  the  policy  of  the  present  day,  especially  in  the 
United  States,  to  attach  to  them  the  same  liabilities  to  which 
natural  persons  are  subject,  there  can  be  no  doubt,  that  they  are 
subject,  generally  speaking,  to  the  same  liability  to  be  sued,  as  any 
common  individual.*  Thus,  in  a  very  late  case,  it  is  said  by 
Marshal],  C.  J.,  "  that  money  corporations,  or  those  carrying  on 
business  for  themselves,  are  liable  for  torts,  is  well  settled  ;  and 
he  makes  no  distinction.'  And  also  in  the  case  of  Sutton  v.  Bank 
of  England,'  Abbott,  C.  J.,  said,  that  the  bank  of  England, 
although  one  of  the  greatest  mercantile  conimunities  in  the  world, 
was  in  no  different  situation  from  private  individuals  or  private 
bankers,  but  was  equally  respousihle  for  its  acts.  But  trespas» 
will  not  lie  against  a  railroad  corporation  for  an  injury  done  to 
the  plaintiff  by  their  locomotive  steam  engine,  whether  such 
injury  be  wilful  or  accidental  on  the  part  of  (be  servants  of  the 
company,  where  it  does  not  appear  that  the  particular  injury  was 
done  by  command  or  with  the  assent  of  the  defendants  :  cait 
beii%  the  proper  remedy.' 


1  45  Ed.  8, 33. 

3  Yarborough  v.  Buk  of  Eaglaad,  16  East,  8. 

3  Done  ».  Broad  St.  AHOciation,  6  Main.  R.  333. 

*  See  Butbel  tt.  Coedcddii wealth  Ids.  Co.  15  Serg.  &  Bawle,  (Pena)  R.  17a 

^  Fonle  V.  Common  Council  of  Alexandria,  3  PeteiB,  R.  409. 

'  Ryan  &  Moodj,  54. 

T  Pliila.  &c.  Rail  Road  Co.  v.  Wilt,  4  Whart  (Pens.)  B.  143.    See  alw 
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Tbe  corporation  may  be  sued  hj  ooe  of  their  onn  members. 
Tbia  point  came  directly  before  the  court  in  tbe  State  of  South 
Carolina,  io  en  action  of  assumpsit  against  the  Catawba  Company. 
Tbe  plea  in  abatement  was,  that  the  plainuS*  was  himself  a  mem- 
ber of  that  company,  and  therefore  could  maintlan  no  action 
against  it  in  his  individual  capacity.  The  court,  after  hearing  the 
argument,  overruled  the  plea,  as  containing  principles  subversive 
of  justice  ;  and  they  moreover  said  that  the  point  had  been  settled 
by  two  former  cases,  wherein  certain  officers  were  allowed  to 
maintain  actions  for  their  salaries  due  from  tbe  company.' 

§  11.  It  waa  expressly  decided  in  tbe  year  1806,  in  Massa- 
chusetts, (hat  an  aggregate  corporatioD  cannot  be  summoned  as 
trustee  under  the  statute  of  February  28,  1795.* 

The  action  was  assumpsit^  in  which  the  plaintiffs  set  forth  their 
charter  of  incorporation  from  the  State  of  New  York,  sundry  as- 

Cannicbael  &.c  v.  Tnineea  &,c.,  3  Howard.  (Mils.)  R.  84,  where  the  action 

wta  maintained  in  case  of  a  land  boundary. 

.    1  Waring  o.  Catawba  Co.  2  Bays,  (S.C.)R.IOa 

s  Union  Turnpike  Road  v.  New  England  Marine  Ins.  Co.  2  Mass.  R.  37. 
In  the  ^ear  1781,  in  the  Stale  of  Pennsylvania,  in  the  Court  of  Common 
Pleas,  (Philadelphia  county]  a  foreign  attachment  was  issued  against  the 
Cooi  man  wealth  of  Virginia;  and  a  quantity  of  clothing',  imported  from 
France,  belonging  to  the  latter  State,  was  attached  io  Philadelphia.  The 
delegates  in  congress  from  Virginia,  conceiving  this  to  be  a  violation  of 
the  laws  of  nations,  applied  to  the  supreme  executive  council  of  Pennsyl- 
vania,  by  whom  the  sheriff  was  ordered  to  give  up  the  goods.  The  pl&in- 
tiif's  counsel,  finding  that  ihe  sheriffhad  made  no  return  of  his  proceedings, 
obtained  a  rule  that  the  sherifi*  should  return  the  writ,  unless  cauia  was 
shown.  The  attorney  general,  on  the  part  of  the  sheriff,  and  by  direction  of 
the  supreme  executive  council,  showed  cause  and  prayed  that  the  role  might 
be  discharged.  He  contended,  (not  that  the  State  of  Virginia,  being  a  cor- 
poraium,  waa  not  liable  to  foreign  attachment,)  but,  that  every  kind  of  pro- 
cess, issued  against  a  lovtrdgn,  ie  a  violation  of  the  laws  of  nations,  and  is 
in  itself  null  and  void ;  and  also,  that  a  sheriff  cannot  be  compelled  to  serve 
or  return  a  void  writ  After  the  matter  had  been  held  under  advisement  by 
tbe  court  fnr  some  days,  the  president  delivered  it  as  the  judgment  of  the 
court,  "That  the  rule,  made  upon  the  sheriff  to  return  tbe  writ  issued  against 
the  commonwealth  of  Virginia,  should  be  discharged."  Nathan  V.  Common- 
wealth of  Virginia,  1  Dallaa,  77,  note. 
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sessmeDts,  made  in  pursuance  of  the  charter  upon  tbe  stock- 
holders, of  which  tbe  defendant  was  (Hie,  and  his  undertaking  and 
promise  to  pay  tbe  amount  of  those  assessments.  Tbe  New 
England  Marine  Insurance  Company  were  summoned  as  tnaleei 
of  the  defendant,  by  a  service  on  Feleg  Coffin  Esq.,  then  their 
president. 

Tbe  defendant  pleaded  to  the  jurisdiction  of  the  court  below, 
that  the  cause  of  action,  if  any,  accrued  at  Hudson  within  the  ju- 
risdiction of  the  Stale  of  New  York  ;  that  at  the  Ume  when  this 
suit  was  commenced,  and  loog  before  and  ever  since,  tbe  said  T. 
J.  was  and  still  is  a  cibzen  of  tbe  State  of  New  York,  and  resi- 
dent  therein,  and  has  never  within  three  years  before  suing  out  the 
original  writ  been  an  inhabitant  of,  or  resident  in  this  common- 
wealth ;  that  the  corporation  named  as  plaintiffs  was  created  by 
the  statute  of  New  York,  and  has  existed  there  only,  and  that  all 
the  members  thereof  were,  and  still  are  citizens  of  and  resident  in 
the  State  of  New  York,  and  did  never  live  within  (his  common- 
wealth ;  that  he,  the  said  T.  J.,  had  no  estate,  goods,  efiects,  or 
credits  within  this  commonwealth,  liable  to  attachment ;  and  that 
no  estate,  goods,  efCects,  or  credits  of  his  were  attached  by  the 
original  writ  in  this  action. 

The  plaintiffs  reply,  that  the  New  England  Marine  Insurance 
Company,  a  corporaiion  erected  witbiu  this  commonwealtk^  had 
and  still  have  in  their  hands,  effects  and  credits  of  the  said  T. 
J.  to  (he  amount  of  5000  dollars,  which  were  attached  in  this 
actioD,  and  traverses  that  he  had  not  any  such  effects,  &c.,  and 
that  nooe  such  were  attached,  &c. 

The  defendant  rejoins,  that  tbe  effects  and  credits  so  attached 
are  the  property  of  the  said  T.  J.  and  one  T.  J.  jun.  jointly  ; 
and  that  no  part  of  them  are  the  sole  property  of  the  defendant. 

To  which  the  plaintiffs  demur,  and  the  defendant  joins  in  de- 
murrer. 

The  question  made  in  this  action  was,  whether  the  property  at- 
tached in  the  hands  of  the  New  England  Insurance  Company  can 
be  held  to  respond  the  judgment  which  tbe  plaintiffs  may  obtain, 
or  in  other  words,  whether  a  corporation  aggregate  may  be  sum- 
moned as  trustee  under  the  statute  of  this  commonwealth,  passed 
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Fel).  38,  1795,  entitled,  '*  Ad  act  to  enable  creditors  to  receire 
tbeir  just  demands  out  of  the  goods,  edecu,  and  credits  of  tbeir 
debtors,  when  the  same  cannot  be  attached  by  the  ordmary  process 
of  law." 

For  the  plainlifis  it  was  argued,  that  the  great  and  leading 
object  of  tbis  statute  was  to  prevent  debtors  from  concealing  their 
effects,  or  putting  them  out  of  the  reach  of  legal  process.  That 
this  object,  so  desirable,  would  be  in  a  great  measure  defeated,  if 
it  was  once  settled,  that  credits  in  the  hands  of  corporate  bodies 
were  safe  from  attachment.  That  as  the  officers  of  every  corpo- 
ration of  this  kind  have  the  sole  management  of  their  afiairs,  keep 
all  their  accounts,  and  are  perfectly  acquainted  with  all  the  facts 
respecting  the  debts  and  credits  of  those  with  whom  the  company 
transact  business,  the  useful  and  salutary  purposes  of  the  statute 
would  be  ful61led  by  permitting  those  officers  to  come  in  and  make 
answer  upon  their  oaths,  in  behalf  of  the  company  to  the  interro- 
gatories. That  this  has,  in  fact,  been  frequently  practised  without 
opposition  ;  and  two  or  three  cases  were  named  wherein  it  had 
been  done. 

The  court,  without  hearing  the  defendant's  counsel,  were  unan* 
imously  of  opinion,  that  an  aggregate  corporation  cannot  be  sum- 
moned as  trustee,  and  that  effects  and  credits,  in  the  hands  of 
such  ft  corporation,  cannot  be  attached  under  the  statute. 

§  13.  It  has  been  thought,  that  if  a  corporation  can  sue  within 
a  foreign  jurisdiction,  (as  we  have  fully  shows  it  can,)  there  is  no 
reason  why  it  should  not  be  liable  to  be  sued  without  its  jurisdic- 
tion in  the  same  manner,  and  under  the  same  regulations  as 
domesDc  corporations.*  Tbe  technical  difficulty,  which  Is  said  to 
stand  in  the  way,  is,  that  the  process  agaiost  a  corporation,  must, 
by  the  common  law  be  served  on  its  head  or  principal  officer, 
within  the  jurisdiction  of  the  sovereignty,  where  this  artificial 
body  exists.  But  if  a  foreign  corporation  (for  instance,  an  in- 
surance company  in  Boston)  should  establish  its  president  in  New- 
Vork,  for  the  express  purpose  of  making  contracts  there,  and 

■  Biuhel  V.  Comcooaweallh  lu.  Co.  15  S.  &  R.  (Peon.)  R.  17a 
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should  also  have  property  there,  it  would  seem  very  atrange,  if 
the  president  could  not  be  summoned  there  to  answer  to  a  debt 
contracted  by  him  in  the  corporate  name  ;  and  that  a  diitringai 
could  not  be  allowed  to  issue  against  the  corporate  properly. 
And  Rogers,  J.,  who  gave  the  opinion  of  the  court  in  a  case  in 
the  Supreme  Court  of  Pennsylvania,  very  strongly  intimates,  that 
under  such  circumstances,  a  corporauon,  created  by  the  laws  of 
one  State,  might  be  sued  in  the  manner  we  have  mentioned  in 
another.*  Indeed,  there  is  no  substantial  and  sa^sfaclory  reason, 
why  the  technical  rules  of  the  common  law  respectii^  suits 
against  corporations  should  not,  like  many  other  rules  respecting 
them,  be  so  far  made  to  yield,  as  to  correspond  with  the  present 
state  of  things,  and  to  accomplish  the  ends  of  justice,  by  making 
the  property  of  an  absent  corporation  liable  to  be  attached  in  the 
same  manner,  as  the  property  of  any  other  absent  debtor.  In 
taking  this  view  of  the  subject,  we  are  supported  by  a  case  in  the 
Supreme  Court  of  Pennsylvania,  wherein  it  was  held  expressly 
by  a  majority  of  the  court,  that  the  property  of  a  Massachusetts 
corporation  might  be  attached  under  the  foreign  attachment  law 
of  Pennsylvania,  as  the  property  of  an  absent  j>er«»n.'  This 
case  turned  upon  the  construction  of  that  section  of  the  act  of 
Pennsylvana  respecting  foreign  attachment,  which  grants  the  writ 
of  attachment  against  the  effects  of  any  person  or  pertom,  who 
are  not  residing  within  the  State,  &c.  The  opinion  of  the  court 
was  given  by  Refers,  J.,  who,  after  referring  to  the  great  number 
of  corporations,  their  continual  increase,  the  extent  of  their  ope- 
rations, the  establishmeDt  of  agents  in  foreign  states,  for  the  ex- 
press purpose  of  making  coolracts  ;  and  after  referring  also  to  the 
consequent  difficulty  of  c<H)ceiving  a  valid  reason,  why  foreign 

'  Ibid.  Mr.  Tidd  sayt,  "  In  proceeding  against  a.  corporation,  the  procesa 
should  be  eerved  on  the  mayor  or  other  head  officer;  aod  if  the  defendania 
do  not  appear  berore  or  on  the  qttarto  die  pod  of  the  return  of  the  original, 
the  nest  procen  ie  a  dulrmgut,  which  should  go  against  tliem  in  their  public 
capacity ;  and  under  this  process  may  be  distrained  the  lands  and  good^ 
which  constitute  the  comoron  stock  of  the  corporation." — 1  Tidd's  Practice^ 
116. 

9  Bushel  V.  Commonwealth  Ins.  C  snpra. 
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corporations  should  be  exempted  from  the  operation  of  laws, 
which  regulate  the  contracts  of  individuals  and  domestic  corpora- 
tions, observed  as  follows,  *'  Are  foreign  corporatioDs  within 
the  spirit  of  the  act  ?  We  are  so  to  construe  the  act,  as  to  sup- 
press the  mischief  and  advance  the  remed/.  The  mischief 
which  the  legislature  intended  to  remedy  was,  that  the  effects  of 
persons  artificial  or  natural,  who  were  absent,  were  not  equally 
liable  with  those  of  persons  artificial  or  natural,  dwelling  upon 
the  spot,  to  make  restitution  for  debts  contracted,  or  owing  wittuD 
the  province.  Foreign  corporations  and  foreign  individuals  were 
placed  oo  a  belter  footing  before  the  passage  of  the  act,  than 
domestic  corporations  or  citizens  of  the  State ;  for  remedy 
whereof,  the  act  in  question  was  passed,  enabling  the  court  to 
compel  an  appearance  by  attachment  of  their  effects  within  the 
State. 

"  It  may  be  here  proper  to  remark,  that  the  act  has  been 
aheady  construed  to  extend  to  persons,  who  have  never  been 
within  the  State  ;  it  has  therefore  the  same  application  to  corpora- 
tions which  are  stationary,  as  to  natural  persons.  Foreign  corpo- 
rations, it  is  true,  are  necessarily  absent  from  the  State,  but  may 
have  effects  within  it,  and  may  contract  and  owe  debts  to  citizens 
of  (his  State,  which  they  may  be  unable  or  unwilling  to  pay. 

"It  is  no  answer  to  say,  that  this  is  a  mere  question  of 
remedy  ;  that  the  corporation  may  be  sued  in  Massachusetts,  as 
in  this  case,  or  in  Europe,  or  Canton,  as  the  case  may  be. 

.*'  But  suppose  suit  should  be  commenced  within  a  foreign  juris- 
diction, judgment  obtained,  and  execution  issued,  and  the  com- 
pany should  prove  insolvent,  (and  daily  experience  shows  us,  that 
this  is  no  improbable  supposition,}  what  would  be  the  remedy 
against  their  effects  within  this  State  ?  Relief  must  depend  entirely 
on  the  laws  of  the  foreign  government.  If  there  was  a  power 
in  their  courts  to  compel  an  assignment,  or  to  sequester  their 
property,  in  and  out  of  die  State,  there  might  be  some  remedy, 
however  Inadequate,  to  the  creditor.  I  cannot  bring  myself  to 
believe,  that  the  legislature  ever  intended,  that  citizens  of  Penn- 
sylvania, who  had  the  proper^  within  their  grasp,  or  a  lien  upon 
it,  should  be  depnved  of  that  lien,  and  depend  for  the  payment 
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of  their  debts  on  the  laws  of  a  sister  State,  or  of  a  foreign  gov- 
ernment ;  and  the  more  especially  am  I  unwilling^  to  adopt  (hat 
construction  at  this  time,  when  this  contract  was  made,  and  con- 
tracts are  daily  making  by  foreign  corporations,  within  the  limits 
of  this  State,  and  under  the  jurisdictiop  of  this  court.  If  this 
were  a  case  of  doubtful  construction,  the  argument  ab  incowe- 
nitrtH  would  be  exceedingly  strong,  and  would  go  far  with  me, 
in  the  determination  of  the  case. 

'*  But  it  is  said,  that  corporations  are  not  within  the  act,  be- 
cause it  is  provided,  '  That,  if  the  plaintiff  in  the  attachment 
obtain  a  verdict,  judgment,  and  execution,  for  the  money  and 
goods,  in  the  garnishee's  possession,  yet  the  defendant  in  the 
attachment  may,  at  any  time  before  the  money  be  paid,  ptU  in 
bail  to  the  plaintiff't  action,  upon  which  the  attachment  is 
grounded,  whereby  the  garnishee  will  and  shall  be  immediately 
discharged. ' 

"  Granting,  merely  for  the  sake  of  the  argument,  that  '  bail  to 
the  plaintiff's  action,'  as  used  in  the  act  of  assembly,  means 
special  bail  only,  and  agreeing,  as  I  certainly  do,  that  a  corpo- 
ration cannot  enter  special  bail,  yet  it  by  no  means  follows,  that 
the  effects  of  foreign  corporations  cannot  be  attached,  under  the 
act  of  1705. 

"  This  point  has  undergone  a  judicial  investigation,  in  the  case 
of  Carpentier  v.  The  Delaware  Insurance  Company,  2  Binn. 
364.  It  was  there  contended,  that  the  plaintiff  could  not  enter  a 
rule  of  reference,  because  the  defendants  were  a  corporation. 
That  in  every  case  intended  to  be  referred  an  appeal  was  given ; 
but  that  m  no  case  could  it  be  obtained  by  the  defendant,  without 
entering  into  a  recc^izsnce  conditioned  to  pay  the  debt  and 
costs,  or  to  surrender  him  to  jail.  That  a  corporation  could 
not  give  such  a  recognizance,  because  it  could  not  be  sur- 
rendered. 

*'  From  this  it  was  mferred,  that  corporations  defendants  were 
not  within  the  act,  in  the  same  manner,  and  by  the  same  ai^u- 
nients  as  it  is  here  contended,  that  corpora^ons  are  not  within  the 
act  of  1705,  because  bail  to  the  plaintiff's  action  means  special 
bail,  and  that  they  cannot  enter  such  bail-     The  court,  however, 
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decided,  that  ihe  plainllfis  were  not  prevented  from  entering  a  rule 
of  reference,  which  in  eiTect  decided  the  principal  point  in  this 
case.  If  bodies  corporate,  say  the  court,  are  not  within  the  law, 
it  must  be  because  there  is  something  in  their  nature  inconsislent 
with  its  provisions  ;  for  tbey  are  not  expretsly  excepted.  It  is 
contended,  they  must  he  excepted  by  implication,  because  they 
are  excluded  from  the  benefit  of  an  appeal,  which  is  given  on  con- 
dition incompatible  with  the  nature  of  a  corporation.  It  is  clear, 
says  the  Chief  Justice,  that  one  of  the  alternatives  of  this  condi' 
tion  is  not  applicable  to  a  corporation,  which  is  not  a  natural,  but 
a  political  body,  incapable  of  being  surrendered  or  imprisoned. 
I  agree  that  the  form  of  the  recognizance  is  not  applicable  to  a 
body  corporate,  but  from  this  I  draw  a  different  conclusion  from 
them.  I  do  not  infer  that  the  defendant  can  have  no  appeal,  hut 
that  they  may  have  an  appeal  without  entering  into  any  recogni- 
zance. 

"  In  this  case,  I  do  not  infer  that  the  effects  of  foreign  corpo- 
rations cannot  he  attached,  hut  should  infer,  were  it  not  for 
considerations  which  I  shall  state,  that  the  attachment  should  be 
dissolved  by  entering  an  appearance  without  bail." 

From  this  opinion  Duncan,   J.,   dissented,' and  in  giving  bis 

1  Ha  did  not  view  the  queetioD  u  one  oreo  much  nngnitude  is  had  been 
ropreseDted,  or  conaider  that  such  BCriouB  mischieb  would  irise  from  de- 
ciding-, that  the  efiecta  of  a  corporalion  created  by  a  aialer  State  caiiDot  be 
attached.  As  to  the  argument  ab  ineortMnunii,  he  remarked ;  "  Inconveni- 
eot  it  may  be  to  the  party  entering  into  a  contract  with  a  foreign  corpor«tion, 
to  be  obliged  lo  apply  to  the  forum  of  another  State  for  justice;  but  the 
man  who  contracts  with  a  foreign  corporation  talieB  his  risk  of  that,  and 
judges  for  himaelf,  whether  that  iocoDvenience  is,  or  ia  not,  eouuter-balanced 
by  the  lesser  premium,  and  contracts  accordingly,  as  in  bia  judgment  the 
Bcalea  of  advantage  or  inconvenience  preponderate."  But  he  mentioned 
this,  "  not  because  he  thought  courts  ought  to  be  governed  by  considera- 
tiona  of  this  kind,  where  a  law  is  plain,  and  the  unifom)  construction  haa 
prevailed  far  more  than  a  cemnry."  Aa  to  whether  a  corporBtion  was  a 
"  poiaoo,"  within  the  meaning  of  tbe  act  ralative  to  foreign  attachment,  be 
observed  that,  in  bia  humble  judgment,  there  was  s  demoostration  in  the 
act  itself,  that  natura]  persons  were  alone  intended  and  alone  cooiprebended. 
Tbe  legislature,  he  uid,  intended  to  give  to  all  debtors,  whom  they  subjected 
lo  fbreign  attachment,  tbe  right  to  diMolva  it  pn  enteiing  ipteiid  M^  which 
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reasons  for  so  doing,  lie  placed  much  stress  upon  the  case  of 
M'Quic  V.  The  Middtetown  Manufacturing  Company  in  the  State 
of  New  York  ;'  a  case  id  wbich  it  was  held,  that  the  atucbment 
law  of  New  York  only  contemplated  the  case  of  a  liability  to 
arrest.  To  slate  the  case  more  fully,  it  appears  that  en  attach- 
ment bad  issued  against  the  estate  of  a  corporation  established  in 
-  Connecticut;  and  the  attachment,  it  was  couieoded  might  issue 
in  such  a  case,  under  the  33d  sec.  of  the  act  of  the  State,  which 
section  enacts,  that  the  real  and  personal  estate  of  every  debtor 
who  resides  out  of  the  State,  and  is  indebted  within  it,  sfaall  be  lia- 
ble to  be  attached,  and  sold  for  the  payment  of  his  debts,  in  like 
maooer,  in  all  respects,  as  the  estates  of  debtors  residing  within 
the  State.  The  construction  the  court  gave  to  this  clause,  from 
a  view  of  the  whole  act,  was,  that  the  legislature  intended  to 
authorize  proceedings  under  it  against  natural  persons  only. 
Spencer,  J.,  who  gave  the  opinion  of  the  court  observed  ;  "  We 
think,  a  foreign  corporation  never  could  be  sued  here.  The 
process  against  a  corporation  must  be  served  on  its  head,  or 
principal  officer,  within  the  jurisdiction  of  the  sovereignty  where 
this  artificial  body  exists.  If  the  president  of  a  bank  of  another 
State  were  to  come  within  this  Slate,  be  would  not  represent 
the  corporation  here  ;  his  functions  and  his  character  would  not 
accompany  him,  when  he  moved  beyond  the  jurisdiction  of  the 
government  under  whose  laws  he  derived  this  character ;  and 
though,  possibly,  it  would  be  competent  for  a  foreign  corporation 
lo  constitute  an  attorney  to  appear,  and  plead  to  an  action  insti- 
tuted under  another  jurisdiction,  we  are  clearly  of  the  opinion, 
that  ihe  legislature  contemplated  the  case  of  liability  to  arrest,  but 
for  the  circumstance,  that  the  debtor  was  without  the  jurisdiction 
of  the  process  of  the  courts  of  this  State ;  and  that  the  act,  in 
all  its  provisions,  meant,  that  attacbments  should  go  against  natu- 
ral, not  artificial,  or  mere  legal  entities.     The  first  section  speaks 

corpontions  could  not  ^ve,  because  it  would  not  be  taken :  That  the  debtor 
COrpCNntion  was  not  auch  an  entity  as  could  enter  Bpecial  bail :  That  it 
could  Dot  be  arrested,  because  invisible  :  That  it  could  not  be  delivered  in 
bail,  because  it  could  not  be  in  custody,  or  surrendered. 

1  M't^ain  v-  Uiddtetown  Hanu£  Companj,  16  Johns.  (N.  Y.)  R.  6. 
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of  persons,  and  throughout  the  act,  natural  persons  only  were  in- 
tended to  be  .subjected  to  its  provisions. 

"  It  is  true,  that  there  are  cases  in  which  corporate  property 
has  bera  held  liable  to  be  taxed,  under  acts  which  subject  the 
property  of  inhahUanta  to  taxation  ;  but  in  all  such  cases,  the  tax 
operated  in  rem,  on  the  estate  ;  and  it  has  been  held,  that  whoever 
resided  on  the  property,  represeoted,  in  that  respect,  the  corpora- 
tion, and  in  the  view  of  the  act  were  inbabiunts  ;  but  it  would 
not  be  correct  to  say,  abstractly,  that  a  corporation,  or  mere  legal 
entity,  was  aa  inhabitant." 

§  13,  We  have  already  seen,  that  in  suits  where  a  corpora- 
tion is  a  party,  the  constitution  and  laws  of  the  United  States,  in 
reference  to  the  question  of  jurisdiction,  look  to  the  parties  to  the 
suit.'  lo  the  case  of  the  Hope  Insurauce  Company  e.  Boardman, 
in  which  the  corporation  was  defendant  in  the  court  below,  and 
was  described  simply  as  a  body  incorporated  by  an  act  of  Assem- 
bly of  the  State  of  Rhode  Island,  and  establbhed  at  Providence 
in  the  State  of  Rhode  Island,  (the  corporatioa  being  composed 
of  citizens  of  the  State  in  which  the  suit  was  brought,)  the 
decision  of  the  Supreme  Court  of  the  United  States  was  against 
the  jurisdiction  of  the  Circuit  Court,  upon  the  ground,  that  the 
right  of  a  corporation  to  litigate  in  the  courts  of  the  United  States 
depends  on  the  cUixen  character  of  the  members  composing  the 
corporation.* 

In  the  Circuit  Court  of  the  United  States  held  in  Pennsylvania, 
the  following  case  came  before  the  late  learned  Mr.  Justice  Wasb- 


1  Ante,  p.  318. 

B  Hope  InBurance  Conapsny  v.  Btnrdm&n,  5  Creoch,  57.  It  hu  been  re- 
peatedly decided  by  the  Supreme  Court  of  the  United  States,  that  when 
there  ia  a  joint  interest  in  all  the  individuals,  the  jurisdiction  cannot  be 
suBtaiued,  unless  each  iDdividual  be  entitled  to  claim  that  jurisdiction;  and 
that  even  in  a  case  where  the  parties  might  elect  lo  ne  jointlj  or  aeparatelf, 
if  they  nevertheiew  sue  jointly,  the  ca«e  ia  not  distinguisbahle  frooi  one 
where  they  are  compelled  to  noite.  New  Orleau  v.  Winter,  I  Wheat  R.  95  j 
Cameron  v.  M'Robert%  3  Wheat  R.  S91 ;  Strawbridge  t^  Curtis,  3  Crutch, 


D.qit.zeaOvGoOt^lc 


CH.  XI.]  SUITS    BT   AND   AOAIHST.  343 

ingtOD,  in  the  fear  1826.  A  bill  id  equity  was  brought  by  a  citi- 
zen of  New  Jersey  against  certain  individuals,  cilizens  of  Penn- 
E^Irania,  and  an  iDcorporaled  company  under  the  name  of  the 
"  Lehigh  Coai  and  Navigation  Company,"  praying  discovery  and 
relief  against  each.  To  this  bill  the  defendants  put  in  joint  and 
several  plea  to  the  jurisdiction  of  the  court,  alleging  that  four  per- 
sons —  naming  them  —  members  of  the  said  company  were  at  iha 
time  of  filing  the  bill,  and  of  issuing  the  subpcena,  and  now  are, 
citizens  of  the  state  of  New  Jersey,  and  residing  ifaerein.  In  the 
argument  of  the  cause  by  the  plaiDtid''s  counsel,  il  was  contended, 
that  in  a  suit  in  equity  it  is  always  deemed  sufficient  to  bring  the 
substantia]  parties,  or  those  concerned  in  interest,  before  the  court ; 
and  that  the  omission,  or  introduction,  of  parties  merely  formal, 
could  not  affect  the  jurisdiction  of  the  court,  or  afford  a  ground 
of  objection  as  to  parties.  The  Judge  thought  that  the  material 
question  to  be  decided  was,  who  are  the  parties  to  the  suit,  in  a 
case  where  a  corporate  body  sues  or  is  sued  in  its  corporate 
name  ?  If  the  controversy,  he  said,  was  in  fact  and  in  law,  be- 
tween the  individual  corporators  of  the  before  mentioned  compa- 
ny, appearing  in  court  by  their  corporate  name,  and  the  plain- 
tiff; it  followed  that  the  four  members  of  that  corporation,  who 
are  citizens  of  the  state  of  New  Jersey,  are,  and  from  necessity 
must  be,  parties  defendants  in  the  suitj  since  every  member  of  the 
company  is  represented  by  the  corporate  name  under  which  it  is 
sued.  The  whole  of  the  argument  then,  he  said,  which  was 
urged  by  the  plaintiff's  counsel,  as  to  omitting  parties  who  are 
without  the  jurisdiction  of  the  court,  or  where  the  parties  being 
very  numerous,  a  part  of  them  may  sue  or  defend  for  the  whole, 
(although  perfectly  sound,)  was  manifesUy  without  force,  when 
applied  to  the  case  of  a  suit  brought  by  or  against  a  corporate 
body ;  because  in  such  a  case  it  is  not  at  (be  option  of  the 
plaintiff  to  omit  any  of  the  members  of  the  body,  nor  could  the 
court  consider  them  otherwise  than  as  parties  to  the  suit.  Id 
short,  the  learned  Judge  deemed  it  impossible  to  extricate  the 
case  before  him  from  the  principles,  so  clearly  and  so  positively 
established  in  the  case  of  the  Hope  Insurance  Company,  to  which 
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we  have  just  referred,  and  id  the  case  of  the  Bank  of  the  United 
States  0-  Deveaux.' 

It  would  be  imjH'oper  to  dismiss  the  case  we  have  just  been 
considering,  without  calhng  the  reader's  attention  to  the  observa- 
tions with  which  the  learned  Judge  concluded  his  opinion.  They 
are  as  follows  ;  "  We  very  truly  regret  that  the  authorities,  and 
the  course  of  reasoning  which  has  been  stated,  lead  us  inevitably 
to  the  conclusion,  that  the  jurisdiction  cannot  be  sustained  in  this 
case  against  the  Lehigh  Coal  and  Navigation  Company  ;  and  we 
freely  acknowledge,  that  we  have  struggled,  as  far  as  duty  would 
Sancton,  to  discover  such  reasons  as  we  could  safely  and  consci- 
entiously abide  hy,  to  authorize  us  in  coming  to  a  different  conclu- 
sion. Our  duty  is  to  follow  where  the  rules  of  law  or  equity, 
and  right  reason  lead,  without  looking  to  consequences  ;  although 
from  a  view  of  those  consequences,  we  may  he  permitted,  as  we 
have  done,  to  express  our  regret  that  the  law  is  as  ne  have  staled 


1  See  tMte,  p.  316.  The  Judge  made  the  following  diatinction  between 
suits  by  or  igainst  corporations,  and  Buits  by  and  against  voluntar;  awocia- 
tiona;  "The  membera  of  a  voluDtary  asaoctation,  trustees,  partners,  lie, 
are  individual!]'  parties  to  the  cantroverey,  etfth  one  appearing  in  pro- 
priapertona,  and  repreaanting  himself  for  the  purpose  of  liiigiting  soine 
matter,  in  which  he  is  intereated,  either  in  law  or  equity.  The  claim 
by  or  against  them  is  eevenl,  or  Joint  and  several.  The  parties,  if  tlieia 
be  more  than  one,  are  easily  separable ;  and  since  the  general  rule  of 
the  court  of  equity,  as  to  parties,  is  established  with  an  eye  to  the  con- 
venient adminiBtration  of  justice,  that  court  allowe,  and  can  do  so,  without 
injustice  or  absurdity,  an  exception  to  that  rule,  where  one  of  the  parties  is 
without  the  jurisdiction  of  the  court,  end  a  decree  can  be  made  withoitt 
injury  to  him,  against  the  parties  who  are  within  the  jurisdiction ;  or  where, 
from  the  number  of  parties,  it  is  impracticable  to  bring  the  whole  before  the 
court,  by  permitting  some  of  them  to  bring,  or  defend,  the  suit  for  them- 
selves, and  for  those  who  are  omitted.  But  in  all  these  cases  it  is  essential 
to  allege  in  the  bill  those  facts,  which  entitle  the  plaintiff  to  claim  the 
benefit  of  the  exception.  Very  different  is  the  case  of  a  corporation.  The 
members  of  it,  though  in  reality  the  parties  to  the  controverey  do  not,  and 
cannot,  appear  to  prosecute  or  defend  in  person.  They  do  not  repreeeot 
themselves,  but  they  are  represented  fay  the  corporate  name ;  which  name 
includes  all  the  members,  and  can  admit  of  no  omiasion,  or  exclosion,  for 
the  reasons  above  etatail,  or  for  any  other-" 


D.qit.zeaovGoOt^lc 


CH.  XI.]  SDII3   BT   AND   AGAINST.  345 

it,  or  apprehended  it  to  be.  For  it  is  very  certaio,  that  if  we  are 
correct  in  our  view  of  it,  very  few  corporations  can  enjoy  the 
privilege  of  suing,  or  being  sued,  in  the  courts  of  tbe  United 
States,  where  a  plea  similar  to  the  present  is  interposed  ;  since 
it  can  seldom  happen,  we  presume,  but  that  some  of  ibeir  mem- 
bers reside  in  other  States,  than  that  in  which  the  business  of  the 
corporate  body  is  transacted,  and  in  which  the  suit  is  brought. 
Whelhtr  Congress  can  or  will,  by  legislative  proeisiont,  secure 
to  corporations  the  privilegt  of  suittg,  and  to  others  that  of  suing 
them  in  the  covrts  of  the  nation,  in  cases  where  some  of  the  cor- 
porators are  citizens  of  a  State  or  Slates,  other  than  that  in  which 
the  suit  is  brought,  re^s  mth  that  body  in  its  wisdom  to  decide.^ 

In  a  suit  on  a  pohcy  of  insurance  underwritten  by  the  defend- 
ants, (a  corporation  established  in  Connecticut,  and  composed  of 
citizens  of  that  Slate,)  by  which  the  plaintiff  (a  citizen  of  New 
Hampshire)  was  insured  $  3000  on  his  house  against  losses  by 
fire  ;  a  question  arose  at  the  bar  upon  a  motion  to  dismiss  the  suit 
for  want  of  jurisdiction,  the  defendants  not  being  a  corporation  in 
the  State  where  the  suit  was  brought.  The  act  of  1789,  ch.  20, 
§  11,  was  cited  in  support  of  the  motion,  which  was  made  after 
the  defendants  bad  entered  a  general  appearance.  Story  J.  :  The 
same  section  (§  11.)  goes  on  to  provide,  that  no  civil  suits  shall 
be  brought  before  the  Circuit  Court  *' against  sny  inhabitant  of 
the  United  Slates  by  any  original  process  in  any  other  district, 
than  that  whereof  he  is  an  inhabitant,  or  in  which  he  shall  be 
found  at  the  time  of  the  serving  of  the  writ."  Upon  this  princi- 
ple, there  may  perhaps  be  difficulty  in  averring,  that  the  present 
'  corporaUon  has  any  inhabitancy  or  commorancy  at  all.  But  it  is 
averred  in  tbe  writ,  that  it  is  composed  of  citizens  of  Connecti- 
cut, and  of  course  of  persons  having  an  inhabitancy  there.  The 
objection  would  therefore  be  fatal,  if  it  had  been  interposed  in  the 
first  instance.  But  it  has  been  uniformly  held,  that  this  clause 
does  not  per  se  oust  tbe  jurisdiction,  but  is  a  privilege  given  to  the 
defendant,  of  which  he  may  avail  himself  at  a  proper  time,  or 
which  he  may  waive  at  his  pleasure.     Tbe  entering  an  appear- 

>  Kiikpttrick  v.  Lehigh  Coal  and  Navigatkui  Co.  4  Wuh.  C.  C.  R.  565. 
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aDCQ  generally  bas  been  held  to  be  a  waiver  of  it,  and  an  admis- 
sion of  a  due  and  effectual  service  to  compel  the  party  to  answer. 
Id  the  present  case  a  general  appearance  lias  been  entered,  and 
steps  taken  towards  the  trial  of  the  cause,  as  a  cause  rightfully  in 
court.     I  think,  therefore,  the  motion  must  be  overruled." ' 

1  Motion  overruled  accordinglr.  Flmden  *.  Gtu  Ins.  Co.  3  Kuan,  C  C 
■R.158. 
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CHAPTER    XII. 

OF     DISFBAKCBISEHERT      AKD     AMOTION      OF     UEHBBBS     AND 
OFFICEES. 

^  1.  A  DiBTincTioN  is  made  (and  one  which  has  not  at  all 
times  been  sufficiently  regarded)  by  Mr.  Willcock,  in  his  treatise 
on  municipal  corporations,  between  disfranchisement  and  amotion.' 
Disfranchisement  is  applicable  only  to  the  rights  of  a  member  of 
a  corporation,  as  such  ;  for  every  member  of  a  corporation,  as  it 
has  been  said  by  Blackstone,  is  understood  to  have  a  *'  franchise, 
or  freedom  ; '"  and,  therefore,  when  the  member  is  deprived. of 
this  franchise  or  freedom  by  being  expelled,  it  may  very  properly 
be  said,  that  hh  is  disfranchised.  Disfranchisement  applies  to 
members,  but  amotiou  only  to  officert ;  and  consequently,  if  ao 
officer  be  removed  for  good  cause,  be  may  still  continue  to  be  a 
member  of  the  corporation.  Misconduct  in  a  corporate  office 
warrants  only  an  amotion  from  that  particular  office,  in  which  the 
person  has  misconducted  himself,  and,  as  is  obvious,  may  not  always 
justify  an  exclusion  from  the  freedom,  or  the  incidental  rights  of 
membership. 

§  2.  It  was  resolved  in  Bagg's  case,  that  no  freeman  of  any 
corporation  could  be  disfranchised  by  the  corporation,  unless  they 
bad  authority,  either  by  the  express  words  of  the  charter,  or  by 
prescription.*  The  arguments  in  this  case,  though  they  were  in 
general  more  applicable  to  disfranchisement,  yet  the  particular 
case  was  of  amotion  from  office.  The  position  just  mentioned, 
however,  as  to  the  power  of  a  corporation  to  disfranchise  a 
member  has  never  been  (though  by  many  supposed  to  have 


I  Willcock  on  Mnn.  Corpor.  270. 
■  See  Ante,  I ntrod action,  p.  3. 
'  Bagg's  cue,  II  Co.  99. 


D.qit.zeaOvGoOt^lc 


348  PRIVATE    CORPORATIONS.  [CH.  Xir. 

been)  expressly  overruled  in  England  ;  and  in  the  cases  of  Lord 
Bruce,'  Rex  ».  Richardson,,'  and  others,  the  questions  were 
questions  of  amotion.  Mr.  Willcock  considers,  that  some  of 
the  remarks  of  Sir  E.  Coke  on  this  subject,  in  Bagg's  case,  are 
worthy  of  considerable  attention.' 

With  regard  to  what  are  called  joint  stock  incorporated  com- 
panies, or  indeed  any  corporations  owning  property,  it  cannot  be 
pretended,  that  a  member  can  be  expelled,  and  thus  deprived  of 
his  interest  in  the  stock  or  general  fund,  in  any  case,  by  a  majority 
of  the  corporators,  unless  such  power  has  been  expressly  con- 
ferred by  the  charter.  And  if  an  owner  of  stock  could  be  ex- 
cluded, without  any  provision  in  the  charter,  from  participating  in 
the  election  of  officers,  and  other  affairs  of  the  company,  he  would 
still  be  entitled  to  the  amount  of  his  stock,  and  could  i 


1  Lord  Btuce's  cue,  2  Str.  820. 

>  Rex  «.  Rich&rdsoD,  I  Burr.  535. 

*  Willcock  on  Mun.  Corpor.  371.  At  the  time  when  James  Btg^s  cue 
was  before  the  court,  their  altentioa  had  been  rarely  attracted  to  the  con- 
Hideration  of  corporate  causes,  and  ihe  distinction  between  the  right  to  Ibe 
offices  and  the  ri^t  to  the  freedom  of  a  municipality  had  been  little  con- 
sidered. The  pBrticular  cue  vu  of  amotion  from  office;  the  ugamonta 
were  in  ^nerat  more  applicable  to  disfranchiBemeiit.  But  thero  is  a  mats- 
rial  difference  in  principle.  The  enjoyment  of  office  is  not  for  the  private 
benefit  of  the  corporator,  but  an  honorable  distinction,  vhich  he  holds  for 
the  welfare  of  the  corporation,  and  therefore,  although  it  be  an  office  of  a 
freehold  nature,  it  is  entirely  conditional ;  in  the  first  place,  depending  on 
the  particular  reg-ulations  of  the  constitution,  Buch  u  residence,  &c. ; 
secondly,  upon  his  discharge  of  those  duties  which  belong  to  the  office^ 
neglect  of  which  is  cause  of  amotion  ;  thirdly,  on  his  being  such  a  person  u 
ought  to  be  permitted  to  hold  office,  and  therefore  defeated  by  commission 
of  any  infamous  ofTence,  although  not  relating  to  the  corporatioa.  But  the 
franchise  of  a  freeman  is  wholly  for  his  own  benefit,  and  a  private  right ;  t 
right  in  the  municipality  similar  to  that  of  a  natural  subject  in  the  state,  of 
which  he  ougiit  not  to  be  deprived  for  any  minor  offence  agaiost  his  corpo- 
rate fealty,  than  that  for  which,  as  a  sabject,  he  ought  to  be  deprived  of  hia 
franchise  as  a  Herman.  For  this  reason  all  minor  corporate  offences,  such 
as  improper  behavior  to  bis  fellow-corporators,  where  not  punishable  by  the 
general  law  of  the  land,  as  well  as  violations  of  his  corporate  duties,  ought 
to  be  punished  by  penalties  imposed  by  the  ordinances  of  the  municipality, 
and  not  by  disf ranch iaemenL    Ibid.  S71, 272. 
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in  an  action  against  the  corporation.  It  will  be  shown  in  a  sub- 
sequent chapter,  that  transferable  shares  in  the  stock  of  any  com- 
pany cannot  be  dit'ested  out  of  the  proprietor  by  any  act  of  the  - 
company,  without  the  authority  of  the  stockholder.* 

In  the  case  of  the  Bank  of  England,  the  court  say ;  "  The 
legislature,  so  far  from  allowing  an  act  of  the  Bank  to  deprive  the 
stockholder  of  bis  interest,  has  tak»i  care  to  direct  in  what  man- 
ner the  interest  he  has  shall  he  conveyed  away." '  As  in  banks, 
insurance,  canal,  turnpike  companies,  &,c.  a  person  is  made  a. 
member  by  the  purchase  of  slock,'  so  be  of  course  ceases  to  be  a 
member  by  making  a  transfer  of  bis  stock  ;  for  by  such  transfer^ 
be  disqualifies  himself  to  be  a  member.  It  would  certainly  seem 
to  be  a  reasonable  rule,  with  regard  to  the  expulsion  or  removal  of 
members  of  corporations  generally,  that  when  a  member  disquali- 
fies himself  to  assist  in  promoting  the  object  and  purposes  of  the 
corporation,  he  forfeits  bis  corporate  franchise,  and  may  thus 
justify  a  vote  of  expulsion.  For  example,  if  a  member  of  a  cor' 
poration,  crested  for  the  advancement  of  religion,  sbould  conduct 
himself  in  such  a  manner  as  to  counteract  ihe  efibrts  of  the  otbei 
members  in  efiecting  that  object,  the  corporation  might  be  au- 
thorized to  disfranchise  or  expel  him.  It  is,  no  doubt,  a  tacit  con- 
dition amiexed  to  the  franchise  of  a  member,  that  he  will 
oppose  or  injure  the  interest  of  the  corporate  body  ;  and  conse- 
quently, if  he  breaks  this  condition,  be  may  be  disfranchised.*  In 
Bagg's  case  it  was  resolved,  that  the  cause  of  disfranchisement 
sbould  be  grounded  upon  an  act,  which  is  against  the  duty  of  a 
citizen  or  burgess,  and  to  the  prejudice  of  the  public  good,  of 
the  city  or  borough,  and  against  his  oath  which  he  took  when  be 
was  sworn  a  freeman,  for  it  is  a  condiiion  of  law  tacitly  annexed 
to  hb  freedom  or  liberty.  A  mere  attempt,  however,  to  do  such 
an  act,  unattended  with  an  eventual  injury,   is  not  a  sufficient 

>  See  poBt,  Chipter  relating  to  Transfer  of  Stock. 

>  Dafis  V.  Bank  of  England,  3  Bing.  393 ;  State  «.  Tudor,  5  Dar,  {Conn.) 
R.  339  ;  Delacf  v.  Neiue  River  Nav.  Co.  1  Hanks,  [N.  C.)  R-  530;  E»wagh 
V.  Herdal,  5  WattB.  (Penn.)  R.  4a 

3  See  Ante,  p.  69,  70, 

*  Common  weallb  t.  SL  Patrick  Society,  S  Bion.  (Penn.)  R.  448. 
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cause,  for  a  freemBii  has  a  freehold  in  the  franchise  for  Us  life. 
The  law,  as  it  has  been  laid  domi  by  the  Supreme  Court  of 
FetinsylraDia  is,  that  a  corporation  possesses  inherently  the  power 
of  expelling  membera  in  certain  catet,  as  such  power  is  necessary 
to  the  good  order  and  governutent  of  corporate  bodies  ;  and  that 
the  cases  in  which  this  inherent  power  may  be  exercised  are  of 
three  kinds.  I.  When  an  offence  is  committed  which  has  no 
immediate  relation  to  a  member's  corporate  duty,  but  is  of  so 
tnbmous  a  nature,  as  renders  him  unfit  for  the  society  of  honest 
men  ;  such  are  the  offences  of  perjury,  foi^ery,  &c.  But  before 
an  expulsion  is  made  for  a  cause  of  this  kind,  it  is  necessary  that 
there  should  be  a  previous  conviction  by  a  jury,  according  to  the 
law  of  the  land.  2.  When  the  offence  is  against  his  duty  as  a  cor- 
porator ;  in  which  case  he  may  be  expelled  on  trial  and  con- 
viction by  the  corporation.  3.  The  third  is  an  offence  of  a 
mixed  nature,  against  the  member's  duty  as  a  corporator,  and  also 
indictable  by  the  bw  of  the  land.*  But  these  principles,  as  be- 
fore suggested,  of  course  cannot  be  considered  applicable  to  cor- 
porations the  members  of  which  are  stockbdders.  And  where 
the  visitatorial  power  is  rested  in  trustees,  in  virtue  of  iheir  incor- 
poration, there  can  be  no  removal  of  them ;  though  tbey  are 
subject,  as  managers  of  the  revenues  of  the  corporation,  to  (he 
superintending  power  of  chancery,  which  (without  comprehend- 
ing a  visitatorial  authority,  or  a  right  to  control  the  charity)  in- 
cludes a  general  juriadicdon  in  all  cases  of  an  abuse  of  trusts,  to 
redress  grievances  and  suppress  frauds.  Indeed,  where  a  cor- 
poration is  a  mere  trustee  of  a  charity,  a  court  of  equity  will  go 
yet  further ;  and  though  it  cannot  appoint  or  amove  a  corporator, 
it  will,  in  a  case  of  gross  fraud  or  abuse  of  trust,  take  the  trust 
from  the  corporation,  and  rest  it  in  other  hands.*  In  the  Ameri- 
can books  there  are  very  few  cases  to  be  found  on  this  subject  of 
disfranchisement ;  and  the  cases  in  the  English  books  which  we 

I  Commonwealth  v.  SL  Patricb  Society,  3  BinDej,[Penn)  a.44E;  and 
Me  the  ofMnioD  of  Lord  Mansfield,  in  Rex  «.  Richardson,  3  Burr.  536. 

a  Dartmoutb  College  e.  Woodward,  6  Wheat.  R.  676,  68&  Society  for 
the  Propagation  of  the  Gospel  e.  New  Hmn,  8  Wheat  R.  464 ;  Fuller  «. 
Plaiafield  Academic  Bcbool,  6  Conn.  S.  5^ 
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bave  met  with,  relating  to  the  causes  ibat  are  sufficient  lo  justify 
a  vote  of  disfranchisement,  are  confined  to  municipal  corporations. 
We  will  proceed,  however,  in  endeavoring  to  show,  by  such 
cases  directly  in  point  as  we  are  able  to  find,  the  limits  of  the 
power  of  disfranchisement,  when  the  charter  is  silent. 

§  3.  As  Mr.  Willcock  observes,  few  cases  have  ascertained 
what  is  sufficient  cause  of  disfranchisement ;  those  which  have 
been  decided  on  this  point  are  almost  all  of  the  aegatire  kind, 
which  only  show  what  causes,  beiog  relied  upon,  were  considered 
iosufficient  to  warrant  a  disriancbisement.'  A  corporate  assem- 
bly, being  apprebeosive  of  a  riot  from  tbQ,violence  of  the  different 
parties,  was  dissolved,  and  some  of  the  members  remained,  saying 
that  tbe  assembly  was  not  dissolved,  and  thereupon  made  divers 
orders  and  caused  them  to  be  entered  in  tbe  books.  This  conduct 
was  held  to  be  sufficieut  cause  for  disfranchising  those  wbo  re- 
mained and  concurred  in  such  acts ;  for  tbe  irregular  entry  of 
such  orders  was  very  prejudicial  to  tbe  corporati<m,  &c.'  Being 
so  pooF)  as  lo  be  bcapable  of  paying  bis  scot  and  lot,  was  held 
insufficient  to  disfranchise  a  member  of  a  municipal  corporation  in 
Epgland  ;  and  so  was  the  conviction  of  an  assault,  or  saying  of  an 
alderman  that  be  was  a  knave.  Tbe  first  is  a  misfortune,  and 
not  an  injury  to  the  corporation,  as  such  ;  and  the  others  are 
offences  punishable  at  common  law  upon  conviction  by  a  jury, 
and  not  fit  subjects  for  tbe  investigation  of  a  corporate  body.* 
Even  a  usage  in  a  prescriptive  corporation  to  disfranchise  or  sus- 
pend a  freeman,  for  insulting  words  to  a  principal  officer  of  tbe 
corporation,  was  in  Eoglaod  held  void,  tboi^h  the  customs  were 
in  general  terms  conferred  by  statute.*    In  the  case  of  the  Flaio- 

■  Willcock  OD  Mud.  Coipor.  373. 

S  Th«  Protector  «.  Eingvlon,  Sty.  476, 460. 

9  Rex  V.  Andover,  3  Salk.  229 ;  Jay's  cue,  1  Vent  303 ;  Eule's  caie, 
Cttib.  174  b;  Rez  v.  Oxford,  Palm.  455;  Rex  •.  London,  3  Lev.  901; 
Rex  tr.  Lute,  3  Hod.  370.  It  «u  raid  by  TwMen,  C.  J.,  tfaftt  t  frMnwn 
may  be  diafiuichised  for  Buying  of  the  mftyor,  that  he  had  burnt  the  cbarten 
of  the  corporation;  bat  the  obserration  waa  uamaterial  to  the  deciiioa 
Jay's  cue,  1  Tent  309. 

4 Rex  V. London,  3 Lav.  201;  Rex g.  R4^:efs,  SLordRaj.  777;  Beit. 
Guildford,  1  Lev.  163. 
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field  Academy,  where  the  return,  by  the  members  of  the  corpora- 
tioQ,  to  a  writ  of  mandamus,  complaining  of  the  remoral  of  a 
member,  and  seeking  his  restoration,  alleged,  as  the  grounds  of 
removal,  first,  disrespectful  language  towards  his  associates,  sec- 
ondly, neglect  of  official  duty  in  not  ac^ng  on  committees  ;  it  was 
held,  that  these  charges  were  insufficient  to  justify  a  removal. 
The  place  of  a  trustee  in  an  eleemosynary  corporation,  though 
no  emoluments  are  attached  to  it,  it  was  also  held,  is  a  franchise 
of  such  a  nature,  that  a  person  improperly  dispossessed. of  it  u 
entilled  to  redress  by  writ  of  mandamus.'  The  mere  misemploy- 
ment  of  corporate  funds  is  no  cause  for  amotion,  but  charging 
the  corporation  with  mooey,  which  the  member  never  paid,  is  suf- 
ficient cause  for  amotion.' 

A  case  was  decided  in  Pennsylvania,  in  the  year  1810,  which 
arose  on  return  to  a  mandamus  directed  to  the  St.  Patrick 
Benevolent  Society,  an  incorporated  body,  commanding  tbem 
to  restore  John  Binns  to  the  rights  o(  a  member  of  said  society. 
The  question  was,  whether  the  by-law  under  which  the  expulsion 
was  made  was  valid,  the  by-law  providing  for  the  dismissal  of  mem- 
bers for  vilifying  a  corporator.  In  determining  the  question, 
the  court  considered  it  necessary  to  regard  the  nature  of  the  cor- 
porauon,  which  was  an  association,  having  for  its  object  the  raising 
of  a  fund  to  be  applied  to  the  relief  of  its  members,  in  case  of  sick- 
ness and  misfortune,  and  to  the  assistance  of  distressed  Irishmen, 
emigrating  to  the  United  States.  Each  member  paid  a  certain 
sum,  OD  admittance  to  the  society,  and  likewise  an  annual  contri- 
bution ;  and  each  member  was  entitled,  in  case  of  sickness,  or 
distress  occasioned  by  unavoidable  accident,  to  pecuniary  assis- 
tance from  the  funds  of  the  society.  The  cwporation  had  power 
to  make  by-laws  for  the  good  order  and  support  of  the  affairs  of 
the  corporation,  provided,  the  said  by-laws,  were  not  repugnant 
to  the  instrument  of  incorporation ;  and  by  the  charter,  any 
member,  who  was  guilty  of  insulting  or  disrespectful  behavior  to 
any  of  the  society,  should  be  fined,  for  the  first  offence,  in  the 


■  Fuller  v.  Plunfield  Acidemic  School,  6  Coon.  R.  532. 

*  CominoDwealth  v.  Guudiaoi  of  the  Poor,  6  S.  &  Rawl«^(Penn.)R.4flS. 
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sum  of  one  dollar,  double  that  sum  for  the  second  ofieoce,  and  for 
ibe  third  be  expelled  the  society.  Tilghman,  C  J.,  in  giving  the 
opinion  of  ihe  court,  after  stating  that  the  case  provided  for  in  the 
^charter  was,  from  its  nature,  confined  to  disrespectful  behavior  in  the 
prettnce  of  the  parly  offended,  observed  as  follows  ;  *'  My  opinion 
will  be  founded  on  the  great  and  single  point,  on  which  the  cause 
turns.  Is  this  by-law  necessary  for  the  good  government  and  sup-  . 
pon  of  the  afiairs  of  the  corjioralion  ?  I  cannot  think  that  it  is.  I 
have  considered  the  case,  with  a  mind  slrongly  disposed  to  gjve  a 
liberal  construction  to  the  power  of  making  by-laws.  It  is  my 
wish  to  give  all  necessary  powers  for  carrying  into  effect  the  be- 
nevolent purposes  of  this  sot^iety,  and  many  others  which  have ' 
lately  been  incorporated  on  similar  principles.  But  these  powers 
must  not  be  constrained,  or  the  societies,  instead  of  being  pro- 
tected, will  be  dissolved.  The  right  of  membership  is  valuable, 
and  not  to  be  taken  away  without  an  authority  fairly  derived  from 
the  charter,  or  tke  nature  of  corporate  bodies.  Every  man  who 
becomes  a  member  looks  to  the  charier ;  in  that  he  puts  his  faith, 
and  not  in  the  uncertain  will  of  a  majority  of  the  members.  The 
offence  of  vilifying  a  member,  or  a  private  quarrel,  is  totally  un 
connected  with  the  affairs  of  the  society,  and  therefore  its  pirn- 
ishment  cannot  be  necessary  for  the  good  government  of  the  cor- 
poration. So  far  from  it,  that  it  appears  to  me,  that  taking  cogni- 
zance of  such  offences  will  have  the  pernicious  effect  of  introducing 
private  feuds  into  the  bosom  of  the  society,  and  interrupting  the 
transaction  of  business."  The  Chief  Justice  concluded  by  say- 
ing;  "On  mature  reflection  it  appears  to  me,  that  without  an 
express  power  in  the  charter,  no  man  can  be  disfranchised,  unless 
he  has  been  guilty  of  soora  offence,  which  either  affects  the  in- 
terests or  good  government  of  the  corporation,  or  is  indictable  by 
the  law  of  the  land.  I  am  therefore  of  opinion,  that  the  cause 
returned  by  the  President  of  the  St.  Patrick  Benevolent  Society, 
for  not  restoring  John  Binns  to  the  rights  of  a  member,  is  insuf- 
ficient."" 

When  the  charter  expressly  authorizes  the  expulsion  of  mem- 

>  CommoDweBlth  v.  SL  Patrick  Society,  3  Binner,  (PenD.)  R.  441. 
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bers  in  certain  speci&c  oases,  it  does  not  follow  that  the  power 
of  expulsion  may  not  be  exercised  in  other  cases,  when  the  good 
government  of  the  corporation  requires  it,  unless  it  is  posttirely 
confined  to  particular  ofleoces.'  In  a  case  where  the  articles  of 
a  corporation  authorized  the  expulsion  of  a  member  for  being 
concerned  in  scandalous  or  improper  proceedings,  which  might 
.  injure  the  reputation  of  the  society,  it  was  held  to  be  sufficient 
cause  of  expulsion,  that  a  member  claiming  relief  from  the  socie- 
ty bad  altered  the  amount  of  a  physician's  bill  from  four  dollars 
to  forty,  and  had  presented  the  bill  to  the  President  as  the  basis 
of  his  claim.* 

Where  the  rules  of  a  religious  society  inflicted  the  penally  of 
expubion  on  any  member,  who  should  commence  a  suit  at  law 
against  another  member,  "  except  the  case  were  of  such  a  nature 
as  to  require  and  justify  a  process  at  law,"  a  return  to  a  manda- 
mus to  restore  a  member  to  his  standing,  which  set  forth  the  rule, 
and  also  that  the  expelled  member  had  commenced  a  suit  against 
another,  (without  averring  that  the  case  was  not  of  such  a  nature 
as  to  require  and  justify  a  process  at  law,)  was  held  to  be  insuffi- 
cient.* 

.  §  4.  In  none  of  the  above  cases,  wherein  it  is  considered  that 
there  is  just  and  sufficient  cause  for  amotion,  can  the  party  be 
expelled,  unless  he  has  been  duly  not^ftd  to  appear.*  And  where 
a  corporation  strikes  off  one  of  its  members,  without  giving  pre- 
vious notice,  and  affording  an  opportunity  to  be  heard,  a  manda- 
mu*  to  restore  him  will  be  granted.'  J.  H.,  a  member  of  the 
Pennsylvania  Beneficial  Institution,  having  been  expelled  from 
the  society,  and  having  apphed  to  the  Supreme  Court  for  a 
mandamui  to  restore  him,  the  officers  of  the  corporation  made  a 


1  Ibid.  4  BioDcy,  (Penn.)  R.  448. 

>  CommoDwealth  v.  Philknihropic  Socie^,  5  Binney,  (Peon.)  R.  486. 

>  Green  v.  African  HethodiH  Episcopal  Society,  1  S.  &  Rawle,  (FfloiL) 
E.254. 

4  Willcock  on  Uun.  Cor.  36i;  Fuller  v.  Plainfisld  Academic  School,  6 
Conn.  R.  533. 
ft  Delacf  e.  NeuM  Navigation  Co.,  1  Hawks,  (N.  C)  R.  274. 
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return,  showii^  cause  why  the  said  J.  H.  should  not  be  restored 
to  the  rights  of  a  member.  It  appeared  hy  the  return,  that,  by 
the  articles  of  incorporation,  each  member  was  to  pay  fifty  cents 
.ID  specie,  a  monthly  contribution,  and  that  should  any  member 
neglect  to  pay  his  contribution  for  three  months,  be  vas  to  be 
expelled.  J.  H.,  it  was  stated,  was  three  months  in  arrear,  as 
was  reported  by  a  committee  appointed  for  the  purpose  of  mak- 
ing inquiry  od  that  subject,  whereupon  he  together  with  others, 
who  were  found  to  be  in  the  like  situation,  were  struck  off  the 
roll,  as  having  forfeited  their  rights  of  membership  in  the  society. 
There  was  no  vote  of  expulsion,  because  in  the  opinion  of  the 
officers  who  made  the  return  to  the  mandamus,  (he  nonpayment 
of  contributions  for  three  months  was,  ipio  facto,  a  forfeiture  of 
membership.  But  the  court  were  clear,  that  there  must  be  some 
act  of  the  society,  declaring  the  expulsion  ;  and  that  this  could 
not  be  done  without  a  vote  of  expulsion,  after  notice  to  the  mem- 
ber supposed  to  be  in  defauU.  For  it  was  possible,  that  the 
member  might  either  prove,  that  he  was  not  in  arrears,  or  give 
Buch  reason  for  his  default  as  the  society  might  think  sufficient.* 
And  the  notice  must  be  served  upon  the  accused  a  reasonable 
time  before  the  amotion  ;  and  where  an  amotion  is  shown,  (he 
notice  must  be  particularly  and  positively  averred  ;  if  it  be  under 
a  recital,  as  Hcet  mmmonitiu  fvit,  it  is  insufficient.* 

This  notice  may  of  course  be  dispensed  with,  when  the  party 
has  appeared  at  the  meeting,  and  either  defended  himself,  or  an- 
swered or  confessed  the  charge  against  him  ;  for  this  is  a  waiver 
of  his  right  to  notice.*  If  the  accused  member  is  present,  say 
the  Supreme  Court  of  Pennsylvania,  when  the  subject  is  taken 
up,  and  is  willing  to  enter  into  the  inquiry  immediately,  there  is 
no  occasion  for  further  notice* 


1  Commonwealth  «.  PenDBylvBDiit  Beneficial  loatitotion,  2  8.  &  Rawle, 
(Penn.)  R.  141. 

>  Rex  V.  Richardson,  1  Barr.  540  ;  Rex  a.  Liverpool,  S  Bvrr.  731 ;  Bagg'a 
case,  11  Co.  99. 

3  Willcock  on  Mun.  Corpor.  265. 

*  ConKDoDweBlUi  *.  Penn.  Bene&cial  InititatioD,  3  S.  &  Ran le,  (Penn.)  R. 
141. 
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It  does  not  appear  necessary,  that  tbe  summons  or  notice 
should  particularize  the  charges  ;  though  some  iotimatioa  should 
be  given  of  them,  that  the  accused  may  have  an  opportunity  of 
viudicatiag  himself.'  In  one  case  it  was  said,  that  there  should 
be  a  notice  of  the  charge,  and  that  a  general  summons  was  not 
sufficient,  when  particular  ofiences  were  allied,  which  the 
accused  raigbt  not  be  prepared  to  answer.*  And  although,  if  a 
notice  set  forth  one  charge,  and  a  different  one  is  preferred,  the 
accused  may  decline  answering  the  new  matter,  yet  in  tbe  allega- 
tion of  the  charge  lecbnical  precision  is  not  required.'  That  the 
member  must  have  au  opportuuity  of  answering  the  charges  pre- 
ferred against  him,  and  making  a  full  defence,  fully  appeu^  by  the 
case,  before  cited,  of  Tbe  Commonwealth  d.  Pennsylvania  Bene- 
ficial TnstitutioD,  and  the  authortiies  therein  cited.  If  tbe  member 
remain  silent  and  do  not  deny  the  chaise,  it  must  be  examined  and 
proved,  and  all  proceedings  must  be  conducted  as  though  he  had 
denied  it ;  for  an  amotion,  on  pretence  ihst  silence  amounts  to  a 
confession,  is  void ;  though  it  does  not  afford  sufficient  ground 
for  an  action  against  those  who  disfranchise  him,  unless  malice  be 
shown.*  We  have  mentioned,  as  one  of  the  causes  of  disfran- 
chisement, the  conviction  of  a  member  by  a  jury  of  his  country 
of  an  infamous  crime.  In  sucb  case  it  is  apprehended  a  vote  of 
expulsion  would  be  legal,  without  any  nodce  or  preferment  of 
charges  ;  however  proper  and  necessary  those  ceremonies  may 
be,  when  the  offence  has  a  particular  reference  to  the  corporate 
interests. 

^  5.  If  private  corporations  have  an  incidental  power  of  dis- 
franchising a  member  in  certain  cases,  they  would  seem  a  fortiori 
to  have  the  power  of  amoving,  when  the  interests  and  good  gov- 
ernment of  the  corporate  body  requires  it,  their  official  agents 
from  tbe  stations  assigned  to  them,  and  before  the  expiration  of 

I  Res  «.  Liverpool,  2  Burr.  734. 
s  flzeter  v.  Clyde,  4  Hod.  37. 
3  Res  «.  L^roe  Regit,  Dong.  174. 

*  Rex  t).  Fevaraham,  6  T.  R.  356 ;  Hannan  v.  Tappenden,  1  Eut,  56S, 
•Dd  see  Fuller  v.  Plainfield  Academic  School,  6  Cenn.  R.  532. 
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the  term  for  which  tbejr  were  appointed.  Suppose,  says  Lord 
Mansfield,  in  (he  case  of  a  municipal  corporation,  a  by-law  made 
'*  to  give  power  of  amouon  for  just  cause,  such  a  hj-law  would 
be  good,"  and  if  so,  he  adds,  "  a  corporation,  by  virtue  of  an 
incidental  power,  may  raise  to  Uiemselves  authority  to  amove 
for  just  cause,  though  not  expressly  given  by  charter."'  So, 
ifae  court  in  Lord  Bruce's  case  say  ;  *'  The  modern  opinion  has 
been,  that  a  power  of  amotion  is  incident  to  the  corporation."* 
Lord  Mansfield,  in  Rex  v.  Richardson,  specified  three  sorts  of 
offences  for  which  an  officer  might  be  dischat^ed.  First,  sucb  as 
have  no  immediate  relation  to  the  office,  but  are  in  themselves  of 
so  infamous  a  nature,  as  to  render  the  offender  unfit  to  execute 
any  public  franchise.  Secondly,  such  as  are  only  against  bis 
oath,  and  the  duty  of  his  office  as  a  corporator  ;  and  amount  to 
breaches  of  the  tacit  condition  annexed  to  lus  office.  Tliirdly, 
the  third  offence  is  of  a  mixed  nature  ;  as  being  an  offence  not 
only  against  the  duty  of  his  office,  but  also  a  matter  indictable  at 
common  law.  And  Lord  Mansfield  considered  the  law  as  settled, 
that  though  a  corporation  has  ixprtti  power  of  amotion,  yet  for 
the  first  sort  of  offences  there  must  be  a  previous  indictment  and 
conviction  ;  and,  that  there  was  no  authority  since  Bagg's  case,* 
which  says,  that  tbe  power  of  trial,  as  well  as  amotion,  for  the 
second  sort  of  offences,  is  not  incident  to  every  corporation.  He 
also  observed  ;  "  We  think  that  from  the  reason  of  the  thing, 
from  the  nature  of  (he  corporation,  and  for  tbe  sake  of  order  and 
government,  this  power  is  incident,  as  much  as  the  power  of  mak- 
ing by-laws."* 

We  have  not  been  successful  in  our  endeavor  to  find  any  pre- 
cedent, directly  applicable,  in  favor  or  against  the  incidental 
power  of  private  corporations  to  remove  their  officers.  The 
English  books,  however,  afford  a  very  considerable  number  of 
adjudged  cases,  relating  to  the  causes  that  are  sufiScient  for  the 


1  Rex  V.  RichaidaoD,  1  Burr.  539. 
<  Lord  Brace's  oase,  S  Strange,  819. 
3  II  Co.  99. 
*  And  see  Rex  «.  Lyme  Regis,  Doug.  1 
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removal  of  officers  id  tRtintcij)aI  corporationa.  A  summaiy  of 
these  cases  it  is  our  duty  to  lay  before  the  reader,  as  tbey  have 
at  least  a  strong,  if  not  a  direct,  bearing  upon  ibe  kind  of  corpo- 
rations to  which  our  treatise  is  more  particularly  confined. 

§  6.  A  distinction  is  made  between  such  persons  as  hold  a 
minitterial  office,  and  such  as  bold  an  office  of  the  etttnce  of  tht 
corporation.  A  mere  ministerial  officer,  appointed  durante  bent 
placitOi  may  be  removed  without  any  other  cause,  than  that  the 
pleasure  of  those  who  appointed  him  is  determined  ;  and  a  for- 
mal amotion  for  the  appointment  of  another  to  the  office  is  suffi- 
cient, without  resorting  to  notice.  In  these  cases,  says  Mr. 
Willcoclc,  the  right  to  amove  is,  of  course,  incidental  to  the  right 
of  appointment.'  And  a  ministerial  officer  may  be  so  amoved, 
when  appointed  durante  bene  placito,  where  the  power  of  ap- 
pointment is  "  for  life,"  or  "during  pleasure."*  Of  this  class 
is  a  town  clerk  or  recorder  ;  that  is,  it  seems,  where  the  recorder 
is  a  mere  counsel  to  advise,  and  not  one  who  has  a  corporate 
office  and  voice  m  the  common  council.'  But  there  cannot  be  a 
custom  to  amove  at  pleasure  from  an  office  of  the  essence  of  the 
corporation ;  such,  for  example,  as  an  alderman ;  for  be  has  a 
franchise  in  his  office.* 

The  following  is  a  summary  of  the  cases  in  which  it  was  held, 
that  there  were  sufficient  causes  for  discharging  sucb  officers  of 
a  municipal  corporation  as  are  not  amovable  at  pleasure,  on 
account  of  a  dereliction  of  their  corporate  duty. 

■  Willcock  on  Hun.  Corpor.  353^ 

■  Ibid.  354. 

3  Dighton'a  cue,  T.  Raj.  188 ;  S.  C  1  Tent  77,  B3 ;  Rex  v.  Cunbridse, 
2  Show.  70;  Rex  o.  CanterburJ,  11  Mod.  403;  a  C.  1  Strang,  674. 

*  Dighton'a  cue,  1  Vent  77,  83 ;  S.  C  1  Sid.  4G1 ;  Warrea'B  case,  Djer, 
332,  b.  D.  And  it  is  irholty  animportont,  that  there  be  t  custom  to  etoct 
flueh  officera  "  during  pleuure,"  or  to  elect  them  "  during  life,  if  it  appear 
to  tfaem  expedient,"  and  that  it  la  &l1e^d,  that  the;  deemed  it  expedient  to 
amove  ihem.  If  such  «  clause  be  contained  in  a  charter,  it  ti  absolutely 
void.  Willcock  on  Mun.  Corpor.  354,  355.  But  a  cunom  wu  alleged  for 
the  mayor  end  major  part  of  the  corporation  to  tnni  out  whom  they  pleued; 
on  which,  Holt,  C.  J-,  obaerved,  that  there  ww  no  renwdy  for  it,  tbo  conMi- 
tntion  beingSo;  Rex  v.  Andover,  13  Hod.  666. 
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NoD-residence,  having  deserted  the  borough  and  resided  at  a 
coDsiderable  distaDce  for  the  last  four  years  coDtiDual]}',  by  reason 
of  wliich  he  has  neglected  to  attend  the  business  of  the  corpora- 
tion, allbougfa  it  does  not  appear,  that  any  special  damage  has 
arisen  to  the  body  from  his  absence,  or  that  the  charter  required 
residence.'  Having  deserted  his  habiiation  in  ibe  city  for  the 
space  of  three  years,  and  been  forty  times  absent  from  the  corpo- 
rate meetings  after  general  notice,  altliougb  bis  presence  was  not 
absolutely  necessary,  is  sufficient  cause  for  amoving  an  alderman  ; 
for  it  is  incident  to  his  duty  and  place  to  be  resident  where  he  is 
chosen,  and  such  absence  renders  him  incapable  of  doing  lus  duty 
where  be  ought.*  Non-residence  which  has  caused  a  neglect  of 
duty,  by  which  some  person  is  injured  in  bis  corporate  franchise, 
is  cause  for  amoving  an  alderman  ;  but  unless  residence  be 
required  by  the  charter,  it  is  sufficient,  that  the  corporator  at 
reasonable  times  attend  to  the  corporate  business,  although  be 
reside  at  some  distance  from  the  town.  Non-attendance  at  sev- 
eral corporate  meetings,  after  having  received  proper  notice,  if,  by 
reason  of  his  neglect,  the  business  of  the  corporation  has  been 
impeded,  was  held  sufficient  cause  for  amoving  a  recorder;* 
and  so  is  the  temporary  and  less  frequent  non-attendance  of  an 
'  officer,  whose  duty  calls  upon  him  to  be  constantly  present,  such 
as  mayor.*  So  is  non-attendance  at  one  corporate  meeting 
appointed  by  himself,  where  his  presence  Is  proper,  though  not 
absolutely  necessary,  he  being  in  the  neighborhood  and  able  to 
attend,  although  he  did  not  receive  notice  at  (be  time  of  the 
meeting.*   Not  accounting  for  rents  by  bim  received  in  his  official 


'  Rex  ».  Doocaater,  S«y.  39 ;  Rei  v.  Troeboy,  1 1  Mod.  75 ;  &  C  2  Ld. 
Riymd.  1275 ;  Rex  e.  Lyme  Regis,  Dod».  1S3. 

s  Exeter  e.  Gljde,  4  Mod.  36 ;  S.  C.  Comb.  197 ;  Vaoghn  v.  Lewis,  Carth. 
229. 

SRexe.  Portamoutb,3R&C156;  S.  C.  4  D.  &  R.  775;  Rex  v.  Tme- 
bo;,  11  Mod.  75. 

<  Rex  V,  Wells,  4  Burr.  2004;  Lord  Bruce'a  Case,  2  Strang  819,  &nd 
notes ;  Rex  v.  Ipawich,  3  Ld.  Raymd.  1233 ;  S.  C.  Salk.  443. 

s  Atk.  1B4,  Cue  56;  BuL  N.  P.  206,  207.  Continued  sbseDce  of  about 
five  3«m,  and  f^eneral  neglect  of  att^iding  when  courts  were  to  be  held, 
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capacity,  and  charging  for  payments  never  made,  was  held  a 
sufficient  cause  for  amoving  a  cfaamberlain  ;  provided  it  appears 
that  be  bad  beea  caUed  upon  to  account.'  Raziug  of  genuine 
and  true  entries  in  the  corporation  books,  to  falsify  them,  and 
injure  tbe  corporation  ;  but  a  general  allegation,  that  he  razed  and 
altered  the  books  is  insufficient,  for  the  razure  or  alteiatioo  may 
have  been  to  correct  an  entry  originally  erroneous.*  Being  so 
poor  that  he  was  not  able  to  pay  tbe  tases,  for  whicb  be  was  liable' 
in  tbe  municipally,  was  adjudged  to  be  sufficient  cause  for  the 
amoving  an  alderman.*  Habitual  drunkenness  was  cause  for 
amoving  an  alderman,  on  account  of  his  consequent  insufficiency  to 
discharge  his  peculiar  duties.*  Disturbing  the  election  of  mayor, 
or  preventing  tbe  corporators  from  assembling  in  their  business  in 
the  corporate  assembly  ;  and  the  amotion  may  be  before  a  convic- 
tion for  riot.'  Bribing  a  corporator  to  vote  for  a  particular  candi- 
date to  fill  an  office  in  tbe  corporation,  sucbas  that  of  mayor,  or  to 
vote  for  a  candidate  at  the  election  of  members  of  parliament ; 
but  there  should  be  a  previous  conviction  by  a  jury.* 

We  will  next  proceed  to  enumerate  the  causes  that  have  been 
relied  upon  in  returns  of  an  amotion,  and  whicb  were  held  to  be 
intufficient,  in  cases  of  municipal  bodies  corporate. 

That,  which  only  disqualified  tbe  person  to  be -elected,  although 
it  made  the  election  voidable  ab  initio,  is  insufficient ;  for  one  so 
disqualified  is  not  in  law  a  corporate  officer,  and  therefore  cannot 
be  amoved  by  the  corporation,  but  must  be  ousted  by  proceedings 
in  qtw  warranto.     Of  llus  nature  is  non-residence,  when  required 

wM  sufficient  for  amoringf  a  recorder,  though  no  particular  niischief  hid 
Brisan  to  the  corporation  from  hia  neglect  Semb.  Lord  Hawlej's  Cmb,  1 
Vent  115.  But  it  may  be  observed  thnt  other  chtrgei  were  brought  agkinat 
thii  recorder.     Rex.  v.  Ipiwich,  2  Ld.  Rajmd.  I^^,  and  see  2  Burr.  3004. 

1  Rei  «.  Doncuter,  !j  Ld.  Riymd.  1566;  but  see  Rex  v.  Chdke,  1  Ld. 
Raymd.  23a 

a  Rex  «.  Chaike,  5  Mod.  357 ;  S.  a  1  Ld.  Rsymd.  9S& 

3  Rex  V.  Andover,  3  Sslk.  2S9. 

*  Rez  tr.  Taylor,  3  Salk.  331 ;  Taylor  •.  Gloncarter,  1  RoL  409 ;  a  a  3 
BulBtr.  190. 

s  Haddock's  Case,  T.  Raj.  339 ;  Rex  ti.  Darby,  C.  T.  H.  155. 

*  Rez  V.  Tiverton,  8  Mod.  186. 
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only  as  a  qualification  before  election,  or  any  irr^ulariiy  in  th« 
election  or  admission.  And  if  a  corporator  so  disqualified,  or 
ill^ally  coming  into  office,  has  held  it  undisturbed  for  six  years, 
being  protected  by  the  statute  against  an  ouster  io  quo  marranto, 
he  cannot  be  amoved  by  the  corporation  declaring  bis  office 
originally  void  on  this  account,  but  has  acquired  an  indisputable 
tide.'  Non-residence  is  not  a  sufficient  cause  of  amotion,  unless 
residence  be  required  by  tbe  charter,  or  the  oon-residence  be 
attended  with  some  special  injury  to  the  corporation.'  Departure 
from  the  borough  and  its  liberties  about  five  mondis  before  nith 
bis  family,  and  not  having  returned  at  the  time  of  tbe  amotion,  is 
not  sufficient  to  warrant  it,  unless  a  special  damage  has  been 
caused  to  the  borough,  by  such  absence.'  Residing  two  or  three 
miles  li-om  the  borough,  and  iHin-attendaDCe  at  a  meeting  of  tbe 
common  council,  is  not  of  itself  a  sufficient  cause  ;  for  it  is  not 
the  imperative  duty  of  a  commou'COuncil  man  to  attend  every  as- 
sembly, and  his  general  attendance  is  sufficient.*  Absence  of  a 
portman  from  four  occasional  great  meetings,  one  of  wfaicli  was  on 
the  charter  day,  he  having  received  ordinary  but  no  particular  no- 
tice, when  it  did  not  appear  that  any  business  was  by  that  means 
impeded,  is  not  sufficient  cause.*  Nor  is  absence  of  a  recorder 
from  the  corporate  meeting,  not  bsviog  received  a  special  notice 
that  bis  appearance  was  necessary,  and  the  corporation  having  re- 
ceived no  inconvenience  from  his  absence.'  Hazing  entries  in 
tbe  corporadon  books,  unless  it  be  shown  tbat  they  were  original- 
ly correct,  and  that  the  razure  was  mischievous,  or  to  falsify  them, 
is  an  insufficient  cause.  It  has  been  held  to  be  insufficient  cause 
for  amovbg  an  alderman,  that  he  used  insulting  words  to  the 


1  Rn  «>.  Doncuter,  S*r.  40 ;  Rex  v.  Miles,  B.  N.  P.  903^  Rex  «.  Lrme 
Regis,  Doug.  B5 ;  Sfmnieni  v.  Kegetn,  Cowp.  S0& 

3  Unless  «  penalty  is  impoeed  for  not  raaidiuf.  Rex  v.  Williama,  3  H. 
ttS.  144. 

3  Rax  «.  Leicerter,  4  Bun.  3067. 

*  Rex  V.  DoDcaster,  Saj.  39. 

S  Rex  V.  RichardBOD,  1  Burr.  54a 

*  Rex  «.  Wells,  4  Burr.  3003;  and  see  also  Rex  v.  Pomfret,  10  Mod.  108, 
and  Rex  e.  Exeter,  Comb,  197. 
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mayor  in  common  council,  as  saying  that  be  was  a  base  fellow, 
&c ;  or  for  amoving  a  CDmmoQ'COuacil-tDan,  for  saying  of  an 
alderman  that  he  was  a  knave  ;  for  personal  o&ences  from  one 
member  to  another  aro  to  be  punished  accordiog  to  law,  and  not 
by  the  corporation.'  Refusal  to  deliver  over  the  corporation 
books  entrusted  to  his  custody,  as  the  proper  officer,  to  persons 
applying  for  them  with  an  order  from  the  corporation,  is  insuffi- 
cient, for  the  books  may  be  consulted  in  his  hands.*  Refusing  to 
pay  the  usual  fee  on  admission  to  the  livery,  or  bis  share  towards 
the  expense  of  the  renewing  charter,  are  not  causes  of  amotion, 
but  die  proper  subjects  of  a  by-law,  which  tbe  body  bas  power 
to  make  for  enforcing  such  payments  when  reasonable. °  Mis- 
employment  of  funds  in  his  custody,  when  it  is  the  proper  subject 
of  an  action,  is'  not  sufficient  generally,  though  it  may  be  a 
good  cause  of  suspension  from  a  financial  office.*  Casual 
intoxication,  it  was  held,  was  not  sufficient  cause  for  amov- 
ing an  alderman,  for  this  is  likely  to  happen  to  the  best  of 
them.* 

§  7.  It  is  <^  course  necessary  in  tbe  removal  of  an  officer, 
that  there  should  be  a  meeting  of  the  corporation,  or  of  such  part 
of  it  as  has  been  designated  and  empowered  for  that  purpose. 
And  it  is  also  necessary,  that  the  proceedings  should  be  conducted 
in  such  a  manner,  that  the  officer  may  have  a  fair  opportunity  of 
defending  himself.*  As  to  the  form  required  in  amoving  a 
minuttrial  officer,  elected  during  pleasure,'  very  litUe  formality 

iRexv.  Chilka,  1  Ld.  Rajma.  S36;  a  C.  5  Hod.  258;  Rex  «.  Oxford. 
Palm.466i  Jay'a  Cue,  Vent  303;  Earlc's  C&m,  Caith.  174 ;  Rex  e.  Ltre 
Fortese.  275. 

9  Or  detinue  will  lis  for  thero,  if  the  corporation  h&ve  a  right  to  ctxnpel 
tbe  delivery ;  or  a  msodamUB,  Anon-  1  Barnard,  403;  Rex  v.  Ipswich,  3 
U.  Raymd.  1338 ;  Rex  v.  Ingrun,  1  W.  Bla.  Sa 

»  Taveroer'e  CaM,  T.  Ray.  446 ;  1  Sid.  282. 

4  Rex  V.  CbaUce,  1  Ld.  Raymd.  336 ;  Rex  v.  Haya  of  London,  3  T.  R. 
163. 

a  Rex  V.  Taylor,  3  Salk.  231. 

*  As  to  the  flinn  of  notice,  preferment  of  charges,  Sic,  aee  §  4,  of  this 
Chapter. 

'  See  $  6;  of  thia  Oiapter. 
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is  requisite.  Such  an  officer  ia  not  eDtitled  to  any  notice  ;  aad  a 
summODs  to  those,  who  bave  the  power  of  amotioa  and  the  author- 
ity  to  elect  another,  is  sufficient  without  a  suminoiis  lo  convene 
to  amove  him  from  office.  And  if  those  who  have  the  power  of 
wnotioD  elect  a  new  officer,  this  act  b  of  itself  an  amotion  of  the 
former  officer,  without  a  declaration  of  his  amouon.  It  would, 
therefore,  have  no  weight,  if  those  who  voted  for  the  new  officer 
were  under  the  impression,  that  they  were  electing  him  to  a  va- 
caitcy,  and  who  would  not  have  voted  for  the  amotion  of  his  pre- 
decessor.' 

§  8.  An  amotion  from  one  office  does  not  of  course  in  the 
least  impair  the  title  of  the  person  amoved  to  another  office  ;  and 
much  less  is  it  a  disfranchisement  from  his  right  as  a  mere  mem- 
her  of  the  corporation.*  If  the  amotion  is  legal,  it  will  not  invali- 
date any  act  which  the  corpoMtor  may  have  previously- done,  or 
m  which  he  may  have  concurred ;  but  from  the  moment  of 
amotion,  his  official  authoKty  ipso  facto  ceases,  and  another  may 
be  elected  into  the  vacant  place.  Should  the  persoo  amoved 
continue  to  act,  be  is  a  mere  usurper  without  color  of  title,  unless 
it  be  acquired  by  length  of  time  ;  be  may  be  ousted  in  quo  war- 
ranto, and  punished  for  the  usurpation  ;  and  all  corporate  acts  in 
which  he  has  concurred  are  equally  void,  as  though  he  had  never 
been  elected.* 

§  d  When  a  corporator  has  been  excluded  from  participating 
in  corporate  business,  in  which  he  has  a  right  to  act,  under  pre- 
tence of  amotion  or  suspension,  (the  latter  being  a  temporary 
amotion,)  he  is  entitled  to  a  writ  of  restoration,  to  which  the  court 
will  compel  obedience,  unless  it  be  sbown  that  the  amotion  relied 
upon  was  legal.*     A  resloratioa  is  merely  an  abstaining,  on  the 


iRexo.  CanterbuTy,  11  Mod.  403;  Rex  e.  Tbame,  1  Strange,  115;  Rex 
c,  Taunton,  Cowp.  413 ;  Rex  t.  PateinsD,  3  T.  R.  777. 
»  Willcock  on  Mun.  Corpor.  368. 

8  Jay's  Caae,  1  Vent  302 ;  Symmers  v.  Kegeiti,  Cowp.  503, 
*  Willcock  on  Hun.  Corpor.  SCO;  Fuller  «■  FlainGeld  Academic  School, 
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part  of  the  arnortng  body,  from  opposing  tbe  right  of  the  corpo- 
rator to  transact  the  duties  and  enjoy  the  franchises  appertaining 
lo  his  office.  As  the  effect  of  the  lestoration  is  not  to  create 
the  person  an  officer  tk  novo,  and  give  him  a  new  title,  and  ss  it 
replaces  him  exactly  in  the  same  situation  in  which  he  stood 
before  the  attempted  amotion  ;  all  corporate  acts,  in  which  he  has 
concurred  between  the  moment  of  his  amova]  and  restitution, 
are  of  equal  .valtdi^  as  if  he  bad  never  been  amoved.  ITbe 
were  before  a  legal  officer,  such  acta  are  legal ;  if  he  were  only 
BD  officer  de  facto,'  his  acts  before  his  amoral,  during  the  amo- 
lioD  and  subsequently  to  the  restoration,  are  equally  voidable,  and 
he  may  be  ousted  in  goo  warranto  for  any  defect  in  his  origina) 
^tle.  If  he  were  originally  a  legal  officer  and  amoved  for  suffi- 
cient cause,  hut  restored  on  account  of  informality  in  the  amotion, 
all  his  corporate  acts  both  before  and  since  the  amotion  are  valid ; 
but  he  may  again  be  amoved  in  a  more  formal  raanoer,  which 
vacates  his  office  from  tbe  time  of  the  second  amotioo,  but  has  no 
retrospective  effect  upon  the  former  iiregular  amotion.  Indeed 
if  the  amotion  were  voidable  on  account  of  an  insufficient  cause, 
or  insufficiency  in  the  form  in  which  it  was  effected,  the  person 
has  not  been  ousted ;  and  if  be  continues  to  be  treated  as  an 
officer,  and  acts  as  such,  there  is  do  need  of  a  writ  of  restora- 
tion.* 

§  10.  The  power  of  disfranchisement  and  amotion,  unless  it  has 
been  expressly  confided  to  a  particular  person  or  class,  is  to  be 

B  Conn.  R.  532;  Howud  e.  Gage,  6  Hua.  R.  463 ;  See  port,  chapter  treat- 
ing of  Mandarana. 

I  To  constitute  eren  an  officer  de  facto,  there  rouat  be  it  leaet  tb«  foniM 
of  election,  though  these  maf,  upon  legal  objections,  bo  ajlenrarda  found 
defective.    Willcock  on  Mud.  Corpor.38a 

■  The  principlea  we  have  juit  atated  ire  laid  down  by  Mr.  Willcock,  wIm 
cKea  in  support  of  them  Taylor  v.  Gloucester,  CowpL  503 ;  Rex  v.  Ipswich, 
9  Ld.  Rajmd.  1383 ;  S.  C  Still.  448 ;  Symmera  «.  Regeui,  Cowp.  503,  and  . 
see  Mr.  Willcocb'a  Treatiae,  p.  260  to  370.  Where  aa  office  is  already 
filled  by  ■  person,  who  ia  in  by  color  of  right,  the  proper  remedy  ie  by  in* 
formatioD  in  the  natare  of  a  quo  warmnto,  and  not  by  imndanuw.  People 
v.  CorporatioD  of  New  York,  3  Johns.  (N.  Y.)  Cu.  79. 
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exercised  by  the  corpontion  at  Isr^,  and  not  hy  the  person  or 
class  in  ^om  the  right  of  appointing  or  admitting  is  rested.  For 
this  reason,  when  an  amotion  is  pleaded,  if  the  authority  hy  which 
it  has  been  transferred  to  a  select  class  be  not  shown,  it  will  be 
construed  to  be  in  the  body  at  large,  and  must  be  proved  to  have 
been  exercised  by  the  whole  corporation.'  If  the  power  of  imor- 
ing  certain  officers  be  antecedendy  in  a  select  body ;  and  the  cor- 
poration accept  a  new  charter,  silent  upon  that  head,  but  making 
other  alterations  and  recognising  or  confirming  such  body,  although 
under  a  different  name,  and  in  general  terms  confirming  the  cor- 
porBlion  in  all  cases  where  no  alterations  are  introduced,  the  right 
of  amotion  still  cootioues  in  tlus  select  body.'  It  has  not  been 
direcdy  determined,  says  Mr.  Willcock^  though  it  was  assumed 
by  Lord  Mansfield,  that  the  power  of  amotion  may  be  transferred 
to  a  select  body  by  a  by-law  in  the  same  manner  as  the  right  of 
election.'  Il  was  said  that  when  a  common  council  bad  the  sola 
right  of  election  and  making  by-laws,  there  is  some  foundation  for 
thinking  that  they  possess  the  power  of  amovbg  those  whom  they 
elect,  though  claiming  it  neither  incidentally  nor  by  grant  of  the 
charter.*  Mr.  Willcock  apprehends,  that  when  the  corpora- 
tion is  prescriptive,  this  is  evidence  for  a  jury  to  presume  a  cus- 
tom, if  nothing  contradictory  appear ;  but  in  a  corporation  by 
charter,  such  a  power,  he  is  confident,  must  be  shown  to  bare 
been  expressly  granted  by  the  charter,  or  a  subsequent  by-law,  or 
at  the  utmost  these  facts  should  be  left  to  a  jury  as  evidence  of  a 
lost  by-law.* 


1  Willcock  on  Mun.  Corpor.  S45, 346 ;  hoiA  Bnice'B  caw,  9  9tr.  6f  9 ;  Rex 
*.  I^me  Regis,  Dong.  153 ;  Rex  «.  Doncaater,  Say.  36,  S49 ;  Rex  tr.  Ricfa- 
aidaon,  1  Burr.  539 ;  Rex  v.  Ponaooiby,  1  Kenjon,  39 }  Rex  tr.  Feverabim, 
8T.R.536;  Bagg*B  case,  1]  Co.  99;  Rex  v.  Sadler,  S^lee,477;  Rex  e. 
Oxford,  Palio.  4^ 

a  Willcock  on  Han.  Corpor.  S46 ;  Haddock's  cue,  T.  Ra.j.  339;  Rex  k 
Knight,  4  T.  R.  4S9: 

3  Willcock,  at  supra ;  Rex  r.  Richudaoa,  1  Burr.  539 ;  Cowp.  503: 

*  Rex  V.  DoncMter,  1  Bsmird,  365. 

>  Willcock,  nt  supra,  S47,  !Ua 
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§  11.  It  is  said  that  an  office  may  be  resigned  in  two  ways, 
either  bj  an  express  agreement  between  the  officer  and  the  cor- 
porabOD,  or  by  such  an  agreement  implied  from  his  being  elected 
to  another  office  mcompatible  with  it.'  And  some  of  the  acts 
and  delinquencies,  such  as  removing  and  residing  at  a  distance, 
which  bave  been  mentioned  as  causes  of  amotion,  may  be  properly 
regarded  as  an  implied  resignation.'  To  complete  a  resignatioo, 
it  is  necessary  that  the  corporation  manifest  their  acceptance  of 
the  offer  to  resign,  which  may  be  done  by  an  entry  in  the  public 
books,  or  electing  another  person  to  fill  tbe  place,  and  thereby 
tretting  it  as  vacant.'  Every  corporation  has  an  incidental  power 
of  accepting  the  resignation  of  its  officers  ;  and  therefore,  when  it 
is  averred  generally,  that  tbe  resignation  was  made  to  a  corporate 
assembly,  if  the  right  to  receive  it  be  in  a  select  body,  that 
should  appear  on  tbe  pleading,  and  how  it  was  acquired  by 
theni.*  It  is  presumed  that  the  right  to  accept  a  resignation 
passes  incidentally  with  the  right  to  elect ;  for  it  is  not  a  power  to 
be  compared  with  that  of  amotion,  and  it  seems  that  an  office 
should  be  relinquished  by  the  consent  of  those  in  whose  authority 
it  originated.* 

A  resignation  by  implication  may  not  only  take  place  by  an 
abandoament  of  the  official  duties  as  before  mentioned,  but  also 
by  being  appointed  to  and  accepting  a  new  office,  incompatible 
with  the  former  one.  It  was  supposed  at  one  time,  that  such  a 
resignation  could  only  be  where  the  second  office  is  superior  to 
tbe  former.  It  has,  however,  been  determined  to  be  unimportant, 
and  that  if  one,  holding  as  uperior  office,  accept  a  subordinate  one 
that  is  incompatible,  the  appointment  to  the  second  operates  to 
vacate  the  former.'     But  election  of  an  officer  to  an  incompatible 


■  Willcock  on  Hun.  Corpor.  238. 

■  Ibid. 

3  Ibid.  239;  Rez«.  I^na,  3  Ld.  Ray.  1304;  a  C.  II  Mod.  370;  Rex  v. 
RippoD,  I  Ld.  Rs]'.  563 ;  lenning's  mm,  12  Hod.  403 ;  Huud'a  cau,  3 
Rol.  11. 

4  Rex  E.  Tidderty,  1  Sid.  14. 

^  See  Willcock,  ut  lup.,  and  Rex  v.  Tidderly,  ut  anp. 

■  Thia  ia  an  absoluta  delannisation  of  the  original  office,  and  leaves  no 
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office  does  not  vacate  the  former,  before  acceptance  by  the 
officer ;  for  although  the  corporation  has  a  right  to  the  service  of 
all  i(9  qualified  members,  in  any  office  to  which  they  are  elected, 
yet  they  having  been  already  appointed  to  one,  that  is  a  temporary 
disqualification,  which  renders  them  ineligible  to  the  other  ;  and 
the  corporation,  having  chosen  to  elect  them,  must  be  presumed 
to  have  been  aware  of  that  circumstance,  and  to  have  precluded 
themselves  from  calling  again  upon  their  seftices.*  Where  the 
offices  are  not  in  fact  incompatible,  acceptance  of  a  second  may 
be  a  resignation  of  the  first,  on  account  of  the  form  of  the  constitu- 
tion ;  for  it  is  not  to  be  presumed  that  when  Uie  government  con- 
stitutes ft  certain  number  of  distinct  offices,  it  means  that  the  cor- 
poration may  consolidate  two  or  more  of  them  in  one  person.' 

■htdon  of  title  to  the  poeseaMir ;  ao  thtt  neither  quo  wirreoto  Dor  ■■notion  la 
necesMTy  before  my  other  may  be  elected  Willcock,  on  Man.  Corp.  340 ;  Ga- 
briel •.  Clarke,  Cro.  Car.  136 ;  Verrior  v.  Sandwich,  1  Sid.  305 ;  Rex  v.  Godwin, 
Dong.  383,  n.  93 ;  Millward  v.  Thatcher,  3  T.  R.  67 ;  Rex  v.  Pateman,  3  T. 
R.  779.  The  offices  of  miiyor  and  aldermen,  being  judicial  offices,  are  in- 
compatible with  that  of  recorder,  who  ia  aa  adviser  to  them.  Rex  «.  Har- 
■hall  cited  in  Rex  v.  Trevenner,  3  B.  &■  A.  34 

1  Willcoclc,  ut  Hup.  Barton**  case,  Popbom,  176 ;  Millward  v.  Thatcher,  ut 
■up.  Rex  V.  Patetnan,  ut  sup. 

■  Millward  «'  Thatcher,  ut  inp.  If  the  corporation  conaist  of  nwyor, 
recorder,  town  clerk,  and  twelve  aldermen,  the  recorder  or  town  clerk  can- 
not be  an  alderman,  though  there  be  do  incoosiitency  iu  tJie  duties  of  tlie 
two  officera,  for  auch  a  method  of  electing  would  reduce  the  corporation  to 
a  mayor  and  twelve  or  thirteen  other  officera  iDatead  of  fourteen,  of  which  it 
ought  invariably  to  consist.    Ibid. ;  and  Willcock,  ot  tap.  943. 
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CHAPTER  XUI. 

OF  THE  BURTHEHB  TO  WHICH  THE    BODT  CORPORATE    IS    SUB- 
JECT ;  a:^  of  its  liability  to  be  taxed. 

Hating  coocluded  the  consideratioD  of  the  rights  and  capaci- 
ties incident  to  corporations,  we  shall  now  proceed  to  treat  of  the 
burthens  to  which  they  are  suhject. 

§  1 .  There  is  no  reason  why  corporauons  should  not  be  sub- 
ject to  the  same  burthens,  in  the  character  of  ouners  or  occupiers 
of  lands  and  houses,  to  which  individuals  are  subject  in  the  same 
cfaaracler ;  and  such  has  always  been  the  understanding.'  Thus, 
Lord  Coke,  commenting  on  the  word  inhabitaati,  in  the  statute 
made  in  the  time  of  Henry  VIII,  for  the  repair  of  bridges,  says, 
that  every  corporation,  residmg  in  any  county,  riding,  city,  or 
town  corporate,  or  having  lands  or  tenements  in  any  shire,  riding, 
city,  or  town  corporate,  qua  propriis  manibut  et  tumptibxu  poiti-. 
dent  et  habent,  are  inhabitants  within  the  purview  of  the  statute.* 
And  where  any  general  duty  is  imposed  by  the  government,  in  re- 
spect to  houses  and  lands,  corporations  are  liable  in  respect  to 
thtir  houses  and  lands,  in  the  same  manner  as  private  persons.' 


•  I  Kyd  on  Corp.317. 

S  S  lasL  703. 

3  Thus,  vhere  k  dut;  wts  imposed  upon  htartha,  and  officen  with  a  con- 
stable were  empowered  to  diitnin,  if  the  partjr  refused  to  paj  tbe  dnt;  bjr  the 
epace  of  an  hour ;  and  io  a  special  Terdict  in  an  action  of  trespass,  brought 
by  the  Ironmonger's  Compaof,  it  wu  found  that  the  ctnnpanj  was  seised  in 
fee  of  five  Deasuagea,  in  which  were  thirty-five  hearths;  that  the  company 
had  never  finished  the  messuaKee,  but  that  from  the  time  of  building  tbef 
had  atood  unoccupied ;  that  the  defendants,  being  lawfully  authoriied,  had 
demanded  the  duty  of  the  company,  which  the;  refused  to  pay,  on  which 
the  defendants  took  the  distress  and  kept  it  till  the  company  paid  the  doty; 
the  general  question  made  was,  whether  the  owner  of  a  new  hooee,  qj 
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Corporations  in  Englaad  have  always  been  considered  reteable  to 
the  repairs  of  a  church  in  respect  of  tbetr  corporate  lands  ; '  and 
so  they  have  been  considered  bound  exclusively  to  dw  repair  of  a 
b^way,  or  of  a  bridge,  or  of  a  creek,  by  reason  of  the  tenure 
of  ceruin  lands,  or  from  usage  time  immemorial.* 

In  the  case  of  Rex  «.  Mayor,  &c.  of  Suatford  upon  Avon,* 
the  question  agitated  was,  whether  the  corporation  existed  by  pre- 
scription ;  and  as  a  consequence  resulting  from  the  decision  <^ 
such  a  point,  whether  they  were  bound  to  repair  a  bridge.  It  was 
said  by  the  court,  it  is  clear,  that  there  had  been  a  guild  and  corpo- 
ration in  this  place,  which  were  dissolved  at  the  time  of  granting 
the  charter  of  Edward  VI.  ;  and  that  charter  also  states,  that  the 
boroi^  of  Stratford  upon  Avon  is  an  ancieot  borough,  within 
which  that  guild  was.  It  >s  also  clear,  that  the  expressions  in 
the  charter  do  not  simply  denote  a  town  with  inhabitants,  because 
it  refers  to  franchises,  &c.,  and  also  to  certain  charges  which 
tbey  were  bound  to  sustain  and  perform,  which  seems  to  carry 
the  notion  of  their  being  a  corporation.  Then,  comparing  this 
with  the  parol  evidence  as  to  the  constant  practice  of  the  corpo- 
ration to  repair  the  bridge  from  time  to  time,  without  any  such 
condition  imposed  on  tbem  by  the  charter,  in  respect  of  the  grant 
of  lands,  we  cannot  say,  that  there  is  not  sufficient  evidence  on 
the  face  of  the  charter,  coupled  with  the  constant  practice  of  the 
corporation  to  bear  the  burden  of  repair,  to  warrant  the  conclu- 
sion of  the  jury,  that  this  was  a.  corporation  by  prescription.  But 
that  is  not  enough  to  sustain  the  verdict,  because,  if  the  charge 
of  repairing  the  bridge  of  right  beronged  formerly  to  the  guild, 
and  not  to  the  (M>rporation  existing  at  the  same  time,  it  cannot  be 


ited  from  tho  time  of  buildinff,  ought  to  pay  thia  duty.  But  no  queidoii 
wta  mide,  whether  te  ■  corporation  they  were  liable  to  the  tax ;  it  wu 
taken  for  gronted,  that  if  my  would  Lave  been  liable,  Ika/  were  K>  too. 
Iron  MoDgera*  Company  v.  Nalor,  3  Mod.  185;  ITentr.  311;  3Keb.71d, 
cited  in  Cowp.  84,  and  1  Kjd,  3ia  So  a  corporation  in  England  ia  liable 
to  the  poor  rate*.    Cnrtia  «.  Kent  Water  Worki,  7  B.  &.  C  14. 

1 1  Kyd,  319. 

■  a  Inat.  700;  Mayor  of  Lynn  v.  Tamer,  Cowp.  R.  87. 

3  14Eafl^34a 
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supported.  The -charter  says,  tbat  the  almsbouse,  school,  and 
bridge  were  froio  time  to  time  kept  up  aad  repaired  by  the  guild,  out 
of  the  rents,  rerenues,  and  profits  of  Uieir  lands  ;  aud  tbat  by  the 
dissolutioQ  of  the  guild,  the  iDhabiuuts  would  be  left  liable  to  great 
burdens,  which  they  were  bound  to  bear  7  and  theu,  for  the 
supportiog  of  those  great  charges,  it  grauts  to  the  corporation  the 
Isods  which  the  guild  had  had,  and  particularly  enjoins  them  to 
keep  up  the  almshouse  and  school,  without  mentioning  the  bridge. 
Now,  if  the  repairs  of  the  bridge  had  not  been  a  burden  upoo  the 
corporation  b^ore,  it  was  natural  to  suppose,  from  the  previous 
recitai,  that  the  crown,  in  granting  the  lands  to  tbe  corporation, 
would  ha?e  particularly  enjoined  them  to  keep  up  the  bridge. 
Then  as  the  corporation  have  always,  as  far  back  as  living  memoiy 
can  go,  repaired  tbe  bridge,  it  carries  with  it  a  strong  probahllity 
that  that  was  one  of  the  charges  to  which  the  borough,  as  a  cor- 
porate body,  were  before  liable." 

§  3.  On  the  same  principle,  as  has  been  remarked  by  Mr. 
Kyd,  there  is  no  doubt  but  that  corporations  are  subject  to  the  land 
tax.*  It  has  been  decided  in  England,  thai  a  corporation  seixed 
m  fee  of  lands  for  their  own  profit  are  (within  tbe  meaning  of  43 
Eliz.  ch.  2)  inhabitants  or  occupiers  of  such  lands,  and  in  re- 
spect of  them,  liable,  in  their  corporate  capaci^  to  be  rated  to 
Ibe  poor.*  And  tbe  drift  of  the  English  authorities  goes  to  esub- 
lisfa,  tbat  the  tolls  of  canal  companies,  &c.,  though  not  rateable 
per  le,  yet  become  so  when  springing  from  or  connected 
'  witli  land.'  A  lock  has  been  deemed  in  England  a  real  and  sub- 
stantial property,  so  as  to  warrant  a  rateability  of  tolls  received  in 
respect  of  it.     It  was  argued,  that  such  a  rate  would  be  upon  the 

1 1  Eyd,  318;  and  see  Salem  Iron  Foundry  Co.  t^  Danven,  10  Mass,  R. 
514. 

a  Rax  e.  Gardner,  Cowp.  R.  79. 

3  Rex  V.  Tfae  Fioprietora  of  the  Calder  &  Hebte  Navi^lion,  1  B.  &  A. 
S63 ;  Rex  «.  Navigation  of  Salter'a  Lord  Sluice,  4  T.  R.  730 ;  R«x  «■  Hull 
Dock  Company,  5  H.  &  S.  394 ;  Rex  «.  Proprietora  of  BirniiDgbam  Canal 
Navigation,  3  B.  &  A-  570;  Rex  v.  Church trardeoa,  &.&,  12  Eaat,  40;  Rex 
V.  Ragent'fl  Canal  Company,  6  B.  &  C  73a 
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dues  payable  at  the  lock,  and  not  upon  ibe  lock  itself ;  and  thus 
IS  tolls  bad  been  held  not  rateable,  that  these  profits  were  exempt. 
Tbe  court,  however,  considered,  that  the  lock,  id  this  case,  nas  a 
thing  locally  situate  in  the  township,  aod  producing  profit ;  and  that 
the  addition  of  dues  or  rates  was  merely  giving  other  names  for  tbe 
same  subject.' 

Water  power  for  mill  purposes,  not  used,  being  merely  a  ca^ 
pacity  of  land  for  a  certain  mode  of  improvement,  cannot  be 
taxed  independently  of  tbe  land.  As  where  a  dam  extended 
across  a  river,  the  thread  of  which  was  tbe  dividing  line  between 
two  towns,  but  the  water  created  thereby  was  applied  exclusively 
to  drive  mills  situated  in  one  of  the  towns,  it  was  held  that  the 
water  was  not  subject  to  taxation  io  the  other  town.' 

That  corporations  are  liable  to  general  taxes  has  also  been  de- 
cided by  the  Supreme  Court  of  the  State  of  New  York,  where  it 
was  adjudged  that,  under  the  act  for  the  assessment  and  collection 
of  taxes,  corporations  are  liable  to  be  taxed  for  property  owned 
by  them  ;  though  the  act  speaks  only  of  persons  Uable  to  be 
assessed,  and  tbe  term  corporation  is  not  used  at  all.*  In  a  still 
later  case,  in  the  same  State,  the  question  was  made,  whether 
tbe  act  of  1817,  expressly  exempting  from  taxation  the  property 
of  manufacturiug  corporations,  was  repealed  by  the  subsequent 

'  Rez  V-  Mncdoriald,  13  Boat,  334 ;  tnd  see  Rex  v.  Proprietors  of  the  Mer- 
•ey,  &c.  NtvigttioD,  9  B.  &  C.  95;  Rex  o.  River  Wetver  Navigation,  7  B. 
&.  C  70,  note  ;  Rex  e.  Trustees  of  Duke  of  Bridge nater,  9  B.  &  C.  68. 

»  Boston  Manuf.  Co.  v.  The  Inhabitants  of  Newton,  22  Pick.  (Maas.)  R. 
33.  Shaw  C.  J.  delivered  the  opinion,  that  "  the  onlj  question  in  this  case  is, 
whether  Ihe  lovro  of  Nenton  have  a  right  to  tax  the  plsinlifla  for  the  prop- 
erty, and  under  the  circumstances  mentioned-  In  the  first  place,  the  Court 
are  of  opinion,  that  water  power  for  mill  purpoeeo,  not  used,  is  not  a  distinct 
subject  of  taitalion.  It  is  a  capacity  of  land  for  a  certain  mode  of  improve- 
ment, which  cannot  be  taxed  independently  of  the  land.  But  the  objection 
ta  this  mode  of  taxation  is  not  the  only  or  principal  objection  to  tho  tax  in 
question.  The  court  ara  of  opinion,  that  the  water  power  had  been  annexed 
to  the  mills,  that  it  went  lo  enhance  the  value  of  the  mills,  and  could  only 
be  taxed  together  with  tlie  mills,  as  contribntiog  to  increase  their  value. 
As  the  mills  were  wholly  situated  in  Wal(ham,and  were  taxable  there,  they 
were  not  liable  to  be  taxed  in  Newton." 

3  Clinton  Wool  &.  CoL  Man.  Co.  v.  Horse  and  Bennet,  cited  by  Thompwn, 
C.  J.,  in  Tbe  People  v.  Utica  Iw.  Co.  15  Jobna.  (N.  Y.)  R.  783. 
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act  of  1833,  intended  as  a  revision  of  aU  the  laws  upon  Ute  sub- 
ject of  taxation,  and  which  provided,  that  all  incorporated  com- 
panics,  receiriog  a  regular  income,  &c.,  shall  be  considered  permni 
witlun  the  meaning  of  the  act,  and  that  assessments  shall  be  made 
and  taxes  imposed,  and  levied  upon  them  and  collected  in  the  same 
manner  as  upon  individuals,  and  that  the  secretaries  and  treasur- 
ers of  all  manufactvring  companies,  &c.  shall  deliver  a  list  con- 
taining the  real  estate  occupied,  and  the  amount  of  capital  paid 
in  ;  and  it  was  also  made  the  diily  of  the  treasurer  or  secretary  to 
pay  the  amount  of  tax  assessed  upon  tuck  company.  This  lan- 
guage, the  court  thought,  was  as  broad  and  comprehensive  as  it  was 
capable  of  being  made  ;  and  in  terms,  rendered  the  real  and  per- 
sonal estates  of  manufacturing  companies  subject  to  taxation.  And 
hence,  their  opinion  was,  that  it  repealed  the  act  of  1S17,  as  it 
fell  within  the  general  principle,  that  legee  potleriora  priont  con- 
trariaa  abrogant.^  Under  the  revised  statutes  of  New  York,  it 
was  held,  that  moneyed  or  stock  corporations,  deriving  an  income 
from  their  capital,  are  liable  to  taxation,  although  the  income  be 
not  equal  to  the  expenditures  of  such  companies  for  tbe  twelve 
mouths  preceding  the  taxation.*  But  in  that  State  moneyed  cor- 
porations are  not  liable  lo  be  assessed  to  work  on  tbe  public  high- 
ways ;  for  within  the  purview  and  meaning  of  an  act  of  the  Slate, 
they  are  not  subject  to  such  assessments.* 

§  3.  Where  village  taxes  are  directed  to  be  made  upon  the 
freeholders  and  inhabitants  of  the  village,  according  to  law,  a 
moneyed  or  stock  corporation  having  its  ofiice  within  the  bounds  of 
such  village  is  an  inhabitant  within  the  meaning  of  the  act.'*  A  bank 
located  in  a  village  may  be  assessed  for  a  village  tax,  voted  pre- 
vious to  the  bank's  going  into  operation,  if  before  ihe  assessment  be 


1  Columbia  Han.  Co.  ».  Vanderpool,  4  Cowen,  5S6 ;  Ontario  Bank  «. 
Bunnel,  10  Wend.  (M.  Y.)  R.  185;  Blair  *.  Worley,  1  Scsmmon,  (III.)  R. 
17a 

>  People  V.  Siiperviiori  of  City  &.  Countj  of  N.  York,  18  Wend.  (N.  Y.) 
R.C05. 

3  Bank  of  Ithaca  o.  King,  19  Wend.  (N.  Y.)  R.  390. 

*  Ontario  Bank  •.  Bunnel,  10  Wend.  <N.  Y.)  R.  I8& 
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made,  tbe  btnk  is  deriving  an  income  from  its  capital  slock.' 
Bank  stock,  tbe  property  of  tbe  Hartford  insurance  company,  a 
corporation  having  no  local  limits,  but  required  by  its  charter  to 
keep,  and  actually  keeping,  its  office  in  th^  city  of  Hartford,  is 
not  taxable  in  the  town  of  Hartford.'  In  the  case  of  tlie  Salem 
Iron  Foundry  Company  v.  Danvers,^  it  was  held  by  the  Supreme 
Court  of  Massachusetts,  that  a  corporation  is  taxable  for  iu  real 
property  in  tbe  town  nhere  it  lies,  notwithstanding  tbe  individual 
corporators  are  liable  to  be  taxed  for  their  several  shares  thereof 
in  the  towns  where  they  dwell  ;  but  tbat  the  corporate  body  was 
not  so  liable  for  its  personal  property,  used  in  and  about  its  manu- 
factory. As  to  the  pergonal  estate,  tbe  court  say  ;  "  Its  local 
situation  gives  no  right  to  tbe  town  of  Danvers  ;  neither  is  the 
corporation  included  amoi^  the  iDhabitants  of  tliat  town  liable  to 
taxation.  We  should  not  adopt  any  construction  of  the  laws, 
which  would  subject  the  same  property  to  be  Juice  charged  for 
the  same  tax,  unless  required  by  the  express  words  of  a  statute, 
or  by  necessary  implication.  We  are  under  no  such  necessity 
as  to  the  personal  estate.  The  real  owners  are  liable  to  be 
Uxed  for  it  in  their  respective  towns  ;  and  there  is  nothing  in 
the  statutes,  which  subjects  tbe  corporation  also  to  be  taxed  for 
it  in  {he  town  where  the  goods  may  happen  to  be  found.  If 
it  were  otherwise,  such  a  corporation  would  often  be  taxable  in 
many  difierent  towns  at  the^  same  time.  Tbey  may  purchase 
tbe  raw  materials  in  one  place,  and  send  their  manufactures  for 
sale  to  many  others  ;  and  they  would  be  liable  to  taxation  in  each 
of  those  places,  as  well  as  in  that  where  their  manufacture  was 
carried  on,"* 
It  appears  by  the  case  just  cited,  that  with  regard  to  the 


>  Oairego  Bank  v.  Oswego  Tillage,  13  Wend.  (N.  Y.)  R.  544. 

9  Hartford  Sia.  log.  Co.  «■  Hartford,  3  Coon.  R.  15. 

3  10  Hasa.  R.  514.  In  regard  to  political  corpora  I  iona,  the  underatanding 
hu  been,  in  PennaylTania,  that  the  property  of  couniiea  ia  not  taxuble  for 
cit;  or  borough  purposes.  Piper  e.  Singer,  4  Serg.  dt  Rawie,  (Peon.)  R. 
355. 

'•  The  Mine  point  wu  decided  in  Haioe,  id  Gardiner  •■  Cotton  and 
Woollen  Factory,  5  GreenL  (He.)  R.  isa 
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general  powers  to  impose  taxes,  bestowed  upon  tount,  no  such 
construction  can  be  given  to  such  powers,  which  will  subject  the 
same  property  of  a  corporation  to  be  twice  taxed ;  and  that  if 
the  corporate  propertj'  is  taxed  iu  the  hands  of  the  stockholders, ' 
it  cannot,  therefore,  be  taxed  in  the  hands  of  the  corporaUoa. 
And  so  it  has  been  held  in  another  case  in  Massachusetts,  under 
the  fifth  section  of  the  tax  act,  by  which  it  is  euacted,  "  that  for 
such  goods,  &c.,  or  other  stock  in  tnie,  including  itock  em- 
ployed in  manvfactorie$,  ^c,"  that  a  manufacturing  company, 
located  in  the  town  of  Amesbury,  was  not  liable  to  be  taxed 
by  that  town,  for  the  personal  corporate  stock  employed  b  the 


§  4.  It  has  been  the  opinion  of  many  lawyers  (and  among 
them,  some  of  our  most  learned  jurists  and  distinguished  constitu- 
tional lawyer^,)  that  the  above  principle  applies  with  equal  force 
to  the  power  of  a  States  in  relation  to  the  imposition  of  uxes  ; 
and  that  no  such  construction  can  be  given  to  the  power  of  the 
legitlative  department,  as  will  subject  the  proper^  of  a  cor- 
poration  to  be  doubly  taxed.  The  prmciple,  tbat  whenever  a 
general  tax  is  imposed  by  a  State  upon  real  or  personal  property, 
every  corporation  must  contribute  pro  rata,  provided  the  corpo- 
rate stock  has  not  been  already  assessed  in  the  hands  of  the 
individual  proprietors  of  the  stock,  has  been  admitted  on  lU 
hands.  If  it  has  been  already  taxed  for  its  proportionate  amiunt 
of  the  general  assessment,  whatever  it  is,  in  the  hands  of  the' 
individual  owners,  every  extra  imposition  is  of  course  a  specific 
tax  upon  the  corporation,  (like  a  tax  imposed  upon  the  privilege 
of  selling  goods  at  auction)  ;  and  the  great  question  has  been, 
whether  an  incorporated  body,  which  has  been  unconditionally 
instituted,  is  liable  to  such  a  tax,  though  imiocorporated  compan- 
ies may  be. 

The  first  case  in  this  country,  in  which  a  question  like  the 

1  Ameabury  Wool,  tnd  Cot  Man.  Co-  v.  Ameabury,  17  Hut-  R-  461. 
The  Court,  in  this  cue,  held  that  the  volantary  payment  of  part  of  the 
taxes  did  not  affect  tba  right  of  tlie  oorporation  to  recover  the  amoont  of 
monej  paid  by  them  upon  the  illeg»l  aMeMmeDt,  in  an  ac 
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above  tnel  with  a  judicial  determiDatioD,  was  id  1812,  io  the  case 
of  BrowD  t>.  Penobscot  Bank.'  It  was  tbere  decided,  that 
the  act  which  imposed  two  per  cent,  per  moDtb  on  the  amount 
of  hills  of  any  bank,  o/  whieK  payment  u  by  tvch  bank  refvmdf 
militated  with  no  principle  of  the  constitution,  either  of  the  United 
States,  or  of  the  State  of  Massachusetts.  The  tax  in  this  case, 
it  will  be  observed,  was  inflicted  as  a  penalty  for  the  violation  of 
an  important  corporate  duty,  and  therefore,  it  affords  no  autboriiy 
for  the  infliction  of  a  simitar  penalty,  in  cases  where  no  negligence 
or  misconduct  appears.  On  the  contrary,  the  court  say  respecting 
the  penalEy  ;  "  As  it  bad  no  retroipeetive  effect,  there  was  no 
ground  of  complaint  oo  the  part  of  the  banks."  We  are  led  to 
understand,  that  the  court  meant  to  imply  by  this  expression,  that 
if  the  lax  had  not  been  imposed  as  a  penalty  for/ufure  miscon- 
duct, or  want  of  punctuality  and  promptitude  in  the  performance 
of  duly,  it  would  not  have  been  constitutional.  The  court 
apparently,  in  ihls  case,  justified  the  tax  as  being  a  proper  punish- 
ment for  a  breach  of  trwt ;  and  upon  the  ground,  that  the  corpo- 
ration had  substantially  varied  from  the  purposes  for  which  it  bad 
an  existence.  They  seemed  to  have  taken  the  view  which  Mr. 
Burke  took  in  bis  speech  on  the  East  India  Bill,  that  every 
commercial  privilege  for  the  mere  private  benefit  of  the  holders' 
was  a  tfMtt,  and  that  it  was  the  very  nature  of  a  trustee  to  be 
accountable,  and  the  trust  even  totally  to  ceate,  when  it  was 
perverted  from  its  purpose.'  And,  if  the  bank  of  England,  he 
said,  should  be  oppressed  with  demands  it  could  not  answer,  or 

1  Brown  e.  Preoitient,  Directors  and  Co.  or  Penobscot  Sank,  6  Haea.  R. 
445. 

^  "To  irhom  then  would  I  make  the  EiBt  IndlA  Company  accountable  P 
Whf,  to  parliament,  to  be  sure;  to  parliament,  from  whom  their  trust  wm 
derived;  to  parliament,  whicb  is  alone  capable  of  comprehending  the  mag- 
nitude of  its  object  and  its  abuse,  and  alone  capable  of  an  eRbctnal  legis- 
lative Temed^.  The  very  charter,  which  is  held  ont  to  exclude  parliaineiit 
froDi  correcting  malveraalion  with  regard  to  the  high  trust  vested  in  the 
company,  is  the  very  thing  which  at  once  gives  a  title  and  imposes  a  duty 
on  ue  to  interfere  with  effect,  iBkemer  power  and  avlhoniy  origmaUji  daivtd 
from  amdea  art  pwtrUd  Jrm^  their  ^urpoit,  and  become  wutnmtntt  iff 
vrotig  and  motentt."  —  Burke's  Speeeh  on  E.  India  Bill. 
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engBgeinents  which  it  could  Dot  perform,  do  charter  should  protect 
the  management  from  correction.' 

But  the  American  books  afford  us  precedeDta  for  the  iofiiction 
of  a  penalty  like  the  one  above  mentioned,  in  ihe  shape  of  a 
specific  tax  upon  a  corporation,  which  his  not  been  guiltj  of  any 
omission  of  duty  or  mismanagement. 

In  the  year  181?,  in  the  case  of  the  Portland  Bank  e.  Aptborpe, 
ID  Massachusetts,*  it  was  decided  hy  the  Supreme  Court,  that  aa 
act  levying  a  tax  on  the  stock  of  an  Incorporared  Banking  Com- 
pany, whose  charter  existed  prior  to  the  passing  of  the  act,  was 
within  the  constitutional  authority  of  the  legislature.  The  ques- 
tion was  taken  up  by  the  court,  not  in  reference  to  the  constitu- 
tion of  the  United  States  ;  and  the  prohibition  therein  conuined, 
as  to  the  impairing  the  obligation  of  contratttt  is  not  noticed. 
It  was  considered  wholly  in  reference  (o  the  constitution  of 
Massachusetts,  and  to  the  words  of  that  constitution,  which 
authorize  the  legislature  "to  impose  and  levy  proportionate  and 
reasonable  assessments,  rates,  and  uxes  upon  all  the  inhabitants 
of,  and  persons  resident,  and  estates  lying  within  the  common- 
wealth ;  and  also  to  impose  and  levy  reasonable  duties  and 
excises  upon  any  produce,  goods,  wares,  merchandise,  and 
commodities  whatsoever,  brought  into,  produced,  mauufaciured, 
or  being  within  the  same."  The  court  admitted,  at  once,  that 
the  tax  could  not  be  justified  under  the  Jiril  branch  of  the  before 
mentioned  power,  viz.  that  which  required  taxes  to  be  proportion- 
ate;  the  exercise  of  which  required,  they  said,  an  estimate  or 
valuation  of  all  the  property  in  the  Commonwealth  ;  and  then  an 
assessment  upon  each  individual,  accorduig  to  his  proportion  of 
that  property.  And  the  court  say  expressly  ;  *'  To  select  any 
individual  or  company,  or  any  specific  article  of  property,  and 
assess  them  hy  themselves,  would  be  a  violation  of  this  provision 
of  the  Constitution."  They  then  refer  to  the  Mcond  branch  of 
the  before  mentioned  power,  relating  to  reasonable  duties,  and 


9  PreaidenI,  Directon  and  C^.  of  Portlud  Bank  v.  Aptboipe,  12  Haas.  R. 
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excises,  upon  goods,  merchaodise,  and  eommodiiiet.  This  last 
word,  ibe  court  consider,  will  embrace  every  tbing,  which  may 
be  a  subject  of  ^taxation  ;  and  that  it  had  always  been  applied  by 
the  JUanachuttttt  legislature  to  the  pritiUge  of  uting  particular 
branchet  of  bvsitun,  or  employment,  as  the  business  of  an  auction- 
eer, tavefD- keeper,  retailer  of  spirits,  &c.  The  Court  in  fact 
considered,  that  under  the  general  term  *'  commodity "  the 
legislature,  in  subjecting  an  incorporated  bank  to  a  ipeeifie  lax, 
were  authorized  so  to  do,  because  they  might  exact  sums 
of  money  from  vendue-masters,  retailers,  and  other  persons, 
who  have  a  natural  right  to  exercise  certain  employments,  until 
forbidden  by  the  government ;  and  because  the  legislature,  when 
they  granted  the  charter,  did  not  expressly  relinquish  the  right  of 
levying  a  tax  upon  the  business  the  corporation  should  traosact, 
during  (he  contbuance  of  its  charter.  They  give  this  hypothet- 
ical case ;  Suppose,  that  heretofore  the  legislature  should  have 
enacted,  that  do  person  should  keep  a  public  house,  or  retail 
spirituous  liquors,  without  a  license  from  some  autbority  by  them 
designated ;  hut  without  exacting  any  tax  or  duty  therefor ; 
could  it  he  contended,  tliat  afterwards  they  were  precluded  from 
establishing  a  tax  or  excise  upon  the  business  thus  permitted  to  be 
exercised  f  " 

We  know  no  case,  where  an  individual,  whether  he  has  paid 
a  certain  sum  in  money  or  not,  if  be  has  made  a  contract  with 
the  government,  or  any  of  its  authorized  agents,  by  which  he 
has  been  hcensed  lo  prosecute  any  kind  of  business  or  trade, 
can  be  called  on  to  pay  for  the  privilege,  before  the  expiration  of 
the  license. 

A  grant  of  a  charter  of  incorporation,  it  was  held  in  the  case 
of  Dartmovth  Colkge,  and  in  other  cases,  is  an  executed  con- 
tract,  and  if  such  a  grant  is  a  contract,  what  does  the  contract 
amount  lo,  but  a  grant  of  the  privilege  of  pursuing  Ihe  trade 
for  the  prosecutioD  of  which  the  corporate  body  was  organ- 
ized, without  the  imposition  of  any  new  conditions  or  ex- 
actions ?  What  we  mean  is,  that  although  the  Stale  may  be 
one  of  the  parties  to  a  contract,  yet  it  is  no  more  capable 
of  exacting  the  performance  of  new  conditions  Eroin  the  party 
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with  wbom  it  contracts,  than  the  latter  has  of  exacting  more 
ftdvaotageous  terms  from  the  Sute.  Suppose  that  a  State  in 
creatmg  a  bank  should  impose  au  annual  tax  of  one  per  ctnt  oo 
its  capital,  and  make  no  express  reservation  of  a  right  to  impose 
any  greater  tax.  The  tax  being  inserted  in  the  chaner  becomes 
a  part  of  the  contract,  and  is  a  consideration  in  addition  to  the 
public  good  for  the  privilege  of  incorporation.  Would  it  be 
pretended,  in  such  a  case,  that  the  State  is  competent  to  increase 
the  tax,  thus  imposed,  at  its  discretion  ?  Most  certainly  not. 
Tbe  very  nature  and  terms  of  the  contract,  as  every  one  must 
admit,  carry  nith  it  a  pledge,  that  oo  innovations  are  to  be  made, 
aor  new  taxes  imposed,  so  long  as  the  annual  tax  originally  agreed 
upon  by  the  contracting  parties  is  faithfully  paid.  Suppose,  also, 
that  a  bonus  of  $  10,000  b  paid  by  tbe  corporators  for  their  bank 
charter,  —  the  State,  it  will  not  be  pretended,  could  pass  a  subse- 
quent act,  requiring  tbe  corporation  to  pay  $  15,000,  instead  of 
the  sum  specified  in  the  charter.  Even  a  refusal  on  the  part  of 
the  corporators  to  pay  the  $  10,000,  as  agreed  upon,  could  not  be 
a  greater  breach  of  the  contract.  And  what  stockholders  of  a 
baok  would  stipulate  (which  is  commonly  done)  to  pay  a  tax,  or 
ivonus,  with  a  conviction,  that  the  legislature  possessed  an  unlimited 
power  to  alter  and  increase  it  at  iu  pleasure  ?  Where  there  is  a 
mutual  consideration,  the  contract  is  clearly  obligatory  on  each  of 
the  contracting  parties.  There  can,  therefore,  be  no  difference 
between  the  cases  which  have  been  supposed,  by  way  of  illustta- 
tion,  and  a  charter  granted  without  requiring  a  tax  or  bonus. 
Tbe  public  good,  of  itself,  is  a  consideration  as  strongly  binding 
on  the  faith  of  tbe  legislature,  as  though  there  had  been  an  addi- 
tional consideration  of  a  pecuniary  nature. 

In  the  case  of  Dartmovih  College,  the  Trustees  of  that  institu- 
tion were  divested,  by  a  law  of  New  Hampshire,  of  the  property 
which  tbey  held  from  the  founder,  and  which  was  transferred  to 
other  Trustees,  for  tbe  support  of  a  different  institution,  called 
"Dartmouth  Univertity."  The  law  in  this  case  was  decided  to 
be  unconstitutional,  on  the  ground  of  impairiug  the  obligation  of  a 
contract.  Now  it  is  extremely  difficult  to  perceive,  that  this  case 
is  in  any  respect  different,  tn  principle,  from  the  one  immediately 
under  consideration.     And  tbe  difference  in  priitciple  could  not 
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ha?e  been  any  greater,  if  the  legislature  of  New  Hampsliire  had 
appropriated  the  funds  of  the  College  to  the  pvbKc  Ireamry.  la 
each  case,  the  coDtract  is  essentially  altered^  and  in  eacli  case, 
therefore,  its  obligation  is  essentially  impaired. 

The  principle  recogoised  by  the  Supreme  Court  of  Pennsylva- 
nia,' that  all  trades  and  occupations,  by  which  men  acquire  a  live- 
lihood, may  be  taxed,  has  as  a  general  principle,  we  apprehend, 
never  been  controverted  ;  and  the  only  question,  which  can  arise 
in  such  a  case,  is  as  to  the  effect  of  a  power  bestowed  and  license 
given  to  carry  on  the  trade  or  occupation,  by  a  charter. 

By  an  act  of  the  legislature  of  Rhode  Island,  it  was  directed, 
that  all  the  banks  in  the  State  should  annuaUy  pay  to  tbe  State  a 
tax,  at  the  rate  of  twelve  and  a  faalf  cents  upon  every  one  hundred 
dollars  of  the  capital  stock  actually  paid  in.  This  lax,  it  will  be 
observed,  was  a  specific  tax  upon  the  corporation,  and  was  in  ad- 
diiioD  to  tbe  general  State  tax.  The  charters  of  several  of  tbe 
Rhode  Island  banks  —  among  which  was  the  Providence  Bank  — 
are  unlike  those  which  are  granted  at  this  day  ;  that  is,  they  are 
free  and  unconditional,  and  were  granted  without  any  limit  as  to 
time.  The  Providence  Bank  refused  to  pay  the  tax  as  above 
exacted,  on  tbe  ground,  that  it  was  a  burthen  upon  its  corporate 
franchises,  the  power  to  impose  which  was  not  expressly  reserved 
in  the  charter.  Its  property  was  accordingly  seized  by  tbe  sheriff, 
upon  the  warrant  of  the  State  Treasurer,  to  the  amount  required 
by  tbe  act.  Tbe  sheriff  and  treasurer  were  thereupon  both  sued 
in  an  action  of  trespass,  and  it  was  thus,  that  tlie  question  of  the 
conBtiiuli<Miality  of  the  above  law  was  finally  brought  before  tbe 
Supreme  Court  of  the  United  States.* 

Now  it  will  be  observed,  that  the  question,  presented  by  the 
above  statement  of  facts,  was  not  whether  the  capital  of  the  bank 
was  exempted  from  taxation,  and  no  such  idea  appears  to  have 
been  advanced  in  the  argument  of  the  counsel  for  the  bank  ;  but 
tbe  point  in  ctHilroTeray  seems  lo  have  been,  whether  the  grant  of 
the  charter  opened  to  the  State  any  neu  source  of  revenue.  The 
right  of  the  State  to  tax  the  property,  both  real  and  personal  of 


'  Riddle  o.  The  CommoDweBlth,  13  S.  &  Rawle,  [Penn.]  R.  i 
>  Providence  Bank  e.  Billings,  4  Peters,  R.  SU. 


D.qit.zeaOvGoOt^lc 


380  PRIVATE   CORFORiT)0!*S.  [CH.  XIII. 

the  bankj  appears  to  bava  been  admitted  ;  that  is  to  say,  were 
there  a  general  State  tax  upon  real  or  personal  property,  the  prop- 
erty composing  the  capital  of  the  bank  was  liable  therebj  to  con-  ' 
tribute  its  proportioD.  In  the  opinion  of  the  Court,  however, 
it  appears  to  be  assumed,  that  the  bank  was  contendiog  a^inst 
way  such  liability.  Thus,  say  the  Court ;  **  The  charter  con- 
tains no  itipulalion  prominng  an  exemption  from  taration." 
Again ;  "  No  words  have  been  found  in  the  charter  which,  in 
themselves,  would  justify  the  opinion,  that  the  power  of  taxation 
was  in  the  view  of  either  of  the  parties,  and  that  an  exemption 
from  it  uat  iniendtd,  thovgh  not  expretsed."  It  appears  by  this 
language,  certainly,  that  the  Court  took  the  ground,  that  the  bank 
claimed  an  entire  exemption  from  the  general  and  ordinary  impo- 
sition of  a  State  tax  ;  and  the  opinion  of  the  Court,  from  almost 
the  beginning  to  the  conclusion,  is  bottomed  upon  that  basis. 

We  much  doubt  if  there  is  any  man  who  would  refuse  to  accede 
to  the  proposition  laid  down  by  the  Court,  that  '*  the  taxing  power 
ia  of  vital  importance,  and,  that  it  is  essential  to  the  existence  of 
the  government ; "  or  who  would  hesitate  in  admitting,  that  "  the 
relinquishment  of  such  a  power  is  never  to  he  assumed."  But 
the  claim  of  the  Providence  Bank,  as  we  should  understand  it, 
(and  as  we- know  it  is  understood  by  others,)  was  not  for  any 
ftlinqmshment  of  the  taxing  powei  of  the  State.  On  the  contrary, 
the  ground,  upon  which  the  bank  proceeded,  was  not  in  the  least 
in  derogation  of  any  prerogative  the  State  might  have  exercised, 
if  it  had  never  given  such  a  charter.  Before  the  franchise  which 
was  guaranteed  by  the  charter  existed,  it  would  be  nonsense  to 
say  the  franchise  could  be  taxed  ;  and  when  the  franchise  was 
ushered  into  being,  the  question  was,  whether  the  power  to 
tax  it  did  attack.  We  are  unable  to  view  the  real  question 
in  this  case  in  any  other  light  than  the  following.  Did  the  right 
to  tax  the  franchise  conferred  by  the  State  evkk  exist  f  and  not 
whether  it  has  been  impUtdly  exempted  from  the  right.  It  would 
seem,  however,  to  have  been  the  view  of  the  court,  that  the  bank 
had  arrogated  to  itself  an  entire  freedom  from  the  power  which 
the  Slate  had,  before  the  establishment  of  the  bank,  to  tax  the 
property  composing  its  capiul,  in  common  with  all  other  property. 
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"  The  plsiDtifis,"  say  the  Court,  "  would  give  to  this  charter  the 
same  conslructioD,  aaif  it  contained  a  clante  exempting  the  bank 
from  taxation  on  itt  $tock  in  trade." 

The  Court  say  agaio,  that  "  Land  has  id  many,  perhaps  in  all 
the  States,  heen  granted  hy  the  governmeDt  since  the  adoption  of 
the  Constitution.  This  grant  is  a  contract,  the  ohject  of  nhich 
is,  that  the  profits  issuing  from  it  shall  enure  to  the  henefit  of  the 
grantee  ;  yet  the  power  of  taxation  may  be  carried  so  far  as  to 
absorb  those  profits.  Does  this  impair  tlie  obligation  of  the  con- 
tract  ?  The  idea  is  refuted  by  all,  and  the  proposition  appears 
so  extravagant,  that  it  is  difficult  to  admit  any  resemblance  in  the 
cases  aforesaid.  Yet  if  the  proposition  for  which  the  plaintiff$ 
contended  be  true,  it  carries  u»  to  this  point."  Now,  with  the 
most  profound  respect  for  the  opinion  of  the  judges  of  the  Su- 
preme Court,  we  are  compelled  to  say,  that  we  cannot  agree,  Uiat 
the  proposition  really  contended  for  hy  the  plaintiffs  goes  to  the 
eitent  here  pronounced.  We  do  not  wish  for  a  better  example, 
by  the  way,  than  that  given  by  the  Court  (of  land)  to  illustrate 
the  precise  principle  which,  as  we  conceive,  was  contended  for 
by  the  Providence  Bank.  The  bank  put  their  case  upon  the 
principle  which  admits,  that  every  man  who  receives  a  grant  of 
land  from  the  Sute  is  liable  to  be  taxed  for  it ;  but  which  denies 
the  power  of  the  State,  after  having  taxed  the  land,  to  exact  the 
payment  of  any  additional  impost.  The  bank  acquiesces  in  the 
claim  of  the  legislature  to  tax  the  whole  of  its  property  to  the 
same  extent,  that  all  other  properly  is  taxed,  but  resists  the  claim 
to  all  extra  pecuniary  burthens.  But  if  asked,  "  If  tlie  policy 
of  the  State  should  lead  to  the  imposition  of  a  tax  upon  unincor- 
porated companies,  could  those  which  might  be  incorporated 
claim  an  txemption  ?  "  We  apprehend,  that  no  one  would  say, 
there  was  any  distinction  between  unincorporated  companies  and 
those  incorporated,  where  a  general  tax  is  imposed  upon  real  or 
upon  personal  property.  In  one  point  of  view,  however,  there 
is  an  important  distinction  between  them,  (and  one  which  we  be- 
lieve has  never  been  denied,)  which  is  —  if  the  legislature  should 
enact,  that  in  future  no  association  should  prosecute  the  business 
of  banking,  unincorporated  companies  established  for  that  purpose 
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would  be  reached  by  it,  whereas  companies  uncoaditicMially  K- 
tented  for  that  purpose  would  not  be.  Tbe  existence  of  the 
former  is  b1wb/s  at  the  mercy  of  the  legislature  ;  but  the  existence 
of  the  other  is  put,  by  solemn  stipulatiou,  completely  beyond  tbe 
legislative  power  to  destroy  it. 

Again,  say  the  Court;  "Any  privileges  which  may  exempt 
it  (the  corporation)  from  the  burthens  common  to  individuals,  do 
not  necessarily  flow  from  the  charter,  but  must  be  expressed  in 
it,  or  they  do  not  exist."  We  inquire  of  every  person,  who  has 
alleoiively  examined  the  case  of  the  Providence  Bank,  whether 
that  bank  has  demanded  an  exemption  from  tbe  burthena  common 
to  individual  ?  And  whether  tbe  point  at  issue  was  not,  that 
all  exactiom  upon  the  privihgt,  conferred  by  the  charter,  "  mnst 
be  expressed  in  it,  or  they  do  not  exist."  The  bank  say,  that 
while  they  are  subject  to  the  same  bvrthens,  they  have  the  same 
rights  as  individuals.  What  in  fact  it  appears  tbe  bank  wished  to 
bave  decided,  was,  1st :  K  an  individual  upon  a  good  con- 
sideration is  unconditionally  licensed  to  pursue  a  particular  occu- 
pation, can  he  be  called  upon  by  a  specific  lax  to  pay,  at  a  future 
period,  any  thing  more  than  what  was  stipulated  in  tbe  contract  ? 
and,  if  not,  2d  :  Whether  a  corporate  body  which  has  been  thus 
licemed  can  be  called  upon  for  that  purpose  ;  and  3d  :  Has  not 
tbe  Providence  Bank  by  the  free,  unconditional,  and  unqua]i6ed 
terms  of  its  charter,  been  established  and  licetued  to  pursue  tbe 
trade  of  banking .'  In  tbe  celebrated  case  of  Dartmouth  Col- 
lege, the  trustees  of  that  institution  were  divested  l:^  a  law  of 
New  Hampshire  of  the  proper^  which  tbey  held  from  tbe 
founder,  and  which  was  transferred  to  other  trustees  for  the  sup- 
port of  a  diflerent  institution  called  *'  Dartmouth  University." 
The  law  in  this  case  was  held  to  be  unconstitutional.  Now, 
would  it  not  have  been  equally  unconstitutional  if  tbe  funds  bad 
been  drawn  away  by  a  ipeeific  tax  ?* 


1  Aa  tbe  prorot&tiva  of  taxation  ia  one  of  great  impoitance,  and  one  that 
U  oflen  abused,  we  aball  here  cite  the  obsemtioDB  upon  it,  which  we  Bit4 
in  the  3d  volume  of  Keot'i  CominentBriei,  p.  S68. 

"Every  person  la  entitled  to  be  protected  in  the  enjoyment  of  bis  proper- 
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The  act  incorporating  the  Northern  Bank  of  Kentucky  re- 
quired the  payment,  by  the  corporation  to  the  State,  of  a  tax  of 
tweoty-fire  cents  per  aonura  on  each  share  of  the  stock,  which 
ought  he  increased  to  not  exceeding  fifty  cents,  or  diminished. 

ty,  not  oolj  rrom  iavuinni  of  it  by  individuala,  but  from  alt  uneqasl  tod 
uodue  uussmenta  on  the  part  of  governmenL  It  is  not  aufficient,  that  no 
tax  or  imposition  cpn  be  imposed  upon  the  citiiens,  but  b;  their  repreeenta- 
tiveainthelegialature.  The  citizen*  are  entitled  to  require,  that  the  legialaturfl 
itaelf  shall  cbum  >11  public  taxation  to  be  fair  and  equal  in  proportion  to  the 
Ttlne  of  property,  m  ttiat  no  on«  claM  of  individual*,  and  no  one  epeeiee  of 
property,  may  be  unequally  or  unduly  asaesaed.  A  just  and  perfect  syatem 
ia  still  a  deaiderttum  in  civil  government,  and  there  ia  constantly  existing 
welt  founded  complaint,  that  ooe  species  of  property  is  made  to  sustain  an 
unequal,  and  consequently,  an  uujust  pressure  of  the  public  burthens.  The 
■trongest  instance  in  this  State,  and  probably  in  others,  of  this  inequality, 
ia  the  aaseasomnt  of  taxes  upon  wild  and  unproductive  Isnda ;  and  the  op- 
pwaaion  upon  this  description  of  real  property  baa  been  so  gnat,  as  to 
diminisli  exceedingly  its  valua.  This  property  ia  assessed  in  each  town  by 
KBseaeors  residing  in  each  town,  and  whose  interest  it  ia  to  exaggerate  the 
value  of  sucb  property,  in  order  to  throw  u  great  a  share  aa  possible  of  the 
lazes  to  be  raised  within  the  town  upon  the  non-resident  proprietor.  The 
wild  land,  which  the  owner  finds  it  impossibte  to  settle,  or  even  to  sell, 
without  great  sacri&e,  and  which  [M^uces  no  revenue,  ia  aaseaaed  oot  only 
for  auch  cbargea  ss  may  be  deemed  directly  beneficial  to  the  land,  such  as 
nuking  and  repairing  roads  and  bridges,  but  for  all  the  wants  and  purposet 
of  the  inhabitanlB.  It  is  made  auxiliary  to  the  maintenance  of  the  poor, 
and  the  destruction  of  wild  animals;  and  the  inhabitants  of  each  town  have 
been  lefl  to  judge,  in  their  discretion,  of  the  extent  of  their  wants.  Such 
a  power  vested  in  the  inhabitants  of  each  town  of  raising  money  for  their 
own  use,  on  tlie  properly  of  others,  has  produced,  in  many  instances,  veiy 
great  abuses  and  injustice.  It  haa  corrupted  the  morale  of  the  people,  and 
led  to  the  plunder  of  the  property  of  non-resident  landholdera.  This  waa 
carried  to  such  enormous  extent  in  the  county  of  Franklin,  as  to  awaken  the 
attention  of  the  legislature,  and  to  induce  them  to  institote  a  special  com- 
mission, to  inquire  into  the  frauds  and  abuses  committed  under  this  power, 
and  also  to  withdraw  entirely  from  the  inhabitants  of  new  towns  the  power 
of  raising  money  by  asaoaamenta  upon  properly,  for  the  destruction  of  nox- 
ious animal*.  The  ordinance  of  Congress,  of  the  13th  of  July,  1787,  passed 
for  the  government  of  the  nnthweetern  territory,  anticipated  Ihia  propensity 
to  abose  of  power,  and  undertook  to  guard  against  it,  by  the  provision,  that 
in  no  case  should  any  legislature  within  that  territory  tax  the  lands  of  non- 
raaident  pioptieton  higher  than  dwae-^iMideiita.    There  ia  a  similar  pro- 
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This  WB9  held  to  be  a  contract  between  the  Slate  and  stockhold- 
ers, which  exempted  the  stock  from  any  other  taxation.'  And 
where  the  act  incorporating  a  company  in  New  Jersey  provided 
for  the  payment  of  certain  taxes  to  the  State,  and  then  enacted, 
'*  diat  no  burthen  or  other  taxes  or  imposts  sbotild  be  levied  or  as- 
sessed upon  said  company  ;  "  it  was  held,  that  this  does  not  ex- 
empt  the  franchises  or  privileges  merely  of  the  company,  but  the 
company  generally  and  its  property,  from  taxes,  for  county,  town- 
ship, and  all  other  purposes  than  those  stated  in  the  charter.* 

By  a  clause  in  the  charter  of  the  Newton  Bank,  in  North 
Carolina,  it  is  enacted,  that  a  tax  of  one  per  centum  shall  be 
levied  on  all  stock  boldeo  in  said  bank,  except  on  the  stock  bol- 
den  by  the  Slate,  which  shall  be  paid  to  the  treasurer  of  the 
State  by  the  president  or  cashier  of  the  bank,  on  or  before  the 

vinon  in  the  coBititutioB  of  Minouri,  and  ono  still  .broader  in  that  of  the 
Bute  of  Illinoia.  It  is  declared,  generallT,  in  that  of  the  latter  Suta,  that 
the  mode  of  lerfing  a  tax  shall  be  by  valuation,  to  that  eveiy  penoa  abould 
pay  tax  in  praportioD  to  the  value  of  hi*  property  in  poeseMion. 

"  This  duty  of  protectiDK  every  man's  property,  by  means  of  just  laws, 
promptly,  uniformly,  and  impartially  adminiatered,  is  one  of  the  stroDgeat 
and  most  iotereating  of  obligations  on  the  part  of  government,  and  fraqnant- 
ly  ia  found  to  be  the  moat  difficult  in  the  performance.  Mr.  Hume  loolced 
upon  the  whole  apparatus  of  government,  as  having  ultimately  no  other  ob- 
ject or  purpose  than  the  distribution  of  justice.  The  appetite  for  property 
is  so  kaen,  and  tlie  blesainge  of  it  are  so  palpable  tfnd  so  impressive,  that 
the  pasaion  to  acquire  is  incosaanlly  buay  and  active.  Every  man  ia  striving 
to  belter  bis  condition ;  and  in  the  constant  atrugglea  and  jealons  collision 
between  men  of  property  and  men  of  no  property,  the  one  to  acquire,  and 
the  other  to  preserve,  and  between  debtor  and  creditor,  the  one  to  exact  and 
the  other  to  evade  or  postpone  payment,  it  ia  to  be  expected,  especially  in 
popular  governments,  and  under  the  influence  of  the  sympathy  which  the 
poor  and  the  unfortunate  naturally  excite,  that  the  impartial  course  of  josiice, 
and  the  severe  duties  of  tbe  lawgiver  should  in  some  degree  be  disturbed.  One 
of  the  objects  of  the  Constitution  of  the  United  States  was  to  eeiablieh  jua- 
tice;  and  this  it  has  done  by  the  admirable  distribution  of  its  powert^  and 
the  checks  which  it  has  placed  on  the  local  legislation  of  the  Slatea.  Theae 
cbecliB  have  already,  in  their  operation,  essentially  contribnted  to  the  protec- 
tion of  the  riglits  of  property." 

1  Johnson  v.  Commonwealth,  7  Dana,  (Ky.)  R.  342. 

B  State  e.  Berry,  3  Hanwon,  (N.  J.]  R.  13&. 
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first  day  of  October,  in  each  and  ereiy  year.  For  eighteen 
jears  after  the  passage  of  this  act,  the  officers  of  the  bank  bad 
paid  the  tax  speci6ed,  but  charged  it  against  the  whole  corpora- 
tioD,  instead  of  the  private  stockholders,  whereby  the  stock,  hoi- 
dea  by  the  State,  was  made  to  pay  a  part  of  said  tax.  Where- 
Dpoo  an  informatioQ  was  filed  against  the  hank,  to  recover  the 
amount  of  taxes  which  had  thus  been  borne  by  the  State  stock, 
and  to  have  the  same  deducted  out  of,  or  charged  upon  the  stock 
of  private  holders,  when  it  was  held,  (one  judge  dissenting,)  that 
by  a  proper  construction  of  the  above  recited  clause,  taken  in 
connexion  with  other  parts  of  the  charter,  the  tax  was  not  paya- 
ble out  of  the  profits  as  such,  declared  to  each  individual ;  that 
it  was  not  payable  out  of  the  other  separate  estate  of  the  holder  ; 
that  it  was  not  payable  out  of  the  separate  stock  holden,  because 
that  could  not  be  reached  by  the  collecting  officers  ;  because,  if 
reached  through  the  corporation,  it  would  render  the  shares  of 
unequal  value,  diminish  the  capital,  and  be  a  fraud  on  purchat- 
ers ;  that  it  was  payable  at  all  events,  every  year,  and  that  there- 
fore, for  the  above  reasops,  it  was  payable  out  of  the  common 
funds  in  the  hands  of  the  officers,  as  such,,  whether  those  funds 
consisted  of  capital  or  profit.* 

§  5.  The  question,  whether  one  or  more  of  the  States  could, 
by  taxation  control,  or  indirectly  contravene  the  measures  of 
the  government  of  the  United  States,  was  fully  and  deliberately 
settled  in  the  case  of  M'CuUoch  t>.  The  State  of  Maryland.*  In 
ibis  case  the  State  had  imposed  a  tax  upon  the  Branch  Bank  of 
the  United  States,  which  was  therein  established  ;  and,  assuming 
the  bank  to  be  constitutionally  created,  the  question  arose  on  the 
constitutionality  of  the  State  tax.  The  decision  of  the  court 
was,  that  no  State  government  bad  a  right  to  tax  any  of  the  con- 
stitutional powers,  nor  to  control,  nor  to  fetter  with  restrictions 

1  AttonMy  Gener&l «.  Bank  of  Newbem,  1  Dev.  &  Bat  (N.  C.)  Eq.  R. 
216. 
»  4  Whealoo,  R.  3IR 
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any  law  of  Congress,  which  wu  passed  to  cany  into  effect  the 
powers  vested  in  the  national  goverameat.' 

We  deem  it  improper  to  pass  over  this  importaot  decision  of 
the  United  States  Supreme  Court,  without  offering  to  our  readers 
the  notice  which  has  been  taken  of  it,  and  the  manner  in  which  it 
has  been  stated,  by^  one  of  our  most  efiligbtened  constitutional 
lawyers  ;  we  mean  (he  ex-chancellor  of  New  York,  Kent.* 
In  the  first  volume  of  his  *'  Commentaries,"  and  in  the  chapter 
in  which  he  ably  and  fully  treats  of  the  constitutional  restrictions 
on  the  powers  of  the  several  States,  he  has  devoted  one  or  two 
p^es  to  the  decision  above  referred  to,  which  we  here  introduce. 

*'  To  define  and  settle  the  bounds  of  the  restriction  of  the 
power  of  taxation  in  the  States,  and  especially  when  that  restric 
tion  was  deduced  from  the  implied  powers  of  the  general  govern- 
ment, was  a  great  and  difficult  undertaking  ;  but  it  appears  to  have 
been,  in  this  instance,  most  wisely  and  most  successfully  per- 
formed. It  was  declared  by  the  court,  that  it  was  not  to  be  de- 
nied, that  the  power  of  taxation,was  to  be  concurrently  exercised 
by  the  two  governments ;  but  such  was  the  paramount  character 
of  the  constitution  of  the  United  States,  that  it  had  a  capacity  to 
withdraw  any  subject  from  the  action  even  of  this  power,  and  it 
might  restrain  a  State  from  any  exercise  of  it,  which  may  be  in- 
compatible with,  and  repugnant  to,  the  constitutional  laws  of  the 
Union.  The  great  principle  that  governed  the  case  was,  that  the 
constitution  and  the  laws  made  in  pursuance  thereof  were  supreme, 
and  that  they  controlled  the  constitution  and  laws  of  the  respec- 
tive States,  and  could  not  be  controlled  by  them.  It  was  of  the 
very  essence  of  supremacy,  to  remove  all  obstacles  to  its  acticMi 
within  its  own  sphere,  and  so  to  modify  every  power  vested  in 
subordinate  governments  aa  to  exempt  its  own  operations  from 
their  influence.    A  supreme  power  must  control  every  other  pow- 

1  Aa  to  the  power  of  Coiiktws  to  create  coiporatitHU,  mo  ante,  p>  4^ 
54. 

<  All  questioDB  of  corporation  Uw,  which  ^w  out  of  the  peculiar  nature 
orour  govemment,  and  wliich  iDvoWe  queationa  of  constitutional  law,  will 
jamifj,  ID  a  treatise  of  this  sort,  copious  extracts  iVom  the  opinions  of  our 
beat  conatitutioaal  lawyera. 
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er  which  is  repugnaot  to  it.  The  right  of  taxation  in  the  States 
extends  to  all  subjects  over  which  its  sovereign  power  extends, 
and  no  further.  The  sovereignly  of  a  State  extends  to  every- . 
thing  which  exists  by  its  own  authority,  or  is  introduced  hy  its 
permission  ;  but  it  does  not  extend  to  those  means  which  are 
employed  hy  Congress  to  carry  into  execution  their  constitution- 
al powers.  The  power  of  State  taxation  is  to  be  measured  by 
the  extent  of  the  Sute  sovereignty,  and  this  leaves  to  a  State 
the  command  of  all  its  resources,  and  the  unimpaired  power  of 
taxing  the  people  and  property  of  the  State.  But  it  places  be- 
yond the  reach  of  State  power  all  those  powers  conferred  on  the 
goverament  of  the  Union,  and  all  those  means  which  are  given 
for  the  purpose  of  carrying  those  powers  into  execution.  This 
principle  relieves  from  clashing  sovereignty  ;  from  interfering 
powers  ;  from  a  repugnancy  between  a  right  in  one  government 
to  pull  down,  what  there  is  an  acknowledged  right  in  another  to 
build  up  ;  from  the  incompatibility  of  a  right  in  one  govemment 
to  destroy,  what  there  is  a  right  in  another  to  preserve.  The 
power  to  tax  would  involve  the  power  to  destroy,  and  the  .power 
to  destroy  might  defeat  and  render  useless  the  power  to  create. 
There  would  be  a  plain  repugnance  in  conferring  on  one  govern- 
ment  a  power  to  control  the  constitutional  measures  of  another, 
which  other,  with  respect  to  those  very  measures,  was  declared 
to  be  supreme  over  that  which  exerts  the  control.  If  the  right 
of  the  States  to  tax  the  means  employed  by- the  general  govern- 
ment did  really  exist,  then  the  decUration,  that  the  constitution 
and  the  laws  made  in  pursuance  thereof  should  be  the  supreme 
law  of  the  land,  would  be  empty  and  unmeaning  declamation.  If 
the  Sutes  might  ux  one  instrument  employed  by  the  government 
in  the  execution  of  its  powers,  they  might  tax  every  other  instru- 
ment. They  m^ht  tax  the  mail ;  they  might  tax  the  mint ;  they 
might  tax  the  papers  of  the  custom  bouse  ;  they  might  lax  judi- 
cial process  ;  they  might  tax  all  the  means  employed  by  the 
government  to  an  excess,  which  would  defeat  all  the  ends  of  gov- 
ernment. 

"  The  claim  of  the  States  to  tax  the  Bank  of  the  United  States 
was  thus  denied  and  shown  to  be  fallacious ;  and  that  there  was  a 
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msaifest  repugnancy  between  the  power  of  Maryland  to  tax,  and 
the  power  of  Congress  to  preserve  the  institution  of  the  Branch 
Bank.  A  tax  on  the  operations  of  the  bank  was  a  tax  OD  the 
operations  of  an  instrunient  employed  by  the  goremment  of  the 
Union  to  carry  its  powers  into  execution,  and  was  consequently 
uDConstitutional.  A  case  could  not  be  selected  from  the  decis- 
ions of  the  Supreme  Court  of  the  United  States,  superior  to  this 
one  of  M'CuUoch  and  the  State  of  Maryland,  for  the  clear  and 
satisfactory  manner  in  which  the  supremacy  of  the  Jaws  of  the 
Union  have  been  maintained  by  the  court,  and  an  undue  assertion 
of  State  power  overruled  and  defeated. 

"  But  the  court  were  careful  to  declare  that  their  decision  was 
to  be  received  with  this  qualification  j  that  the  Slates  were  not  de- 
prived of  any  resources  of  taxation  which  they  originally  pos- 
sessed ;  and  that  the  restriction  did  not  extend  to  a  tax  paid  by 
the  real  property  of  the  bank,  in  common  with  the  real  property 
within  the  State  ;  nor  to  a  tax  Imposed  upon  the  interest  wliicb 
the  citizens  of  Marj'laud  might  hold  in  that  institution  in  common 
with  other  property  of  the  same  description  throughout  the  State. 

"  The  decision  pronounced  in  this  case  against  the  validity  of  the 
Maryland  tax,  was  made  on  the  7th  of  March,  1819,  and  it  was 
on  the  7ih  of  February  preceding,  that  the  legislature  of  the  State 
of  Ohio  imposed  a  similar  tax,  to  the  amouol  of  50,000  dollars 
annually,  on  the  Branch  Bank  of  the  United  States  established 
in  that  State.  Notwithstanding  this  decision,  the  officers  of  the 
State  of  Ohio  proceeded  to  levy  the  tax,  and  that  act,  brought 
up  before  the  Supreme  Court  a  renewed  discussion  and  consider- 
ation of  the  legali^  of  such  a  tax.'  It  was  attempted  to  with- 
draw this  case  from  the  influence  and  authority  of  the  former  de- 
cision,  by  the  suggestion,  that  the  Bank  of  the  United  States  was 
a  mere  private  corporation  engaged  in  its  own  biisioess,  with  its 
own  views,  and  that  its  great  end  and  principle  object  were  pri* 
vate  trade  and  private  profit.  It  was  admitted,  that  if  that  were 
the  case,  the  hank  would  be  subject  to  the  taxing  power  of  the 
Stale,  as  any  individual  would  be.     But  it  was  not  the  case. 


1  OaboRi «.  Bank  of  the  United  States  9  Wheat  R.  Ti8. 
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The  bank  was  not  created  for  its  own  sake,  or  for  private  purpo- 
ses. It  has  never  been  supposed  that  Congress  could  create  such 
a  corporation.  It  was  not  a  private,  but  a  public  corporation, 
created  for  public  and  iiati(»ial  purposes,  and  as  an  instrument 
necessary  and  proper  for  carrying  into  effect  ibe  powers  vested  la 
the  government  of  the  United  Slates.  The  business  of  lending 
and  dealing  in  money  for  private  purposes  was  an  incidental  cir- 
cumstance, and  not  the  primary  object ;  and  the  bank  was  en- 
dowed with  this  faculty  in  order  to  enable  it  to  effect  the  great 
public  ends  of  the  institution,  and  without  which  faculty  and  busi- 
ness the  bank  tvould  want  a  capacity  to  perform  iis  public  func- 
tions. And  if  the  trade  of  the  bank  was  essential  to  its  charac- 
ter as  a  mBcliioe  for  the  fiscal  operations  of  the  government,  that 
trade  must  be  exempt  from  State  control,  and  a  tax  upon  that 
trade  bears  upon  the  whole  machine,  and  was,  consequently,  in- 
admissible, and  repugnant  to  the  constitution." 
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CHAPTER    XIV. 

OF    THE    CORPORATE    HEETIRGS,    AND    OF    THE    COTTCURREnCG 
KECESSARY    TO    DO     CORPORATE    ACTS. 

§  I.  The  rule  applicable  to  municipal  corporations,  viz.  that 
all  corporate  affairs  must  be  transacted  at  ao  assembly  convened 
upoD  due  notice,  at  a  proper  time  and  place,  consisting  of  the 
proper  number  of  persons,  the  proper  officers,  classes,  &c.,'  will 
in  general  apply  to  private  corporations ;  though  as  we  have  seeo, 
in  some  private  corporations,  the  body  may  be  bound  by  the  acts 
of  officers  and  authorized  agents  in  afiairs  relating  to  its  ordina- 
ry business.*  The  presumption  is,  that  every  member  knows 
what  days  and  limes  are  appointed  by  the  charter,  by-laws,  or  by 
usage  for  the  transaction  of  particular  business  ;  and  therefore  no 
notice  is  requbite  for  assembling  to  transact  the  business  specially 
allotted  for  such  days.  There  is  in  most  private  corporations  a 
particular  day  appointed  for  the  election  of  officers  ;  and  when 
the  day  is  thus  appointed  for  an  election,  no  particular  no- 
tice is  required.'  Neither,  as  we  apprehend,  if  a  particular  day 
is  appointed  in  each  year  (as  is  often  the  case  in  charters  to  pri- 
vate corporaUODs  in  the  United  States)  for  the  transaction  of  all 
business,  is  a  notice  required  of  the  particular  business  which  is 
to  be  done. 

§  3.  Although  when  a  day  certain  is  appouited  for  a  particular 
business,  no  notice  is  necessary  when  that  alone  is  to  be  transacted, 
or  the  mere  ordinary  a&irs  of  the  corporation  are  to  be  acted  upon  ; 


1  Willcock  on  Mon.  Corpor.  43. 

0  Ante,  Cbapten  relating  to  CominoD  Seal,  Contract*  nid  Agentu 
3  Willcoctc,  at  mp.  R«x  v.  Hill,  4  B  &  C.  441,  443 ;  R«c «.  Cttmatben,  4 
M.&S.703. 
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yet  wheii  the  iolention  is  to  do  other  acts  of  importaDce,  a  notice 
is  required.  The  election  or  amotion  of  an  officer,  a  by-law,  or 
any  act  of  similar  importance,  on  any  day,  not  expressly  set 
apart  for  that  particular  transaction,  is  illegal  and  yoid.*  When  a 
particular  notice  is  required,  it  must  be  given  to  every  member 
who  has  a  right  to  vote,  whether  the  act  is  to  be  done  by  a  body 
coDsisting  of  all  the  definite  classes,  or  of  one  of  them  only.' 
And,  according  to  a  dictum  of  Lord  Kenyon,  similar  notice  must 
be  given  to  every  member  of  an  '*  indefinite  "  body,  who  has  a 
right  to  vote,  as  in  those  cases  where  the  incidental  powers  of  the 
corporation  are  not  taken  away  by  charter  or  by-law,  but  are  ex- 
ercised by  the  body  at  large.' 

Where  the  charter  declares  that  the  election  of  directors  shall 
be  had  in  the  manner  prescribed  in  the  by-lawe  of  the  company, 
and  the  by-laws  Sz  a  time  and  place  for  the  election  of  directors, 
and  require  notice  of  the  same,  but  omit  to  specify  the  length  of 
notice  and  the  mode  of  giving  it,  notice  must  be  given  for  the 
time  and  in  the  manner  prescribed  by  the  general  statute  law  in 
relatioD  to  corporations.* 

§  3.  The  summons  must  be  issued  by  order  of  some  one  who 
has  authority  to  assemble  the  corporation ;  though  the  want  of 
auth<»'ity  in  such  case  may  be  waived  by  the  presence  and  con- 
gent  of  all  who  have  a  right  to  vote.*  The  notice  must  be  per- 
sonally served  upon  every  resident  member,  or  left  at  his  house. 
In  the  Supreme  Court  of  Connecticut,  in  a  case,  in  wliich 
it  was  msisted  that  a  meeting  of  the  Middlelown  Manufacturing 
Company  was  illegal,  Da^ett,  J.,  who  gave  the  opinion  of  the 
court  observed  ;  "  It  is  very  clear  that  a  meeting  of  the  stock- 
holders, constituted  as  this  was,  could  do  no  acts  bbding  on 
the    company.       Though    a   meeting   regularly   warned    would 

■  Willcock,  utBup.  Rexv.  Lirerpoot,  3  Boir.  734;  Rex  «.  Doncuter,  3 
Bdit.  744 ;  Rex  v.  Thoodorick,  8  East,  545.  And  tee  Bank  of  Che«t«  «. 
Allen,  11  Vermont  R.  30% 

9  Ibid,  ftnd  Rex  r,  May,  5  Burr.  2663; 

3  Rex  e.  Favershun,  8  T.  K.  356. 

*  Long  lelaad  &,c  Rail  Rc«d  Co.  (Matter  bf]  10  Wend.  (N.  Y.)  R.^. 

B  Kex  ff.  Gaborian,  11  Eaa^'66,  a ;  Bez  ».  Hill,  4  B.  &.  C  44L 
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be  competent  to  do  any  act  within  their  chartered  powers,  hy  a 
bare  majority ;  yet  if  not  thus  warned,  the  act  must  be  void. 
If  no  pariicalar  mode  of  notifying  the  itoekholdert  be  provided, 
either  in  the  charter  or  in  any  by-law,  yet  ptrtonal  notice  might 
be  given;  and  Ihie  in  ruch  a  case  voutd  be  indiapensabU.'" 
In  case  of  his  temporary  absence,  the  notice  must  be  left  with  the 
member's  family,  or  at  his  last  place  of  abode.  It  is  no  sufficient 
reason  for  omitting  to  summon  a  member,  that  it  was  supposed 
that  he  was  without  the  reach  of  summons ;  for  to  support  the 
validity'  of  corporate  acts,  each  member  must  be  actually  sum- 
moned. Hence  a  mere  order  to  summon  all  ibe  members  is  not- 
sufficient,  and  if  it  were,  corporators  under  this  pretence  might 
be  taken  by  surprise.' 

The  rules  just  stated  may  not  in  every  particular  be  equally 
applicable  to  all  private  corporations.  In  moneyed  institutions,  for 
instance,  die  mere  owning  of  shares  in  the  stock  of  the  corpora- 
tion gives  a  ri^t  of  voting ;  and  it  would  be  singular  if  when 
members  of  such  institutions  are  absent,  the  attorney,  whom  they 
may  have  appointed  to  attend  to  the  management  of  their  prop- 
erty and  concerns  generally,  could  not  represent  them  at  a  meet- 
ing of  the  corporation.  In  such  cases,  therefore,  it  seems  proper 
that  the  authorized  agents  and  attorneys  of  absent  members  should 
be  summoned.* 

A  meeting  of  the  du-ectors  of  a  bank  in  New  ^aven,  called 
by  the  cashier  by  direction  of  the  president,  who  was  then  in 
New  York,  by  personal  notice  to  the  directors  in  New  Haven, 
without  specifying  in  such  nodce  the  object  of  the  ueeting,  was 
held  to  be  a  legal  meeting  for  the  tnmsactioD  of  ordinary  busi- 


1  Stow  «.  Wise,  7  Conn.  R.  219 ;  SaviDga  Bank  v.  DavU,  8  lb.  191 ;  Beth- 
any 0.  Sperry,  10  lb.  SOO. 

9  WillciKk  on  Hun.  Cor.  445;  Kyusrion  v.  Shrewsbnry,  2  Str.  1051. 

3  See  State  v.  Tudor,  5  Day,  R.  399.  And  Bee  niao  what  has  been  lud 
respecting  the  right  to  vote  by  proxy,  ante  p.  75,  76.  8m  Campbell  v. 
Pultney,  6  Gill  &  JohmL  in  Court  of  Appeali,  (Md.)  94,  and  the  matter  of 
theHohawk  Railroad,  &.C.  Co.  19  Wend.  (N.  Y.)  R.  135;  Ez  parte  Barker, 
6  Wend.  (N.  Y.)  509. 

*  Savings  Bank  «.  Davis,  6  Conn.  R.  191. 
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§  4.  In  order  to  guard  against  and  prevent  surprise,  the  notice 
must  be  given  a  reasonable  time  before  the  hour  of  meeting  ;  and 
what  is  a  reasonable  time,  of  course,  depends  upon  the  circum- 
siaoces  of  the  case.  K  it  has  been  usual  to  give  ibe  notice  a 
certain  time  before  the  hour  of  assembling,  that  interval  will  at 
least  be  required  ;  but  if  it  does  not  afford  a  sufficient  opportutii- 
ty  to  tliose  who  wish  to  attend,  usage  will  not  jnstify  a  practice 
thus  unreasonable.' 

It  is  unnecessary  that  the  nouce  should  be  io  writing  ;  and  it 
seems  that  if  the  members  are  fully  informed  by  a  parol,  or  any 
olher'waniing,  that  there  is  to  be  a  meeting,  it  is  enough.  Much 
of  course  will  depend  upon  custom  and  usage  ;  and  it  has  heea 
said,  that  if  a  bell,  which  may  be  beard  throughout  the  borough, 
is  used  for  no  other  purpose  than  that  of  convening  an  assembly 
for  the  particular  object  of  elections,  it  may  perhaps  be  consid- 
ered, that  sufficient  notice  is  given  by  ringing  it  at  a  certain  usual 
and  convenient  time  before  the  body  is  to  meet.* 

In  general  the  notice  should  state  die  tine  at  which  the  mem- 
hers  are  to  assemble,  and  also  the  place,  if  different  from  the 
place  where  meetings  are  usually  held.'  It  is  not  generally 
deemed  necessary,  however,  to  state  what  business  is  to  be 
transacted,  when  it  relates  only  to  the  ordinary  affairs  of  the 
corporation.  But  if  there  is  to  be  an  electioD,  or  amotion,  or 
the  passage  of  a  by-law,  or  a  disposition  of  property,  some  inti- 
mauon  should  be  given  ;  for  such  members  as  may  not  think  their 
attendance  necessary  for  the  usual  routine  of  business  will,  per- 
haps, feel  it  their  duty  to  attend  upon  such  occasions,  in  order  to 
preserve  the  interests  and  good  order  of  the  body  corporate,  and 


'  Rex  e.  Hill,  4  B.  &  C.  442;  Rex  n.  May,  5  Burr.  2682.  Where  the 
customary  summonB  is  sufficient  for  the  residents,  ■■  if  it  require  a  notice 
of  twentf-four  houre,  for  the  election  of  s  cspilal  burgess,  in  granting  a 
miDdamus,  the  court  will  not,  on  the  application  of  tfao  defendant,  appoint  a 
particular  time  for  executing  the  writ,  nor  require  a  notice  of  six  days  to  ba 
given  contrary  to  the  constitution  of  the  place,  and  for  the  conveniency  of 
one  party.  Ibid,  and  Willcock,  nt  sup. 

B  Willcock  ut  sup.  46 ;  Rex  ».  Hill,  4  B.  &  C.  443: 

3  Ibid,  i  Rex  v.  Theodorick,  S  Etat,  S4& 
60 
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the  fuadametital  principles  of  its  institutioa.'  It  was  said,  that 
TrbeD  aa  amotioD  ia  intended,  the  ootice  should  not  only  meatioD 
the  purpose  of  the  tneeting,  but  sute  the  name  of  the  person  to 
be  proceeded  against,  and  the  offence  with  nhich  he  is  chained, 
that  the  corporators  may  come  better  prepared  for  the  discussion.' 
But  Mr.  Willcock  apprehends  that  a  more  general  statement,  if  it 
answers  the  purposes  of  justice,  wilTbe  sufficient. 

§  S.  If  the  members  be  duly  assembled,  they  may  unanimously 
agree  to  waive  the  necessity  of  notice,  and  proceed  to  business ; 
but  if  any  one  person  having  a  right  to  vote  is  absent,  or  refuses 
bis  consent,  all  extraordinary  proceedings  afe  illegal.'  But  if  the 
charter  requires  a  special  notice,  it  cannot  be  dispensed  with, 
even  by  unanimous  consent.*  When  some  of  those  who  have  a 
right  to  vote  are  assen^led  upon  due  notice,  and  all  the  others 
who  have  a  right  to  notice  attend  without  it,  and  agree  to  enter 
upon  the  proceedings,  it  is  a  legal  waiver  of  the  notice,  and 
the  act  of  the  assembly  cannot  be  impeached  for  the  omission 
of  it.* 

The  privilege  of  voting  may  be  waived  by  those  present.  When 
a  question  >s  put,  by  the  established  organ  silence  is  acquiescence, 
because  each  member  is  supposed  to  have  assented  beforehand  to 
the  process  pre-established  to  ascertain  the  general  will  ;  but  this 
rule  of  implied  assent  is  inapplicable  to  a  measure,  which  is  essen- 
tially revolutionary,  and  based  on  no  pre-established  process  of  as- 
ceruinmenf  whatever.  And  to  aSect  silent  members  with  the  im- 
plication of  assent,  the  ground  of  the  question,  and  the  nature  of 

1  Ibid.  To  ■  neglect  or  thia  notice  alone  c&n  be  tttributed  tbove  uncon- 
■titutJonal  innovations  which  have  crept  into  corporationa,  bj  which  the 
body  at  large  has  in  tnoat  cases  been  stript  of  their  incidental  rights,  and 
the  power  of  elsction,  amotion,  and  diapoaing  of  corporate  properly,  vested 
in  them  by  their  incorporation,  have  been  arropted  to  thenuelvea  by  th« 
select  classes,  until  at  length  the  antiquity  of  the  usurpation  has  given  them 
a  Bsmblance  of  right.    Willcock,  46,  47. 

"  Bex  V.  Liverpool,  S  Burr.  37S. 

3  Res  ».  Tbeodorick,  B  East,  543 ;  Rex  o.  Oaboriu,  11  Etat,  86,  n^  87,  n. 

*  Bmx  V-  Tbeodorick,  at  aopL 

BRez.e  Oxford,  Palm.  453. 
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the  question  must  be  so  esplicltlj  put  before  them,  as  to  prereot 
mis-conception  or  mistake.' 

§  6.  If  tbere  is  no  proper  place  established  for  the  traDsactJon 
of  the  regular  business  of  ihe  corporation,  some  place  in  particular 
should  be  appointed  in  the  notice.  All  acts  done  at  an  unusual 
place  by  a  municipal  corporation  cariy  the  appearance  of  contri- 
rance,  secrecy,  and  fraud.  A  meeting  of  a  municipal  corpora- 
tion beld  at  ao  inn,  instead  of  tbe  tonn  hall,  particularly  when 
partaking  of  an  entertainment,  has  been  deemed  not  a  proper  cor- 
porate assembly,  though  all  the  members  were  present.*  But 
this  was  probably  on  the  ground,  that  the  conduct  of  the  members 
at  such  a  place,  and  under  sucb  circumstances,  would  have  little  of 
the  deliberation  which  should  aiteod  the  discharge  of  offices  of 
con&deoce  and  authority.  It  is  certainly  essential  in  all  corpora- 
tions, that  whenever  the  meeting  is  held  at  an  unusual  place,  inti- 
mation of  that  circumstance  should  be  contained  in  the  notice  ; 
otherwise,  much  fraud  may  be  practised  and  great  injustice  com- 
mitted.' 

We  have  already  had  occasion  to  remark,  that  private  corpor- 
ations are  not  generally  as  much  restricted  in  the  conduct  of  their 
af&irs  in  re^rd  to  locality,  as  cities  and  other  political  and  muni- 
cipal corporations.*  The  former  may  with  propriety  hold  their 
meetings  out  of  tbe  town  in  which  they  are  established,  or  transact 
their  ordinary  business,  provided  the  place  of  meeting  is  not  un- 
reasonable, and  has  been  appointed  with  no  sinister  and  improper 
design,  and  the  members  are  duly  notified.  Indeed  it  has  been 
expressly  decided,  that  the  directors  of  a  manufacturing  company 
incorporated  by  the  legislature  of  Connecticut,  who  were  autho- 
rized to  appoint  officers,  establish  by-laws,  &c.,  might  meet  in 
tbe  State  of  New  York,  and  there  appoint  a  secretary.  In  this 
case,  tbe  manufactory  was  located  in  the  town  of  Greenwich, 


>  Commonwealth  v.  Grera,  4  Whart  {Fenn.)  R.  531. 

1  Rex  «.  Hay,  5  Burr.  3683- 

3  See  Willcock  on  Mun.  Corpor.  SI. 

*  Ante,  p.  63,  64. 
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bordering  upon  New  York.  The  court  were  clearly  of  opinion, 
that  ibe  legislature  of  Connecticut  did  not  mean  it  to  be  under- 
stood, by  implication,  tbat  the  directors  might  sit  and  vote  on  one 
side  of  the  line,  but  if  they  went  oa  the  other,  the  proceedings 
abould  be  void.' 

Where  according  to  the  laws  and  usages  of  a  society,  their 
meetings  for  the  transaction  of  business  are  opened  by  a  presiding 
officer,  who  holds  bis  office  for  a  6xed  term,  and  no  meetiDg  is 
considered  duly  organized  unless  opened  by  him,  and  such  officer 
is  prevented  by  the  violence  of  members  of  the  association  from 
dischai^ing  his  duty  at  the  accustomed  place  of  meeting,  be  and 
such  of  the  society  as  think  proper  to  accompany  may  redre  to 
some  convenient  place  adjacent,  and  there  open  the  meeting  ;  and 
their  acts  and  doings  will  be  obligatory  upon  the  eociety,  although 
those  who  thus  withdraw  are  a  minority  of  the  members  of  the 
society  ;  it  being  a  principle  of  the  common  lots,  that  where  a 
society  is  composed  of  an  inde6nite  number  of  persons,  a  majority 
of  those  who  appear  at  a  regular  meeting  of  the  society  constitute 
a  body  to  uansact  business.* 

It  is  a  common  provision  in  the  charters  of  private  corporations  in 
the  United  Stales,  iliat  the  meeting  shall  be  held  at  a  certain  place, 
or  at  such  other  place  as  the  company  of  the  direc^rs  may  appoint. 

§  7.  Corporations  are  subject  to  the  emphatically  republican 
principle,  (supposing  the  charier  to  be  silent,)  that  the  whole  are 
bound  by  the  acts  of  the  majority,  when  those  acts  are  conforma- 
ble to  the  articles  of  the  consutution.  The  general  rule  upon 
this  subject  has  been  thus  very  correctly  laid  down  by  Gibson,  J., 
in  the  Supreme  Court  of  Pennsylvania  ;  "  The  fundamental  prin- 
ciple of  every  association  for  the  purposes  of  self-government  is, 
that  no  one  shall  be  bound  except  with  his  own  consent  expressed 
by  himself  or  bis  representatives  ;  but  actual  assent  is  immsterial, 
the  assent  of  the  majority  being  the  assent  of  all ;  and  ibis  is  not 
only  constructively  but  actually  true  ;  for  that  the  will  of  the  ma- 


1  irCi)!  V.  B;T«ni  Han.  Co.,  6  Conn.  R.  4361 
*  Field  V.  Field,  0  Wend.  (N-  Y.)  R.  3M. 
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jorily  shall  in  all  cases  be  taken  for  the  will  of  the  whole,  is  ao 
implied  but  essential  stipulation  ie  every  compact  of  (he  sort ;  so 
that  the  iudividual  who  becomes  a  member  assents,  beforehand,  to 
all  measures  that  shall  be  sanctioned  by  a  majority  of  the  voices." ' 
"  It  seems,"  says  Mr.  Kyd,  "  to  the  first  su^estion  of  reason,  that 
an  act  done  by  a  simple  majority  of  a  collective  body  of  men, 
which  concerns  the  common  interest,  should  be  binding  on  the 
whole  ; "  and  this  be  adds,  "  is  the  principle  of  the  rule  adopted 
by  the  common  Ian  of  England,  with  respect  to  aggregate  cor- 
porations.* What  is  meant  by  the  majority,  whether  it  means 
the  concurrence  of  the  major  part  of  those  who  bappen  to  be  pre- 
sent at  a  regular  corporate  meeting,  or  whether  it  means  a  con- 
currence of  the  majority  of  the  major  part  of  the  whole  body,  we 
shall  next  proceed  to  consider. 

§  8.  There  is  this  distinction  between  a  corporate  act  to  be 
done  by  a  definite  number  of  persons,  and  one  to  be  performed  by 
an  indefinite  number.  In  the  first  case,  it  is  to  be  observed,  that 
a  majority  is  necessary  to  constitute  a  quorum,  and  that  no  act  can 
be  done  unless  a  majority  be  present ;  in  the  latter,  a  majority  of 
any  number  of  those  which  appear  may  act.  Thus,  the  act  in- 
corporating the  Uiica  Insurance  Company  provided,  that  the  af- 
fairs and  concerns  of  the  corporaiion  should  be  managed  by  nine 
director!.  At  a  meeting  purporting  to  be  a  meeting  of  the  presi- 
dent and  directors  of  the  company,  but  at  which  no  one  was  pre- 
sent beside  the  president  and  one  of  the  directors,  the  president 
being  also  a  director,  ibey  appointed  themselves  and  another  of 
the  directors  to  act  as  inspectors  of  elections.  The  question  was, 
whether  those  three  were  thus  authorized  to  preside  at  an  elec- 
tion. Ii  was  said  by  the  court ;  "  Whether  we  are  to  r^ard 
this  as  an  electing  power,  or  as  part  of  the  business  of  the  direct- 


>  Sl  Ddiry's  Cbtirch  in  PhiUdelpliia,  7  Serg,  &  Raw]?,  (Pena.)  R.  .SI?. 

<  ]  Kyd,  4!t3;  tnd  lee  2  Kent,  Comm.  0:16.  In  gfeneral  it  woald  In  the 
undemanding  of  B  plain  man,  that  wben  a  body  of  persons  i»  to  do  an  act,  a 
majority  of  that  body  would  bind  the  reat.  Per  Lawrence,  J.,  id  Withniill  «. 
Qartbam,  6  T.  R.  3S6 ;  and  see  cue  of  Wadham  Collep,  Cowp.  377 ;  Rex 
V.  Beeatoo,  3  T.  R.  583.    Sea  Field  v.  Field,  9  Waod.  (N.  Y.)  R.  394. 
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ors  in  tbeir  r^ulatioDs  of  the  election  ;  and  (among  other  regula- 
tions) a  designation  of  the  persons  who  shall  receive  and  canvass 
the  votes  ;  in  either  view,  we  think  there  must  be  at  least  a  ma- 
jority of  the  direclort  present,  to  constitute  a  board.  We  do 
not  understand  the  words,  "  a  majority  of  the  directors  present 
shall  be  competent,  &c.,"  as  amounting  to  a  declaration,  that  a 
minority,  however,  small  may  decide.  It  leaves  the  number 
competent  to  a  quorum,  to  he  determined  by  the  rules  of  tbe 
common  law,  whicb  in  no  case  of  (Us  kind  is  saUsGed  with  less 
than  a  majority."' 

It  is  very  clearly  theoptnion  of  tbe  court  in  the  above  case,  as 
appears  by  the  quotation  just  offered,  that  where  a  corporate  act 
is  to  be  done  by  a  definite  number  of  persons,  a  majority,  at  least, 
must  he  present ;  and  tbe  court  distinguished  auch  a  case  from  the 
case  of  an  indefinite  number.  In  the  latter  case  the  court  admit 
that  a  majority  of  tbose  present  are  competent  to  act,  however 
few  in  number.  The  distinction  certainly  seems  to  be  warranted 
by  the  authorities,  though,  according  to  Mr.  Kyd's  constrticiion, 
it  is  not.  That  author  lays  dbwnthe  following  proposition  ;  "  At 
common  law,  independently  of  any  specific  constitution,  when  the 
power  of  acting  is  entrusted  to  any  specific  number,  whether  defi- 
nite or  indefinite,   any  number  of  the  whole  body,  however  mi- 

1  Ex  [urte  Willcocb,  7  6owen,  (N.  Y.)  R.  402.  See  also  Rw  •.  Whit- 
taker,  9  B.  &.  C.  648.  Id  this  cue  three  ■Baessors  vere  appointsd  undei 
the  act  for  dra.iDing,  but  onlf  two  signed  the  tppointmeot,  though  tbe  third 
was  present  st  all  their  nisetings.  Held,  that  the  concurrence  and  signa- 
ture of  tbe  msjority  was  sufilcieDL  Lord  Tenterdeu,  afler  coneultiiig  with 
the  other  judges,  added,  ^'Perhspa  it  ma^  not  be  Decessary  that  nil  should 
meet;  certainly  a  msjority  must  meet.  Id  this  case  all  the  three  had  met 
Where  it  is  granted  b;  charter,  that  a  corporation  shall  have  m  many  aldor- 
meu  and  so  tnanj  capital  burgesses,  and  that  when  one  of  the  latter  shall 
die,  depart,  or  be  removed,  another  shall  be  elected  in  hie  place  bj  the 
"  mayor  and  aldermen  and  other  capital  burgessea  then  surviving  or  remain- 
ing, or  the  greater  part  of  them ;  the  election  mnat  be  made  by  a  majority  of 
the  full  numbers  of  aldermen  and  of  capital  bnrgeeaes ;  a  mere  majority  of 
members  of  both  bodies,  who  happen  to  survive,  is  not  sufficient"  Rex  v. 
Hay,  4  Bara  Sl  Adol.  843,  Per  Lord  Denmsn.  **  There  niay  be  distiactioM 
drawn  between  this  case  and  Rex  «.  Devonebire,  bat  thej  ara  the  aame  in 
prinei^" 
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nute,  is  sufficient  to  form  a  legal  assembly,  if  all  be  properly  sura- 
OHmed  to  attend."  He  instances  the  House  of  Commons  com- 
posed of  558  members,  and  says  40  form  a  house  ;  and  he  then 
adds,  '*  any  number  less  than  40  would  do  so  loo,  were  (^ere  not  a 
itanding  order,  that  no  busineit  thall  be  agitated  unlea  that  nutn- 
ber  be  pretent."  Now  we  are  iocliaed  to  think,  that  if  there  was 
DO  such  standing  order,  it  would  be  necessary  that  a  majority  of 
the  558  should  convene.*  In  this  opinion  we  are  certainly  aus- 
taioed  by  the  before  mentioned  construction  of  the  Supreme 
Court  of  New  York  ;  and,  we  are  also  sustained,  in  the  opinion, 
by  the  authorities  in  relation  to  corporations  composed  of  several 
classes,  or  integral  parts,  which  we  shall  next  consider. 


'  In  a  Iste  case  in  Engltnd,  where  com  miss  ion  en  for  building  and  enlarg- 
ing churches,  appointed  parsuant  to  atatute  twenty  eix  persons  to  be  a  select 
veatiy,  for  the  care  and  management  of  a  church;  it  waa  held,  that  ia  order 
la  constitute  &good  aaiembly  of  the  lelect  veatry  lo  nppoioted,  there  must  be 
preaent  a  m^ority  of  the  membera  [viz.  fourteen]  named  in  the  appointinept ; 
and  therefore,  that  a  rate  for  the  repair  of  the  cborch,  made  at  a  meeting 
where  there  wai  not  Bucb  ■  majority,  wae  illegal.  Blacket  v.  Blizard,  9  B. 
&,  C.  851. 

Where  an  authority  is  confided  to  several  persons  for  a  private  purpose, 
oU  miwt  join  in  the  act-  A  controveray  between  O.  and  M.  was  submitted 
to  five  arbitrators;  and  the  aubmiaaioD  did  not  provide  that  a  leaa  number 
than  the  whole  might  make  an  award.  All  the  arbitrators  met,  and  heard 
the  proofs  and  allegations  of  the  parties,  bat  four  only  agreed  on  the  award 
made.  Whether  the  award  was  binding,  was  the  question  before  the  court. 
No  ease  was  cited  where  the  question  had  been  directly  decided.  The 
court  were,  however,  satisfied,  that,  as  a  submission  to  arbitratora  is  a  delega- 
tion of  power,/or  a  mere  ^aatt  pvrpom,  it  ia  necessary  that  all  the  arbitra- 
tors should  concur  in  the  award,  unless  otherwise  provided  by  the  parlies. 
Thompson,  J.,  who  gave  the  opinion,  said ;  "  In  matters  of  public  concern,  a 
different  rule  seems  to  prevail ;  there  the  voice  of  the  majority  shall  govern." 
Green  «.  Miller,  6  Johns.  (N.  Y.)  R.  38.  In  the  case  of  Grindely  v.  Barker,  (1 
Bob.  &  Pull.  236,)  Chief  J.  Eyre  aaja ;  "  It  ia  now  pretty  well  established,  that 
where  a  number  of  persona  are  entrusted  with  power,  not  of  mtrt  private  con- 
^fidtna,  but  in  some  respects  of  a  general  nature,  and  all  of  them  are  regular- 
ly asaeqabled,  the  majority  will  conclude  the  minority,  and  their  act  will  be 
die  act  of  the  whole.  See  Orvis  n.  Thompson,  lJohns.(N.  Y.)IU500;  Rex 
V.  Coortenay,  9  East,  346. 
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§  9.  We  have  before  stated,  that  s^egate  corporations  are 
soiaetiines  composed  of  several  distinct  parts  or  classes  of  per- 
soos,  which  are  called  integral  parts  ; '  neither  of  which  is  a  dis- 
tinct corporation.  According  to  the  autboriues  afforded  by  the 
English  hooks  relating  to  municipal  corporations,  there  must  he 
present  at  a  corporate  assembly,  (besides  the  president,)  a  major- 
ity of  each  integral  part,  if  composed  of  a  deJinUt  number,  and 
Bol  merely  a  majority  of  the  surviving  or  existing  members  of  each 
class-  Indeed,  if  there  he  not  a  surviving  majority  of  the  con- 
stitutional numbers,  no  corporate  assembly,  say  those  authorities, 
can  be  formed,  and  the  functions  of  every  meeting  in  which  that 
class  ought  to  participate  are  suspended  ;  and  according  to  some 
authorities,  the  corporation  is  even  dissolved.'  The  rule,  that  a 
majority  of  every  integral  part  of  a  corporation,  consisting  of  a 
definite  number,  must  be  present,  was  recognised  in  the  case  of 
St.  JVary'a  Ckwch  in  Pennsylvania,  wherein  it  was  decided, 
that  in  corporations,  where  there  are  different  classes,  the  majority 
of  each  class  must  consent  before  the  charter  can  he  altered, 
unless  there  is  a  provision  in  the  charter  respecting  alterations. 
In  this  case,  Duncan,  J.  lays  down  the  law  as  follows ; 
**  When  legally  assembled,  the  majority  of  voices  govern  ;  but 
every  iot^ral  part  must  be  present  at  a  corporate  assembly  by 
o  majority  at  least  of  its  proper  members,  though  the  major  part 
of  all  present,  when  assembled,  are  competent  to  do  a  corporate 
act."* 

When  a  corporation  consists  of  several  integral  parts,  one  of 
which  is  indefinite,  if  any  number  of  persons  composing  the  latter, 
however  small,  are  present  after  having  been  duly  summoned,  it  is 
sufficient.  The  distinction  is  between  a  definite  and  an  indefinite 
number.    In  the  former  case  a  majority  must  be  preselat  ;■  whereas 


1  Ante,  p.  SS. 

»  Rex  ».  Lsthrop,  1  W.  Bla.  471;  Rex  •.  B«nringer,4  T.  R.  803;  R« 
B.  Miller,  «  T.  R.  278 }  Rex  v.  Morris,  4  East,  86 ;  Rex  p.  Thornton  4  Etst, 
S07;  Rex  e.  Devonshire,  1B.&C.  614;  Rex  «.  Hill,  4  B.  ^C.  441 ;  Will- 
cock  on  Hun.  Corpor.  63.  And  see  Mr.  Cowen'a  note  to  Ex  parte  Willoock, 
7Cowen,{N.y.)R.4I0. 

3  St  Harm's  Church  in  Philadelphis,  7  Setg.  &.  Rawle,  (Penn.)  R.  517. 
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ID  tlie  latter  a  majority  of  those  present  may  act,  whether  a  ma- 
jority of  the  whole  body  or  not.* 

^  10.  What  we  have  said  respectiog  the  number  required  to 
be  present  in  different  corporations  in  order  to  do  corporate  acts, 
is  confined  to  corporations  whose  charter  or  constitution  is  silent 
upon  the  subject.  The  rules  «e  have  stated  as  being  the  common 
law  may  be,  and  frequently  are  superseded  by  the  express  provis- 
ions of  the  charter ;  and  there  have  been  provisions  of  this  nature  in- 
troduced into  charters,  that  have  been  the  source  of  much  discus- 
sion and  controversy.*  It  was  cbnsidered  in  En^nd  at  one  time, 
that  the  phrase  "  for  tbe  time  being  "  referred  to  the  state  of  the 
corporation  from  time  to  time,  and  that  when  an  act  was  to  be 
done  by  a  definite  class  or  the  majority  of  them  for  "  tbe  time 
being,"  it  required  only  tbe  presence  of  tbe  majority  of  the  sur* 
viving  members  at  that  lime,  although  less  than  the  constitutional 
number.  The  efiect  of  this  would  be,  that  if  tbe  corporation 
ought  to  consist  of  twelve  aldermen  and  twelve  burgesses,  an  act, 
required  to  be  done  by  a  majority  of  each  class  for  "the  time 
being,"  might  be  done  by  two  Bldermeo  and  two  bui^esses,  if  the 
nuniber  happened  to  be  reduced  to  three  members  of  each  class. 
Tbe  law  on  this  point  is  now,  however,  well  setded  in  England  ; 
and  the  words  **  for  the  time  being  "  are  construed,  (rightly  says 
Mr.  Willcock,)  to  apply  to  tbe  persons  who  shall  from  time  to 
time  be  the  members  of  such  classes  ;  so  that  such  an  act  catmot 
be  done  by  less  than  seven  aldermen  and  seven  burgesses,  altfaoi^h 
at  that  time  they  are  all  who  survive.'  And  it  is  immaterial  into 
what  combinatitHi  of  words  this  phrase  is  introduced,  for  a  majoriQr 
of  tbe  constitutional  number  of  each  definite  class  is  requisite,  if 
the  charter  direct  the  act  to  be  done  by  the  mayor,  aldermen, 
bailifib,  capital  and  other  burgesses,  and  inhabitants  "  for  the  time 


1  Willcock  on,  Mun.  Corpor.  d6 ;  Tbe  King  tp.  Whitaker,  9  B.  &  C  648. 

*  See  note  to  Es  parte  Rt^n,  7  Cowm,  530. 

'Willcock  on  Man.  Corpor.  63;  Rex  v.  HorriB,  4  F^  36 ;  Rex  «.  Bell- 
Tii]£er,4T.R.8a3;  Rex  v.  Bower,  3  D.  &  R.  770 ;  Rex  v.  WiUiaou^SD. 
&R.81;  &ClB.&a6l4. 
51 
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being  "  assembled,  or  the  greater  part  of  tbem  by  the  majority  of 
voices  '*  of  them  so  assembled."' 

The  words  "  surviving  and  reraainiog  "  might,  says  Mr.  Will- 
cock,  be  imagined  to  refer  to  the  ejMstiog  number  of  members  id 
a  de6nite  class,  and  lo  derive  greater  force  from  the  preseoce  of 
a  majority  of  those  surviving  and  remaioing  being  required  at 
elections  to  supply  vacancies  in  the  same  class,  when  from  neces- 
sity it  must  consist  of  at  least  one  less  than  the  constitutional 
number.  But  the  implication  from  this  even  is  not  so  suong  as 
to  induce  the  courts  to  admit  a  violation  of  the  rule  ;  and  there- 
fore,  if  there  ought  to  be  twelve  bapital  burgesses,  and  the  charter 
directs,  that  when  a  capital  burgess  is  dead  or  removed,  the  other 
capital  burgesses,  "  at  that  time  surviving  and  remaining,"  or  the 
greater  part  "  of  the  same,"  shall  elect  another  to  be  a  capital 
burgess,  the  election  is  void,  unless  seven  capital  burgesses  be 
present.* 

The  coDstniction  of  a  charter  may  sometimes  require  the 
assembly  to  consist  of  more  than  a  simple  majority  of  the  select 
class  ;  for  it  was  held,  that  when  the  corporation  consisted  of  a 
mayor  and  eleven  aldermen,  and  (he  charter  directed  that  two 
aldermen  should  be  nominated,  of  whom  one  should  be  elected  by 
*'  the  then  residue  of  the  aldermen,  or  the  major  part  of  them," 
there  must  at  least  be  present  five  aldermen  (the  majority  of  nine 
the  residue  of  the  constitutional  number  afto-  two  bad  been  nomi- 
nated) besides  the  mayor  and  the  two  nominees,  making  altogether 
seven  aldermen  instead  of  a  simple  majority  of  six.*  But  perhaps, 
says  Mr.  Willcock,  it  is  not  necessary,  that  the  nominees  shouM 
be  present,  and  the  mayor  and  five,  or  at  least  six,  aldermen  may 
proceed  to  an  elecuon,  if  they  nominate  two  of  those  who  are 
absent.*  But  if  the  charter  plainly  and  explicidy  empower  a  less 
number  to  make  an  election,  the  court  cannot  assume  to  alter  the 


>Rex«.Boirer,3D.&R.770;  &C.1  B.  &  &  49S. 
s  Rez  e.  DevooBhir*,  1  R  &  a  617;  S.  C  3  D.  &■  R.  81. 
3  Rez  V.  Smilfa,  3  U.  &.  S.  STft 
*  Willcock  on  Hun.  Cotpor.  6& 
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constitution  ;'  and  so  if  the  charter  require  a  greater  Dumber  than 
the  majority.' 

The  words,  "a  majority  of  the  directors  preseot shall  be  com- 
peteut,  &c.,*'  in  the  16tb  section  of  the  act  iDcorporatiDg  the 
Utica  Insurance  Company,  were  considered  by  the  Supreme  Court 
of  the  State  of  New  York  as  not  amountiug  to  a  declaration,  that  a 
minority,  howerer  small,  might  decide  ;  and  that  it  left  the  num- 
ber competent  to  form  a  quorum,  to  be  determined  by  the  rules 
of  the  common  law.'  In  Rex  o.  Beeston,*  a  statute  had 
authorized  the  church  wardens  and  overseers  of  ibe  poor  lo  make 
certain  contracts ;  they  bad  all  joined,  with  the  exception  of 
the  defendant,  one  of  the  overseers,  who  refused  to  join,  and 
made  a  contract,  and  the  money  was  in  the  defendant's  hands  to 
be  paid  upon  it.  On  a  motion  for  a  mandamus  to  compel  him  to 
pay,  he  insisted,  that  be  was  not  bound,  inasmuch  as  tbe  alatule 
required  the  contract  to  be  made  by  the  church  wardens  and  over- 
seers, without  saying,  "  or  a  majority  ; "  and  that,  therefore,  they 
should  all  concur  ;  and  that  he  having  dissented,  the  contract  was 
void.  But  the  motion  was  granted.  It  has  been  decided  in 
New  York,  that  when  the  charter  prescribes,  that  every  act  of 
tbe  corporation  shall  be  done  by  the  president  and  at  least  four 
direetori,  the  president  alone  could  not  legally  accept  an  abandon- 
ment.*  The  agents  of  a  corporation  can  never  bind  it,  if  they  do 
not  act  pursuant  lo  the  requisites  of  the  charter  or  incorporating 


§  11.  In  the  case  of  King  v.  Norris,^  at  one  of  the  assem- 
blies of  the  corporation  of  Newcastle,  (where  the  prtsenee  of  the 
mayor  was  necessary,)  as  soon  as  the  lists  of  certain  persons  were 


'  RBii>.Hoyte,  6T.  R.432;  R«a  e.  Richsrdwn,  1  Burr.  Ml. 
s  Palmer  t.  Done;,  3  Johns.  (N.  Y.)  C.  R.  34& 
3  Ex  pwte  Witlcocks,  7  Cowen,  [N.  Y.)  R-  409. 
*3T.R.491 

s  Beuty  *.  the  Harine  InBunnce  Companr,  S  John*.  (N.  Y.]  R.  10% 
■  H«td  and  Amory  v.  Providence  loaurance  Co.  3  Cranch,  R.  36C ;  and 
■ee  Chapter  relating  to  the  power  of  agents  to  make  contracts. 
'  I  BnnMnl,  R.  38& 
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given  in  as  candidates  for  rreetnen,  aod  belbra  they  were  admitted 
to  their  freedom,  the  major  dissolved  the  assembt/,  who,  notwith- 
staading,  proceeded  to  admit  them.  The  Court  said,  "  It  b 
very  true,  that  do  new  business  can  be  proposed  in  the  absence 
of  such  officer ;  but  the  assembly  bas  always  the  right  to  proceed 
in  the  business  begAm  when  he  was  present."  This  case  was 
cited,  (and  apparently  with  approbation,)  in  the  Supreme  Court 
of  Pennsylvaoia  by  Duncan,  J.,  in  a  case  were  the  trustees  of  ■ 
corporation  consisted  of  three  ckrical  aod  eight  lay  members. 
The  decision  was,  that  if  one  of  the  clerical  members  beexclwfed 
from  tbe  board  by  a  resolution  of  the  lay  members,  wUkovt 
authority,  the  proceedings  in  the  absence  of  such  member  were 
unlawful.  But  the  opinion  of  the  court  in  some  d^ree  implies, 
that  if  the  member  had  voluntarily  absented  himself,  after  tbe 
business  of  the  meeting  had  commenced,  no  such  conclusion  could 
be  drawn.'  Tbe  English  aulboriciea,  however,  since  the  case  of 
King  V.  Norris,  have  been  strict  in  requiring  tbe  actual  presence 
of  all  the  integral  pans  of  a  corporation.  So  strict  have  they 
been,  that  in  several  instances  where  a  mayor  has  deserted  his  post, 
afier  business  had  begun,  when  he  perceived  that  the  corporauoa 
were  disposed  to  act  against  him,  they  have  adjudged  the  proceed- 
ings, in  his  absence,  void.  Thus,  Where  it  appeared  by  tbe 
charter,  that  tbe  mayor,  aldermen,  and  burgesses  of  tbe  borough 
of  S.,  or  the  major  part  of  them,  were  on  tbe  charter  day,  to 
assemble  in  the  Guildliall ;  when  the  mayor  and  aldermen,  or  tbe 
major  part  of  tbem  were  to  nominate  and  put  in  election  for 
mayor  two  of  the  aldermen ;  and  they  were  there  to  continue 
together,  or  in  due  manner  adjourn,  until  the  mayor  and  tbe  olber 
integral  parts  should  have  elected  one  of  the  two  aldermen  nomi- 
nated for  a  year  ;  being  thus  convened,  B.,  tbe  mayor,  and  two 
aldermen,  nominated  llie  two  latter  for  mayor  ;  but  the  other 
aldermen,  a  majority,  nomioating  two  out  of  their  number,  the 
mayor  and  his  two  nominees  quitted  the  Guildhall.     The  other 


>  Case  of  the  Corporation  of  St  Mary's  Church  in  Philadelphia,  7  S.  & 
Rawle,  [PeDD.}R.  5t7;  See  bIw,  Cowen'a  note  to  the  case  of  Ex  p«rt» 
Rogen,  7  Cowen,  (N.  Y.)  R.  S3a 
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aldermen,  with  the  burgesses,  proceeded  to  an  election  of  those 
Domioated  by  the  four.  On  a  rule  to  show  came  against  B.,  the 
mayor,  wby  a  maodamus  should  not  issue,  commaDding  him  to 
swear  bis  successor  into  office,  the  above  case  of  King  v.  Norris 
was,  at  first,  overlooked.  On  examination,  afterwards,  its  auibor- 
ily  appeared  to  the  court  somewhat  questionable  ;  and  the  elec- 
tion passed  as  irregular,  for  want  of  the  actual  presence  of  the 
old  mayor.  The  decision  of  the  court  was  upon  the  ground,  that 
the  mayor  was  an  integral  pari  of  the  corporation.'  In  a  still 
later  case,  the  mayor,  bui^esses,  and  commonalty  of  C.  were  to 
elect  a  mayor  annually.  They  being  assembled  at  a  quarter 
before  one,  P.  M.,  the  mayor,  contrary  to  the  advice  of  the  re- 
corder and  the  sense  of  the  burgesses,  proposed  to  adjourn  till 
3,  P.  M.  He  did  not  do  so  however,  and  in  bis  presence,  one 
£.  was  suddenly  proposed  and  seconded  as  a  candidaie,  before 
the  mayor  left  the  place  ;  but  he  departed  before  E.  was  declared 
duly  elected,  though  this  was  done  immediately  after  bis  depart- 
ure by  the  burgesses  aod  commonalty.  The  King's  Bench  held, 
that  the  election  was  void  for  the  absence  of  the  presiding  officer, 
an  integrat  part  of  the  corporation.* 

It  was  held  in  Ex  parte  Rogers  in  New  York,  that  where  a 
ilattite  or  charter  requires,  that  a  certain  number  of  persons  shall 
be.  present  at  the  consummation  of  any  act,  they  must  all  be  so 
present ;  and  the  act  is  not  good,  though  it  be  begun  while  all  are 
present,  if  one  of  them  depart,  though  wrongfully,  before  its  con- 
summation.* The  learned  reporter,  in  a  note  to  the  case  just 
cited,  observes  ;  "  Where  a  public  act  is  to  be  done,  by  three 
or  more  commissioners  appointed  in  a  statute,  and  a  compe- 
tent number  have  met  and  conferred,  though  they  separate,  and 
then  a  majority  do  the  act,  without  the  presence  of  the  others, 
the  act  seems  good  in  consideration  of  law  ;  though  it  is  other- 


1  King  tr.  Bailer,  8  East,  388 ;  See  tiso  note  to  thii  case. 
<  King  V.  Williama,  3  M.  &  S.  141 ;  Dampier,  J.  relied  a 
Kxag  V.  Bailer,  (supra.) 
3  Ex  pane  Rogera,  7  Cowen,  (H.  Y.)  R.  336. 
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wise  where  there  is  a  positive  statiUe  or  charter,  requiring,  that  a 
full  board  shall  be  present  at  the  consummstion.'" 

§  13.  Acts  purporting  to  be  done  by  corporations,  which  rdate 
to  the  constitution  and  the  rules  of  government  of  the  body  cor- 
porate, are  not  to  be  considered  as  havii^  received  a  legal  con- 
currence, merely  because  (hey  appear  under  the  corporate  seal ; 
and  the  court  have  authority  to  inquire  in  such  cases  by  what 
authority  the  seal  was  affixed.  Thus  it  was  held,  in  the 
case  of  St.  Mary's  Church  in  Philadelphia,  that  proposed 
of  ameodments  the  charter,  though  authenticated  by  the  seal,  were 
not  regarded  as  conclusive  evidence,  that  (be  proposition  was 
the  legal  act  of  the  corporation.  The  C.  J.  in  this  case 
(Tilgbman)  in  delivering  his  opinion  remarked  as  follotvs ; 
"  Is  the  court  bound  to  consider  the  proposal  for  alteration  of  the 
charter  as  the  act  of  the  corporation,  because  it  is  presented 
under  the  corporate  seal ;  or  may  it  look  beyond  the  seal,  and 
inquire  in  what  manner,  and  by  what  authority  it  was  affixed  ? 

1  The  Reporter  then  citea  the  following  case. — "The  Btatote  of  Much 
lat,  1788,  (3  Greenleat;  116,  §  1 1,  cb.  48,  e  %)  declared,  that  no  permit  iliould 
ba  granted  to  retail  spiriluous  liquor,  unle«a  three  commissioDerB  (a  fiill 
board)  ^ould  be  present  at  thegnttUaig  Uteruff.  Thie  proviaioD  came  uoder 
conaiderMioD  in  Palmer,  q.  t  e.  Doney,  (3  Joho.  C»a.  346^  which  waa  an 
action  of  debt  for  several  penaltiea  alleged  to  be  incurred  by  the  defeodaot 
under  Ibe  IDth  section  of  the  act  fer  selling  witboui  a  permit.  The  inaio 
question  was,  irhetber  the  permit  was  granted  bj  a  competent  board.  The 
supervisor  and  two  JuEtices  (a  full  board)  being  met,  the  defendant  applied 
to  ihem  for  license.  The  supervisor  decided  agiinat  granting  it ;  whereupon 
the  two  justices  retired  into  another  room,  and  gave  the  licenae  required. 
In  this  case,  it  ia  evident  from  the  language  of  Lewis,  C.  J.,  who  delivered 
tbe  opinion  of  the  court,  that  they  considered  the  statute  as  substantiallf 
satisfied  in  its  equity  and  spirit ;  but  they  yielded  to  its  Strong  letter ;  ex- 
pressly putting  tbemaelves  on  the  positive  proiitM,  that  three  commisaionera 
(AouU  ht  pratnL  This  ia  a  case  which  elands  almoat  alone  in  our  eutute 
book;  and  ii  evidently  founded  on  the  extreme  jealousy  of  the  legislature 
against  the  heedieaa  muliiplication  of  taverns.  The  provision  is  continued 
to  this  day,  with  the  addition,  that  (he  supervisor  of  the  town  sliall  be  one  of 
tbe  three  who  shall  be  present ;  and  that  unless  they  are  all  actually  preeent, 
the  licenae  ^all  be  void.    (L  R.  L.  177- §3) 
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Undoubtedly  it  may,  and  it  ought.  Suppose  amendinents  should 
be  TOIed'at  a  meeting  o(  tbe  corporation,  not  lawfully  convened, 
and  some  of  the  members  who  were  absent  should  dissent.  8up 
pose  a  meeting  lawfully  convened,  and  then  the  majoriiy  should 
force  tbe  minority  to  retire,  after  which  tbey  should  pass  a  resolu- 
tion for  amendments.  Suppose  by  the  constitution  of  tbe  corpo- 
ration, a  certain  quorum  should  be  required  to  do  business,  and  a 
number  less  than  the  quorum  should  pass  resolulions  for  amend- 
ment, and  affix  the  seal.  Or  suppose  the  constitution  provided, 
that  the  assent  of  certain  members  should  be  necessary,  and  the 
others  proceeded  to  act  without  their  assent.  In  all  these  oases, 
it  is  too  clear  to  admit  of  ai^ument,  that  the  court  would  do 
flagrant  injustice,  if  it  suffered  the  seal  to  preclude  an  examination 
of  the  truth."'  As  the  affixing  the  corporate  seal  is  a  mere 
ministerial  act,  tbe  seal  may  be  affixed  lo  a  contract  by  a  less 
number  than  was  competent  to  enter  into  the  contract,  provided  it 
is  done  by  the  direction  of  a  legal  quorum.  Thus,  where  the 
charter  required  a  certain  number  of  managers  to  coustitute  a 
quorum  for  the  purpose  of  entering  into  contracts,  a  conlract,  to 
which  the  seal  of  the  corporation  was  affixed  by  a  less  number 
than  were  competent  to  make  tbe  contract,  was  holden  to  be 
valid,  provided  it  was  done  by  the  order  of  a  legal  quorum.  If 
tbe  seal,  the  court  say,  were  in  fact  affixed  by  persons  having 
DO  authority,  it  was  matter  for  subsequent  consideration  by  the 
jury.' 

Tbe  books  and  mmutes  of  a  corporation,  if  there  is  nothing  to 
raise  a  suspicion,  that  tbe  corporate  proceedings  have  been  irregu- 
lar, will  of  course  be  treated  and  referred  to  as  evidence  of  the 
legality  of  tbe  proceedings.  And  it  has  been  held,  that  where  the 
charier  requires  two-thirds  to  form  a  quorum,  and  it  is  stated  on 
tbe  minutes,  that  on  due  invitation  the  corporators  met,  and  it  is 
not  usual  to  mention  on  the  minutes  the  names  or  number  of 
those  present,  it  is  prima  fade  evidence,  that  two-thirds  did 
assemble.* 

1  Cue  of  St  Marr'a  Cborch,  7  S.  &  Rawle,  (Peon.)  R.  530. 

s  President  be  of  B.  &.  D.  Turn.  Road  t>.  Mjen,  6  S.  &.  R.  (Feim.}  R.  12. 

3  Commonwealth  «.  Woelper,  3  &  &■  Rawle,  (Penn.)  R.  39. 
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In  the  case  of  Grays  t>.  Linchburg  aad  Silem  Turn.  Co.,  in 
Virginia,  it  was  objected,  that  the  entiy  in  the  book  did  not  show 
that  Ibe  meeting  consisted  of  "  a  Dumber  of  persons,  entitled  to 
a  majority  of  all  the  votes,  which  could  be  given  on  all  the  shares 
Bubscribed,"  which  the  law  Fequlres.  The  court  said  ;  "  The 
entry  certainly  has  not  followed  the  words  of  the  law  ;  and  if  it 
intended  to  express  the  same  idea,  it  has  done  it  a  little  awk- 
wardly ;  yet  that  it  did  so  intend,  we  are  strongly  inclined  to 
tbink.  It  must  have  been  apparent  to  every  member,  that  the 
law  required  a  majority  of  the  stock  to  be  represented  in  the  first 
meeting  ;  and  to  that  end,  directed,  that  those  who  first  met, 
should  adjourn  from^  time  to  time,  until  such  majority  should  at- 
tend. We  can  conceive  no  motive  for  tbe  departing  from  the 
law.  The  meeting  consisted  of  partners  in  tbe  firm,  all  interested 
in  putting  tbe  institution  legally  into  operation.  They  did  organ- 
ize it,  and  it  has  gone  on  ever  since,  without  objection,  that  we 
faear  of.  Under  these  circumstaQces,  may  we  not  fairly  coo- 
dude,  that  the  meeting  was  a  legal  one  i  That  by  the  words 
*'  majority  of  tbe  stockholders,"  tbe  clerk  meant  such  a  majori^ 
as  the  law  required,  to  wit,  holders  of  a  majority  of  the  itock  f 
We  think  Ibis  by  do  means  a  strained  inference.' 

1  Gn.ji  V.  Lf  Dcbburg  and  Salom  Turn.  Co.  4  Rand.  (Virg.)  R.  57& 
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CHAPTER  XV. 

OF  BUBSCEIPTIONS  FOR  CORPORATE  STOCK  ;  AND  OF  THE 
POWER  or  THE  CORPORATION  TO  HAKE  AND  RECOVER  Al- 
■  EBBHEKTS    ON    THE    SAME. 

§  1.  The  meaning  of  the  word  "subscriber"  received 
atteotion  id  a  late  case  in  England,  io  which  an  action  was  brought 
to  recover  the  amount  of  two  calls.  The  defendant  had  applied 
for  eight  shares  in  the  intended  capital  of  the  Thames  Tunnel 
Company,  and  the  number  of  shares  was  set  against  his  name, 
and  he  then  gave  a  check  for  the  deposit  and  took  a  receipt. 
He,  however,  never  signed  the  contract  under  the  act  suhse- 
qnenily  passed  for  incorporating  the  company,  although  a  space 
was  left  opposite  to  his  name  for  the  purpose  of  his  seal  and 
signature.  The  court  held  that  he  was  not  liable  ;  for  the  word 
"  subscriber,"  in  the  act,  apphed  to  those  only  who  had  stipttlated 
to  make  a  payment,  and  not  merely  to  such  as  had  made  a 
payment.' 

In  the  case  of  the  Bristo]  Canal  Company,  the  action  was  an 
action  of  debt  to  recover  from  the  defendant,  as  one  of  tbe 
proprietors  of  the  Bristol  and  Taunton  navigation,  £270  in  respect 
of  twenty-seven  shares  in  that  navigation,  for  a  call  made,  at  the 
rate  of  £10  per  share.  The  act  of  parliament  incorporating  tbe 
company  was  produced,  and  the  defendant's  name  appeared  in  it 
as  one  of  the  original  proprietors.  His  name  also  appeared  on 
the  register  book  as  the  proprietor  of  twenty-seven  shares.  The 
original  paper,  subscribed  by  the  defendant,  was  not  admitted  in 
evidence  for  want  of  a  stamp.  Lord  EUenborough  thought  that 
the  plaintiff  might  recover  in  respect  of  one  share,  because  the 
defendant's  name  appeared  in  tbe  act  of  parliament ;  but  he 


1  Thunw  Tunnel  Compui;  «.  Sheldon,  6  B.  &.  C  341. 
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doubted,  wlielher  ibe  register  book  could  be  givea  in  evidence  to 
sboff  the  furlher  property  in  twenty-six  shares  ;  and  a  verdict 
was  taken  for  the  plaintiff  for  £10  only,  with  leave  to  move  to 
enter  for  £370.  The  rule  being  accordingly  obtained,  and 
cause  shown  against  it,  the  act  of  parliament  was  referred  to. 
By  one  section  of  the  act  it  was  provided,  that  on  trial  of  any 
action  against  the  owners  of  shares  in  the  canal,  it  should 
only  be  necessary  to  prove  ibat  the  defendant,  at  the  time  of 
making  the  call,  was  a  proprietor  of  the  share  ;  and  that  the  call 
was  in  fact  made,  and  that  due  notice  according  to  the  act  was 
given.  The  section  went  on  to  declare,  that  the  production  by 
the  principal  clerk,  or  other  officer  of  the  company  of  the  register 
book,  &c.  should  be  sufficient  evidence.  It  was  then  said  by 
Lord  Ellenborough  to  be  clear,  that  the  register  book  ought  to 
have  been  admitted  as  evidence  of  the  defendant's  property  in  the 
shares.' 

§  2  The  interest,  acquired  by  subscribing  for  shares  in  the 
stock  of  an  existing  incorporated  company,  is  a  good  considera- 
tion to  support  an  action  against  a  subscriber.  It  might  well  be 
inferred,  from  the  principles  of  law,  respecting  promises  and 
engagements  in  general,  that  a  person,  who  becomes  a  stock- 
holder of  an  incorporated  company,  by  signing  an  agreement 
with  other  subscribers,  by  which  they  promise  to  pay  ihe  com- 
pany a  specific  sum  for  every  share  set  opposite  their  names,  is 
liable  in  an  acltoa  of  assumpsit  al  the  suit  of  the  company.  This 
point  has  moreover  been  expressly  decided.  In  the  case  of  the 
Duchess  Manufacturing  Company  t>.  Bavi^  in  the  State  of  New 
York,'  the  court  (referring  as  authority  to  Union  Turnpike  Com- 
pany 0,  Jenkins,'  and  Gosbeu  Turnpike  Company  r.  Hurtiu)* 
decided  that  the  defendant,  having  undertaken  to  enter  into  a 
contract  with  the  plaintiffs  in  their  corporate  name,  thus  admitted 
them  to  be  a  body  politic  ;  and  by  his  subscription  for  a  certain 

>  Bristol  and  Taunton  NavigUion  Canal  Company  v.  Amoa,  1  Manle  & 
8.569. 

>  14  Johna.  (N.  ¥.]  R.  236 ;  and  see  U.  Society  v.  Eagle  Bank,  7  Conn. 
R.  456 ;  TriiBteea,  Sic.  v.  Same,  lb.  47& 

*  1  CainM,  (N.  Y.)  R.  86. 

*  9  Johoa.  (N.  Y.)  R.  917. 
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number  of  shares,  at  a  certain  sum,  he  became  liable  for  the 
amount  of  his  subscripttoD,  on  the  principle  that  ihe  maker  ofa 
promissory  note  is  liable.' 

The  same  point  was  also  adjudged  in  Massachusetts,  in  the 
case  of  Chester  Glass  Company  v.  Dewey.*  The  objection 
taken  in  this  case  was,  that  the  written  paper  signed  by  the 
defendant  was  made  before  the  company  was  incorporated,  and 
was  therefore  a  contract  only  with  the  individuals.  But  the 
answer  given,  and  which  the  Court  thought  sufficient,  was,  that 
the  act  incorporated  all  who  might  afterwards  associate,  as  well  as 
those  who  had  then  beeo  associated.  The  defendant,  the  Court 
said,  signed  the  paper  after  the  act  of  incorporation  bad  passed  ; 
but  that  be  must  be  taken  to  have  signed  it  on  the  day  it  bore 
date.  Secondly  ;  it  was  insisted  that  the  defendant  could  not 
be  a  member  without  a  certificate  of  his  share  ;  it  having  been 
provided  by  the  general  act  upon  the  subject,  that  certificates  of 
the  shares  should  issue  to  the  stockholders.  But  the  issumg  of 
the  certificates,  the  Court  considered,  was  not  essential  to  the 
existence  of  the  corporation,  and  that  the  corporationmight  he 
compelled  by  a  court  of  Chancery  to  give  certificates.  It  was 
objected,  thirdly,  that  the  corporation  had  never  been  duly 
authorized  under  the  statute,  and  that  therefore  no  contract  had 
been  made  with  them,  and  that  they  had  no  right  to  maintain 
assumpsit  to  recover  the  amount  of  the  subscrip.tion.  The  statute 
referred  to  required,  that  the  first  meeting  should  be  called  by  a 
major  part  of  the  persons  incorporated  ;  and  it  appeared  that  one 

I  The  cam  of  Goshen  Turnpike  Company  «.  Hurtin  was  an  action  of 
■ssarapsit  on  a  promissory  note  made  by  the  defendsot,  by  which  he  "  prom- 
ised to  pay  the  plaiotifis  ]S5  doll&ra  for  5  shares  of  the  capital  stock  of  said 
corporation,  in  such  manner  and  proportion,  and  at  such  time  and  place  as 
the  said  plaintifia  should  from  time  to  time  require-"  There  was  a  general 
demOTTer  to  the  declaration,  and  joinder  in  demurrer.  The  court  held,  that 
the  note  set  forth  in  the  declaration  was  a  good  promitsory  note,  within  the 
Blatnte  of  New  York,  (which  is  in  inbstance,  the  3  and  4  Anne,)  though  it 
had  not  the  words  "  bearer"  or  "order."  But  the  question  which  Ihe  pai^ 
ties  had  principally  in  view  in  the  esse  was,  whether  an  sction  woald  lie  at 
all  on  promise  by  a  turnpike  stockholder  to  pay  his  instalmenls,  and  it  was 
held  in  the  affirmative. 

9  16  Mass.  a.  94 ;  and  see  loatooe  «.  F.  Bridge  Co.,  8  Bibb,  (Ky.)  R.  S70. 
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£ing-  and  oae  Jjtiritr,  who  wers  partners  in  trade,  ware  named 
in  the  act  of  incorppration,  and  that  to  the  advertisement  for  call- 
ing the  meeiing,  the  name  of  the  firm  was  signed.  The  court 
said,  that  considering  tins  as  one  ^gaature,  there  was  not  a 
majority ;  though  taking  the  names  separately,  there  was.  At 
any  rate,  they  tbought.the  objection  could  not  be  made  by  one  of 
the  company,  after  they  bed  in  fact  been  organised,  and  for  sev- 
eral years  tranacted  business,  as  a  corporation  ;  and  that  it  would 
be  nght  to  consider  the  advertisement  as  signed  by  each  of  the 
partoera,  the  one  who  actually  signed,  acting  as  agent  for  the 
others. 

In  a  case  in  Maryland,  where  notice  was  required  to  be  given 
of  the  time  and  place  for  receiving  subscriptions  for  stock,  it  was 
held  that  the  waot  of  notice  was  no  defence  to  one  who  did  sub- 
scribe ;  the  object  of  the  notice  being  only  to  prevent  a  monopo- 
ly of  the  stock.*  A  peraon  who  subscribes  before  the  existence 
of  the  corporation  may  afterwards  raise  a  mutuality  in  his  con- 
tract, and  give  efficiency  to  his  subscription  by  concurring  in  ob- 
tainii^i  and  by  accepting  the  act  of  incorporation  ;'  or  by  attend- 
ing and  voting  at  the  corporate  meetings.  In  an  action  for  calls 
on  shares  possessed  by  the  defendant,  it  appeared  that  the  de- 
fendant had  been  one  of  the  original  subscribers,  and  bad  signed 
the  following  paper  ;  *'  SS  August,  1811.  A  list  of  subscribera 
to  a  fund  for  carrying  into  execution  a  plan  for  the  improvement 
of  the  harbor  of  K.,  and  making  proper  communications  there- 
with, by  a  canal  or  railroads  ; "  that  an  act  of  parliament  was 
obtained  in  June,  1812  ;  that  the  defendant  bad  attended  some 
of  the  meetings  of  tbe  committee,  and  bad  voted  and  taken  an 
active  part  in  them  ;  but  had  on  one  occasion  expressed  a  wish 
to  withdraw  his  name  from  the  subscription,  and  his  name  was 
not  therefore  inserted  in  the  act ;  that  he  had,  nevertheless,  in  , 
November,  attended  a  meeting  of  the  subscribers,  and  seconded 
a  motion  for  the  appointment  of  clerk  ;  and  subsequently  made 


1  HagflTBtowD  Turn.  Rosd  Co-  «,  Cree^r,  5  Har.  &.  Johna.  (Ud.)  R.  133. 
s  Phillipa' Limerick  Academy  e.  Davii,  11  Mim.  R.  116  j  andooeHud- 
dersfield  Canal  Coropan;  «.  Buckley,  7  T.  R.  3& 


D.qit.zeaOvGoOt^lc 


CH.  ZT.]      8DBSCRIPT10M8   AHD   ASSESSHENTS.  413 

an  irregular  sssigofnent  of  his  shares  to  another  subscriber.  Chi 
Ibis  evidence,  Wood,  B.,  held  that  the  defendant  was  not  at  lib- 
erty to  withdraw  his  name  without  the  consent  of  the  other  sub- 
scribers, and  the  piaintiff  had  a  verdiot.  On  a  motion  to  set 
aside  the  verdict,  the  court  held,  as  to  the  defendant's  withdraw- 
ing from  the  speculation,  that  he  could  not  discharge  himself  by 
any  declaration  to  that  effect,  and  that  the  committee  was  incom- 
petent to  consent  to  such  regulations,  and  observed,  that'  it  could 
not  be  said  to  have  been  the  intention  of  the  legislature  to  have 
discharged  the  defendant,  for  that  would  have  required  an  exprti$ 
elawe  excluding  him  by  name.  The  words  of  the  act  were, 
"those  who  have  subscribed  or  shall  hereafter  subscribe."  It 
was  considered,  that  the  defendant,  being  within  the  terms  of  the 
ict,  would  have  been  entitled  to  a  share  of  the  profits  of  the 
undertaking,  as  a  proprietor ;  and  that  consequently  he  must  be 
liable  as  such  to  the  losses.  Wherever  there  is  an .  agreement, 
the  court  held,  between  several,  one  party  cannot  withdraw  with- 
out ihe  consent  of  the  others,  as  in  the  case  of  creditors  baving 
agreed  to  take  a  composition,  one  cannot  retract  without  the  con- 
sent of  all  the  rest.' 

And  a  subscriber  will  not  be  permitted  to  withdraw,  and  aban- 
don his  shares,  without  tbe  consent  of  the  corporation,  unless  ex- 
pressly empowered  so  to  do  by  the  act  of  incorporation.* 

In  the  case  of  Farmington  Academy  v.  Fllot,  in  Massachu- 
setts, tbe  trustees  of  that  institution,  ader  being  incorporated,  and 
becoming  seized  in  trust  of  the  land  which  the  legislature  had 
granted  on  the  faith  of  the  private  funds  raised  by  subscription. 


1  Kidwelly  C&nal  Co.  «.  Rabj,  2  Price's  Ev.R.  93.  Where  tbe  members 
of  an  iDCOrporated  religious  society  subscribed  a  written  agreement  with 
the  truetees  of  tbe  society,  by  which  the]'  individunlty  engsf^ed  to  pay  to 
the  trustees  tbe  sume  set  opposite  ibeir  respective  names,  for  raising  a  sala- 
ry for  tbe  minister;  it  was  held  that  this  was  &  valid  contract  in  law,  and 
binding  on  tbe  BDbscriben ;  and  that  it  conid  not  be  dissolved  but  by  mutu- 
al consent,  nor  cease  to  be  obligatory  oatil  tbe  mioiater  ceased  to  render  the 
•ervice  stipulated.  Religious  Society  e.  Slono,  7  Johns.  (N.  Y.)  R.  ]]2 ; 
and  see  also  Martyn  v-  H;nd,  Doug.  143 ;  Cowp.  437 ;  and  Taylor  t.  Gay. 
1  Sid.  409.    See  ante  Chap.  VIII.  Ol- 

■  Bordentown  Tornp.  Co.  v.  ImUy,  1  Soutbud,  (N.  J.)  R.  S8& 
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proceeded  to  erect  a  building  for  the  use  of  the  insdlutioa.  Flint 
being  one  of  the  trustees,  never  having  dissented  from  any  of  their 
acts,  and  having,  when  called  upon  for  payment,  sent  a  iiian,  who 
was  a  debtor  of  his,  to  work  out  a  part  of  bis  subscription  ;  it 
was  thought  that  the  recognition  of  bis  promise,  accompanied  by 
a  knowledge  on  bis  part  that  the  expense  was  going  on,  authorized 
a  recovery  against  him  to  (he  amount  of  his  subscription,  on  the 
ground  of  money  paid,  laid  ovt,  &c.,  to  his  use,  and  at  his  re- 
quest. It  was  also  thought  to  be  like  the  case  of  a  mau  worldng 
upon  the  bouse  of  another,  who  had  knowledge  of  bis  proceed- 
ings ;  in  which  case,  though  he  could  prove  no  express  promise, 
be  would  undoubtedly  recover  for  his  labor.'  The  case  of  Farm- 
inglon  Academy  t>.  Allen  *  diSers  from  the  case  we  have  just 
cited,  in  tlie  circumstance,  that  the  defendant,  who  subscribed  for 
the  establishment  of  an  academy,  was  not  a  trustee.  He  was, 
however,  an  inhabitant  of  the  town,  and  knew  of  the  erection  of 
the  building  ;  and  he,  moreover,  actually  advanced  some  part  of 
the  materials,  excusing  himself  from  paying  the  whole  subscrip- 
tion only  on  the  ground  of  bis  inability  at  the  time.  This  was 
held  sufficient  to  justify  the  trustees  in  proceeding  to  incur  ex- 
pense, on  the  faith  of  the  defendant's. subscription ;  and  having 
so  done,  they  have  expended  money  for  him,  as  the  court  said, 
on  his  implied  request.  The  defendant  was,  therefore,  held  lia- 
ble to  the  trustees  for  the  remainder  of  his  subscription,  on  the 
ground  of  money  laid  out  by  them  for  his  use.  But  if  the  corpo- 
ration had  brought  asmmptit  on  an  express  promise  for  the  money 
subscribed,  it  could  not,  in  that  mode  of  suing,  have  been  re- 
covered.' 

§  S.  It  appears  by  the  cases  cited  in  the  precedii^  section, 
that  a  corporation  cannot  sustain  an  action  against  an  original 
subscriber,  when  at  the  time  of  the  promise,  the  corporation  liad 

1  Thia  cue  is  not  reported ;  wa  bava  given  it  u  etated  by  Pariier,  C  J., 
in  Farminglon  Academy  v.  Allen,  14  Uaw.  R-  175. 

«  Ibid. 

3  Ibid,  and  Phillips' Limerick  Academy  a.  Dtvia,  II  Mtsa.R,  1 13;  Union 
Turnpike  Co.  p.  Jenkins,  1  Cainea,  (N.  Y.)  R.  381. 


D.qit.zeaOvGoOt^lc 


CH.  XV.]      SUB3CRIPTIOHS   AND   ASSESSMENTS.  415 

not  «□  existence,  Tvitfaout  showing,  at  least,  some  clear  indicaiioD 
of  coDCurrence  in  the  party  to  be  affected  hy  it,  with  the  corporate 
acts  and  proceedings.  It  was  held  to  be  a  general  principle,  by 
SewaU,  C.  J.,  "that  Toluntary  agreements  and  promises,  how- 
ever reasonable  the  expectalton  from  them  of  gifls  or  disburse- 
ments, even  to  public  uses,  when  made  without  consideration,  are 
not  to  be  enforced  as  contracts  ;  but  when  the  promise  is  tnade  in 
consequence  of  any  thing  yielded  to  the  advantage  of  the  promisee, 
and  so  where  it  is  a  proposal  upon  a  consideration  afterwards  per- 
formed  or  gained  to  the  promiser,  this  may  import  a  sufficient 
consideration.'"  The  decision  in  this  case  was,  that,  where 
persons  bad  subscribed  an  agreement  to  pay  certain  sums  re- 
spectively for  erecting  an  academy,  and  the  legislature  after- 
wards incorporated  certain  trustees  of  such  academy,  and  the  act 
of  incorporation  provided,  that  all  money  subscribed  should  be 
received  and  held  by  the  trustees  in  trust  for  the  academy,  as- 
sumpsit could  not  be  maintained  upon  the  agreement,  against  a 
subscriber  thereto,  for  the  money  by  him  subscribed.  In  giving 
the  opinion  of  the  court,  it  was  remarked  by  the  Chief  Jus- 
tice as  follows  ;  "  In  the  case  at  bar,  the  defendant  actuated  by  a 
momentary  fervor  of  public  spirit,  or  anticipating,  perhaps,  some 
benefit  to  himself  as  well  as  to  his  neighborhood,  undertakes  to 
contribute  a  sum  of  money  for  the  establishment  and  support  of 
.  BD  academy.  Others  do  the  like.  But  the  defendant  afterwards 
repents,  and  will  not  conGrm  his  stipulated  donation.  Here  is 
notbiog  gained  to  him,  or  lost  to  any  one  else.  No  consideration 
proceeds  from  the  public,  or  from  any  pei^on  who  may  become 
constructively  entitled  to  this  subscription  ;  for  tbe  grant  of  the 
legislature  was  not  made  to  the  defendant,  and  he  has  not  been  a 
party  to  the  acceptance  of  it.  Upon  tbe  whole,  if  he  insists  upon 
retracting  bis  subscription,  we  are  of  opinion  that  it  is  not  a  con- 
tract to  he  enforced  in  an  action  at  law."  It  was  suggested  in 
the  course  of  tbe  argument  ui  this  case,  that  some  other  of  the 
subscriptions  which  had  given  birth  to  the  academy  were  likely 
to    be    disputed,    in    tbe    event  of  a    successful    defence    by 

1  Phillip*'  Limerick  Academy  tf.  Davia,  II  Ifus.  R.  117. 
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the  subscriber,  in  the  case  we  are  aow  coasidering.  The  reply 
of  the  Chief  Justice  to  this  suggestioD  was,  "  Suppose  the 
sara  e  circutnstaaces  throughout  proved  in  those  cases,  panicularljr 
that  the  subscribers  to  be  chained  are  not  coocluded  in  the  cor- 
poration, and  are  not  liable  by  reason  of  their  actual  acceptance  of 
the  grant  from  the  legislature  ;  they  must  be  considered  as  having 
the  same  power,  which  has  been  allowed  to  this  defendant,  of 
retracting  their  subscriplioos. " ' 

The  case  of  Union  Turnpike  Compatiy  d.  Jenkios'  was  an  ac- 
tion of  assumpsit  brought  by  the  president,  directors,  and  the 
company,  against  the  defendant  on  two  several  subscriptions,  for 
certain  payments  called  for,  pursuant  to  the  act  of  incorporation, 
by  the  said  president  and  directors.  The  declaration  contained 
three  counts.  The  first  set  forth  the  act  of  incorporation,  the 
formation  of  the  company  pursuant  thereto,  the  subscription  of 
the  defendant,  the  call  for  certain  payments  of  seven  dollars  on 
each  share,  and  bis  refusal  to  pay,  whereby  be  became  liable. 
The  two  remaining  counts  were  on  the  several  subscriptions  of 
the  defendant,  as  on  his  promissory  notes.  The  principal  ground 
of  the  motion  in  arrest  of  judgment  was  the  alleged  want  of  a 
consideration  to  support  the  promise,  without  which,  it  was  in- 
sisted, the  action  was  not  sustainable.  No  consideration  was 
stated  on  the  record,  and  no  loss  or  gain  to  either  party  ;  and 
one  of  the  judges  observed,  that  testing  the  conduct  of  (be  cotn- 
missioners  by  the  provisions  of  the  act,  none  was  to  be  found  in 
(be  contract  itself.  The  act  required,  that  to  constitute  a  stock- 
holder, be  should  subscribe  an  engagement  in  the  words  following ; 

1  It  wMild  be  improper  to  omit  the  remarks,  with  whicb  Judge  Sewnll 
concluded  the  apiaioD  of  the  court  in  thie  caie.  "A  autMcribec'i  actual 
■cceptaoca  of  a  legislative  grant,  a*  if  named  or  deKriptivelj  incladed  in 
the  eorporation,  be  has  been  coQcernBd  in  tbeir  subsequent  proceedinga,  and 
had  the  advantages  of  a  meoiber  of  tbe  corporation ;  circumBtancee  of  that 
kind  may  be  considered  aa  entitling  the  corporation  to  the  benefit  of  hia 
■abacriptioD.  To  recover  upon  that  title,  ve  would  suggest  that  an  action 
upon  an  implied  promiae,  ae  for  money  received  to  the  use  of  the  eorpon- 
tion,  eeema  to  be  more  suitable  than  an  action  upon  a  special  promise,  provo- 
able  by  the  writing  containing  tbe  aubscription." 

■  1  Cainoa,  (N.  Y.)  R.  3S1. 
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"  We,  whose  names  are  hereunto  subscribed,  do  for  ourselves 
and  our  legal  representatives  promise  to  pay  to  the  president,  di- 
rectors, and  company  of  ihe  Union  Turnpike  Road,  the  sum  of 
twenty-five  Dollars,  for  every  share  of  stock  in  the  said  compaoj 
set  opposite  to  our  respective  names,  in  ntch  manner  and  pro- 
portion, as  shall  be  determined  by  tht  said  pretident,  directors, 
and  company."  It  also  further  required,  that  every  subscriber 
should,  at  the  time  of  subscribing,  pay  unto  either  of  (he  com- 
missioners the  sum  of  ten  dollars,  for  each  share  so  subscribed. 
It  was  observed  by  the  court,  that  the  subscription  and  payment 
were  both  essential  to  the  consummation  of  the  contract.  The 
declaration  stated  the  suhscripiion  merely,  without  averring  any 
payment  or  demand  of  the  ten  dollars  on  each  share  ;  and  it  was 
in  fact  admitted  on  the  argument,  that  they  were  neither  deraaud- 
ed  nor  paid.  The  court  were  at  a  loss,  under  the  circumstances, 
to  see  any  consideration  for  the  promise  ;  and  observed  that  the 
legislature  appeared  to  have  been  apprised  of  the  inconvenience 
(hat  might  arise  from  this  source,  and  had  provided  for  it,  in  some 
measure,  by  the  last  clause  in  the  statute,  which  gave  power  to 
the  directors,  "  to  call  for,  and  demand  of  and  from  the  stock- 
holders respectively,  all  such  sums  of  money  by  them  subscribed, 
or  to  be  subscribed,  at  such  times,  and  in  such  proportions  as 
diey  shall  see  fit,  under  pain  of  forfeiture  of  their  shares,  and  of 
all  previous  payments  made  thereon."  Lewis,  C.  J.,  in  con- 
cluding his  opinion  in  the  case,  observed  ;  "  Suppose  the  specu- 
ulaiion  had  been  an  advantageous  one,  and  before  the  first  call  of 
the  president  and  directors  the  stock  had  risen  considerably  in 
value,  could  not  the  directors  with  propriety  have  refused  to  con- 
sider Mr.  Jenkins  as  a  stockholder,  on  account  of  his  not  having 
made  the  payment  required  by  the  act,  on  his  subscribing  ?  I 
think  tbey  could.  No  positive  benefit,  then,  arising  from  the 
future  emoluments  of  the  company  traosaciions,  can  be  consid- 
ered as  a  consideration  for  the  promise  ;  and  If  it  could,  none 
such  is  slated  on  the  record.  Notwithstanding  the  motion  to 
amend,  it  was  insisted  the  suit  was  maintainable  on  the  second 
and  third  counts.  I  think  not.  For  a  promise  to  pay  on  a  con- 
tingency, which  may,  or  may  not  happen,  cannot  be  declared 
53 
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OD  as  a  note  of  hand.  The  instrument  must  be  payabU  at  all 
wend." ' 

Where  a  charter  has  been  obtained  by  means  of  fictitious  sub- 
scriptions for  part  of  the  stock,  and  a  fraud  has  be«i  committed 
oa  a  real  subscriber,  by  which  he  has  sustained,  or  by  which  he 
might  sustain  injury,  no  action  can  be  maiDtained  against  him  by 
the  corporation,  for  the  amount  of  his  subscription ;  JHM  where 
such  subscriber  has  accepted  the  charter,  and  by  bis  own  acts  put 
it  ip  operation,  he  cannot  avail  himself,  as  a  defence,  of  the  foot, 
that  part  of  tbe  sipck  was  fictitious.* 

Upon  one  occasion  in  England,  it  was  faolden,  that  the  admin- 
istrator of  a  subscriber  to  a  projected  canal  could  not  be  sued  for 
calls,  the  party  proposing  to  subscribe  having  died  before  tbe 
passing  of  the  canal  act.*  The  action  was  brought  in  debt,  and 
it  appeared  at  the  trial,  that  the  intended  subscriber  died  as  before 
mentioned,  that  letters  of  administration  were  granted  to  the  de- 
fendant and  others,  and  that  the  defendant  paid  a  certain  deposit 
on  tbe  shares  to  the  bankers  of  the  subscribers.  But  the  defend- 
ant paid  no  money  subsequendy  to  tbe  passing  of  tbe  act.  The 
receipt  for  the  deposit  was  given  to  the  defeodant  in  the  name  of 
the  party  deceased  ;  although  wishing  himself  to  be  an  adventur- 
er in  the  scheme,  he  had  requested  it  should  be  given  in  his  own 
name.  The  defendant  sold  tbe  shares  afterwards  to  a  person, 
who,  not  liking  the  speculatioo,  treated  tbe  purchase  as  a  nullity, 
as  not  having  been  effected  according  to  the  forms  prescribed  by 
the  act ;  and  the  canal  company  made  a  call  upon  the  defendant, 
in  his  individual  capacity,  for  money  upon  these  shares,  treatii^ 
his  sale  as  void  for  want  of  compliance  with  the  above  forms.  It 
was  insisted,  that  tbe  defendant  was  not  chargeable,  because  be  was 
not  an  original  subscriber,  nor  a  person  advancing  money  towards 
the  shares  in  his  own  right,  his  request  to  have  the  receipt  in  bis 
own  name  not  having  been  complied  with  ;  nor  had  be  been  per- 
sonally admitted  as  a  proprietor.  A  verdict  having  been  foimd  for 

>  See  aleo  Tbamea  Tunnal  Co.  •■  Sbeldon,  6  B.  &  C.  341. 

"Centre  &  Eub.  Turnpike  Co.  v.  M'Conaby,  16 S.  &.  Rawlo, (Penn.)  R. 
142. 

>  Weald  of  Kent  Can^l  Co.  e.  Robinaon,  5  Tannt.  B.  601. 
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tbe  plaintiffs,  it  was  moved  to  set  it  aside,  and  a  nonsuit  was  sub* 
sequeotly  entered,  tbe  court  being  of  opinion  that  the  action  could 
not  be  roaiDtained.  The  defendant  neither  filled  the  character  of 
any  subscriber  named  in  the  act,  nor  of  any  who  had  subscribed 
since  the  act  passed.  When  the  receipt  in  tbe  name  of  the  de- 
ceased person  was  tendered  to  the  defendant,  be  might  have  ob- 
jected,  and  migbt  have  had  bis  money  back,  but  instead  of  that, 
he  kept  the  receipt,  and  thus  acquiesced  in  the  share  as  adminis- 
trator. Had  the  company  iiitended  to  charge  him  as  administra- 
tor, the  mode  of  doing  so  was  pointed  out  by  the  act,  namely,  to 
give  the  shares  to  another,  in  case  of  the  defendant's  refusal  to 
pay,  or  of  want  of  assets  ;  or  to  declare  thent  forfeited  ;  for  the 
act  indemnified  exeoutors  and  administrators  paying  calls  upon  the 
shares  of  deceased  persons.  Had  the  undertaking  proved  profit- 
able, the  defendant  must  have  been  accountable  to  the  effects  of 
his  intestate  for  the  proceeds,  and  the  plaintiffs  consequently 
should  have  sued  him,  if  at  all,  as  administrator.' 

Where  a  subscriber  assigned  his  stock  before  the  whole  of  the 
instalments  were  paid,  it  was  held,  that  there  was  such  a  privily 
between  the  corporation  and  the  aEsignee,  that  they  might  main- 
tain assumpsit  against  him  for  the  unpaid  instalments.' 

§  4.  A  corporation  has  no  power  to  assess  the  shares  of  a 
member,  imless  such  power  has  been  conferred  by  charter,  <» 
unless  the  members  have  obligated  themselves  by  some  act  or 
promise  on  their  part  to  pay  assessments.  Chief  Jusiice  Par- 
sons, in  tbe  case  of  Andover  and  Medford  Turnpike  Corporation 
e.  Gould,'  thought  (hat,  although  the  power  to  make  assessments 
was  not  expressly  givBii  by  tbe  act  of  incorporation,  it  would  re- 
sult from  a.  clause  in  the  act  which  enacted,  that  the  shares  of  de- 
linquent proprietors  might  be  sold.  From  such  a  clause,  he  said, 
it  might  be  inferred,  that  ihe  corporation  had  a  right  to  agree  on 
an  assessment  of  tbe  shares.     But  be  considered  it  to  be  a  rule 


1  See  also  Woolrjrch  on  the  Law  of  Waters,  ke.,  41,  43; 

>  Bead  s.  Susqoehiinnah  Bridge,  &c,  6  Har.  &  J.  (Md.)  R.  128. 

3  6  Mus.  R.  40. 
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founded  in  sound  reason,  that  when  a  statute  gives  b  new  power, 
and  at  the  same  time  provides  the  means  of  executing  it,  those 
who  claim  the  power  can  execute  it  in  no  other  manner  ;  and 
therefore,  the  members  of  a  corporstion  are  not  liable  to  he  pro- 
agaiDst  personally  in  a  suit  by  the  compaoy  for  a  legal 
,  unless  there  has  been  a  promi$e  on  their  part  to  pay 
it.  If  there  be  no  promise  to  this  effect,  the  only  remedy  by  the 
corporation  is  that  prescribed  by  the  charter.'  Where  the 
trustees  of  a  religious  corporation  in  the  8tale  of  New  York, 
with  power  to  r^ulate  and  order  the  renting  of  pews  there- 
in, assessed  the  pew  of  the  defendant,  and  sued  bim  in  pergonam 
to  recover  the  same,  the  court  decided  that  be  was  not  chargeable, 
upon  an  implied  promise  to  pay,  in  consequence  of  the  occupa- 
tion of  the  pew,  unless  there  were  some  special  grounds  from 
which  to  infer  a  contract  and  promise  to  pay.* 

§  5.  Unless  a  party,  therefore,  clearly  engages  to  pay  assess- 
ments, be  cannot  be  sued  for  the  amount  of  them  by  the 
company.  In  one  case  the  evidence  offered  of  the  defendant's 
engagement  to  pay  assessments  was  to  the  following  words ; 
"  We,  the  subscribers,  desirous  of  having  the  same  (a  turnpike) 
completed  as  soon  as  possible,  agree  to  take  in  said  road  the 
number  of  shares  set  againt  our  names."  This  was  considered 
insufficient  to  maintain  assumpsit  for  an  assessment  against  a 
delinquent  stockholder.* 

So,  in  Massachusetts,  in  an  acUon  by  the  New  Bedford  and 
Bridgewater  Turnpike  Corporation  v.  John  Q.  Adams  Esq.,*  the 
plaintiffs  claimed  to  recover  the  amount  of  certain  assessments  for 
the  expenses  incurred  in  making  the  turnpike.  The  writing,  by 
which  it  was  contended  the  defendant  was  liable,  was  one  which 

1  TtuntoD,  &.C.  Turnpike  v.  Whiting,  10  Uasa.  R.  337 ;  Franklin  GI»M 
Co.  «.  Alexander,  2  New  Hamp.  R.  360. 

a  First  PreabyteriaD  Congregation  a.  QuBchenbuah,  10  Johns.  (N.  Y.)  R. 
317.  The  law  irapltea  a  promise  on  ibe  part  or  ever;  individual  of  s  cor- 
poration to  pay  all  sums  due  b;  their  rules  or  by-lawn  S  S.  Carolina  Con. 
It.315. 

3  6  HasB.  R.  40; 

*  8  Haw.  R.  138. 
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was  subscribed  by  him  and  others,  and  was  as  follows  ;  "  We  the 
subscribers,  desirous  to  promote  the  building  of  a  turnpike  and 
bridges  from  New  Bedford  to  Weymouth,  comprehended  in  a 
petition  signed  by  W.  Roach,  Jr.,  and  others,  granted  by  the 
honorable  legislature  in  their  present  session,  have  divided  the 
expense  of  building  said  turnpike  and  bridges  from  Thomp- 
son's pond  in  Middleborougb  to  communicate  with  the  Braintree 
and  Weymouth  Turnpike  in  the  town  of  Weymouth,  into  five 
hundred  shares,  and  engage  to  take  the  number  of  shares  affixed 
to  our  names."  The  court  considered,  that  the  defendant  by 
signing  this  agreement  simply  engaged  to  become  proprietor  of  a 
certain  number  of  shares,  and  that  the  only  remedy,  which  the 
corporation  had  for  non-payment  of  assessments,  was  to  sell  the 
shares. 

The  case  of  Franklin  Glass  Co.  e.  White'  is  a  still  strrager 
case  against  the  right  of  incorporated  companies  to  recover  from 
the  stockholders  the  amount  assessed  upon  their  shares,  when  the 
act  of  incorporation  authorizes  a  sale  of  the  shares,  in  case  of  a 
neglect  to  pay  the  assessment.  In  this  case,  the  defendant 
became  owner  of  one  share  of  the  capital  slock  by  purchase. 
The  company,  at  three  several  times,  made  assessments  upon 
the  shares,  and  at  each  lime  the  defendant  wai  present  at  the 
meedngs,  and  acted  as  a  stockholder  ;  had  often  before  exprened 
hit  duire  to  have  money  assessed,  to  pay  the  debts  of  the  com- 
pany ;  and  he,  moreover,  afterwards  expressed  his  satisfaction 
with  what  had  been  done.  It  was  held  notwithstanding,  that  the 
sale  of  the  shares,  pursuant  to  .the  act,  was  the  only  remedy  of  ibe 
company.  The  counsel  for  the  plaintiff  contended  that  there  was  a 
distinction  between  this  case  and  a  turnpike  company ;  that  the 
making  and  maintaining  a  turnpike  road  was  an  aflair  of  public 
concern  and  convenience,  seldom  entered  upon  or  prosecuted  for 
the  sake  of  the  profit  the  undertakers  would  realize  ;  and  that 
they  could  not  lawfully  effect  their  object  without  authority  from 
the  legislature  ;  whereas  a  company  of  mant^acturert  could 
not  be  presumed  to  have  any  object  in  view,  but  their  private  or 

•  14  Hub.  B.  2BS. 
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personal  gain ;  tbey  might  cany  on  their  business  without  le^sla- 
tive  interference ;  and  tbey  asked  for  an  iDcorporation  merely 
for  greater  convenieDce  in  managing  their  affairs.  The  court 
were  not  able,  however,  to  perceive  a  sufficient  distinctioa 
between  the  case  before  them  and  the  cases  above  mentioned,  to 
justify  them  in  giving  a  diSerent  decision  ;  as  the  legislative  provi- 
sions relative  to  maDufacturing  corporations  for  the  sale  of  (he 
shares  of  those  proprietors,  who  are  delinquent  in  paying  their 
assessments,  were  nearly  in  the  same  words,  as  those  used  in  the 
general  act  respecting  turnpike  corporations.  In  a  case  where 
one  engaged  to  take  certain  shares  in  a  turnpike  road,  and  to 
pay  all  assessments  thereon,  and  afterwards  the  course  of  the 
road  was  altered  by  law  ;  it  was  held,  that  he  was  not  bound  by 
his  engagement  to  pay  the  assessments,  notwithstading  he  had 
acted  in  several  offices  of  the  corporation,  and  had,  as  one  of  the 
directors  thereof,  petitioned  the  legislature  for  such  alteratioa.' 

§  6.  We  now  come  to  the  cases  m  which  it  was  con- 
sidered, that  the  party  made  himself  personally  liable  by  his 
promise.  In  the  case  of  Worcester  Turnpike.  Corporation  t>. 
Willard,*  the  court  decided,  that  tbe  defendant,  having  subscribed 
ft  contract  by  which  he  engaged  to  lake  one  share,  and  to  pay  all 
legal  assestmtnts,  it  was  a  personal  engagement  to  pay  assess- 
ments, which  gave  to  the  corporation  a  cumulative  remedy  against 
Willard,  in  addition  to  the  remedy  provided  by  the  statute,  to 
enforce  the  payment  of  assessments  by  a  sale  of  shares.  On 
the  other  hand,  in  Essex  Turnpike  ■Corporation  v.  Collins,*  where 
the  defendant  was  charged  upon  a  subscription  for  shares  expressed 
in  the  same  words  as  that  signed  by  Wiilard,  the  decision  was  in 
favor  of  the  defendant.  But  in  the  latter  case,  the  court  were 
determined,  not  by  the  tenor  of  the  promise,  but  by  the  circum- 
ttances   under  tehick  U   was  made.      The  subscription  of  the 

1  Middlesex  Tumpibe  Corparation  v.  Swu,  10  H&bs.  R.  384;  ind  aee 
Middlewz  Tarop.  Corp.  e.  Locke,  8  Mass.  R.  368 1  Unico  Lockn  aod  Cuwk 
t.  Toirne,  1  New  Hunp.  R.  44. 

B  5  Mass.  R.  80. 

36Mua.R.393. 
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defendant  was  procured  by  one  F.,  and  it  did  not  appear,  ibat  be 
was  authorized  hy  the  corporation  to  act  for  them,  neither  did  it  ap- 
pear that  F.  was  a  member  of  the  corporation,  nor  that  the  cor- 
poration afterwards  assented  to  what  he  had  done  in  their  behalf. 
Tbe  court,  under  these  circumstances,  considered,  that  the  sub- 
scription was  void  for  want  of  congideratioD.  That  is  to  say,  if  the 
defendant  had  brought  an  action  against  the  corporation  for 
withholding  certificates  of  ownership,  there  could  be  no  pretence, 
ot)  the  evidence  offered,  for  supporting  it ;  and  if  the  corporation 
were  not  bound,  there  was  no  consideration  to  bind  the  defendant. 
The  court  admitted,  that  corporations  might  contract  by  an  agent, 
but  that  b  the  case  before  them,  F.  was  but  a  pretended,  and  not 
an  authorized  agent. 

In  the  case  of  Taunton  and  South  Boston  Turn.  Company  c. 
Whiting,*  Judge  Sewall  said,  that  be  was  not  disposed  to  controvert 
either  of  tbe  two  decisions  last  above  mentioned.  The  case  be- 
fore  him  was  where  one  subscribed  an  engagement  to  pay  on  de- 
mand to  J.  G.  or  order,  "  all  assestmanli  that  may  at  any  tiiiae 
be  made  by  said  corporation  for  tbe  purpose  of  laying  out  said 
road,  making  and  keeping  tbe  same  in  repair,  and  for  damages  to 
individuals  for  land,"  &c.  It  was  holden  agreeably  to  the  case 
of  Worcester  Turn.  Corporation  v.  Willard,  that  the  defendant 
having  expressly  promised  to  pay  all  assessments,  be  was  liable, 
in  an  action  of  assumpsit,  brought  by  the  corporation  for  tbe  as- 
sessments. Where  one  subscribed  for  certain  shares  in  a  turn- 
pike, and  promised  to  pay  A.  B.,  agent  of  the  proprietors,  all 
assessments,  &c.  ;  it  was  held,  that  though  the  agent  could  main- 
tain no  action  for  the  unpaid  assessments,  yet  that  the  promise  would 
support  an  action  by  tbe  proprietors  in  their  corporate  capacity.* 

§  7.  The  extent  of  the  liability  of  a  party  contracting  to  pay 
assessments  is,  indeed,  to  be  measured  by  the  extent  of  his  ex- 
press engagement.  The  engagement  may  be  only  to  pay  assess- 
ments upon  the  shares  originally  subscribed  ;  or  it  may  be  lo  pay 
upon  all  shares  he  may,  at  any  period,  own.     It^may  be  to  pay 

1 10  Hub.  E.  337. 

■>  Oilmore  v.  Pope,  5  Utn.  R.  491.    Per  Pusou,  C.  J. 
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all  assessments  on  the  shares  then  owned,  so  long  ss  (hs  promissor 
belongs  to  the  corporation ;  or  it  may  be  to  pay  upon  those  shares 
when  he  shall  have  ceased  to  be  a  member.' 

In  the  case  of  the  Franklin  Glass  Company  «.  Alexander,'  in 
the  State  of  New  Hampshire,  the  original  members  of  the  com- 
pany  signed  a  written  agreement  to  pay  all  assessments  on  their 
shares,  which  were  $300  each,  but  it  was  held  that  no  action 
would  lie  on  such  a  promise,  if,  before  the  assessments  sued  for, 
the  member,  for  a  Taluable  consideration,  sold  out  bis  shares, 
though  he  afterwards  bought  in  the  same  shares,  and  after  his  re- 
purchase the  assessments  were  made.  Mr.  Justice  Woodbury, 
who  gave  the  opinion  of  the  court,  observed  ;  *'  It  is  to  be  re- 
membered that  this  is  a  private  promise,  on  which  the  action  is 
founded,  and  not  a  statutory  liability,  imposed  on  all  the  mem- 
bers ;  and  that  when  the  promise  was  made,  the  defendant  was  an 
original  proprietor,  and  made  the  promise  concerning  shares 
owned  in  that  capacity.  It  is  to  be  remembered  also,  that  the 
person  of  whom  be  last  purchased  was  not  subject  to  any  such 
action,  and  consequently,  on  general  principles,  the  defendant,  his 
vendee,  bought  tlie  shares  with  no  other  liabilities  than  what  at- 
tached to  them  in  the  hands  of  his  immediate  vendor.  There 
was  a  period,  when  the  defendant  was  neither  owner  of  these 
shares,  nor,  for  aught  which  appears,  a  legal  member  of  the  cor- 
poration. His  liability  on  this  contract  then  ceased,  was  dis- 
solved ;  and  if  a  mere  re-purchase  of  another  person's  interest, 
who  was  likewise  at  that  time  not  liable  on  the  contract,  will 
subject  the  defendant,  it  must  be  done  by  the  express  letter  or 
spirit  of  the  promise.  Without  doubt,  a  promise  might  be  clothed 
in  such  broad  and  explicit  language,  as  to  bind  the  maker  of  it, 
in  a  case  hke  the  present.  But  we  apprehend,  that  an  ordinary 
subscription  paper,  by  the  original  members,  when  their  shares 
were  worthless,  for  the  mere  purpose  of  raising  a  capital  to  com- 
mence business,  was  never  designed  to  subject  them  to  the  pay- 
ment of  assessments,  made  after  more  than  $200  had  been  raised 

1  Franklin  GIibb  Co.  v.  Alezinder,  3  New  Hamp.  R.  380 ;  Delkwue  and 
Schu;lhill  Canil  NaTisation  v.  Smuohi,  ]  Binii.  {Penn.)  R.  70. 
>  Ut  agpro. 
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on  a  share  ;  and  though  made  to  purchase  stock  for  lahor,  yet 
made  after  the  defendant  bad  ceased  to  be  ao  origioal  member, 
and  belonged  to  the  corporation  only  as  a  subsequent  stock- 
holder." 

The  Chief  Justice,  id  this  case,  also  used  the  following  striking 
illustration  ;  "  Were  the  defendant  now  a  member  of  the  corpo- 
ration, as  a  guardian  in  right  of  a  ward,  as  an  esecutor  in  right  of  a 
testator,  or  as  a  trustee  to  any  general  uses,  it  would  not  be  pre- 
tended, that,  though  he  represented  the  same  shares  which  be  for- 
merly owned  in  his  own  right,  his  liabilily  to  an  action  for  the  as- 
sessments would  revive.  No  liabilities  attach  to  him  which  did  not 
helong  to  those  he  represents  ;  and  they,  being  subsequent  stock- 
holders, were  unaffected  by  the  promise.  So  in  this  case,  he  be- 
longs to  the  corporation,  not  as  an  original  member,  but  as  a  sub- 
sequent  stockholder ;  and  by  the  re-purchase  merely  represents 
his  immediate  vendor.  The  promise,  therefore,  no  more  binds 
him  on  account  of  this  re-purchase,  than  it  bound  his  vendor ;  or 
than  if,  after  his  first  sale,  he  had  still  continued  devoid  of  any 
interest  whatever  in  the  company." 

In  the  late  case  of  Salem  Mill  Dam  Corporation  v.  Ropes,' 
the  promise  was  to  pay  all  legal  assessments.  In  the  act  for  cre- 
ating the  corporation,  it  was  provided,  that  the  capital  stock 
should  be  divided  into  5000  shares,  not  exceeding  j^lOO  each, 
and  that  after  1000  shares  should  be  subscribed  for,  a  meeting 
of  the  proprietors  might  be  called,  at  which  any  acts  might  be 
done,  "  for  the  purpose  of  organizing  the  corporation,  and 
arranging  its  afiau^.  It  was  held  that  no  legal  assessment  could 
he  made  for  the  general  objects  of  the  act  of  incorporation,  until 
all  the  shares  should  have  been  subscribed  for  ;  hut  that  an  assess- 
ment to.  defray  preliminary  expenses  incurred  in  obtaining  the  act 
of  incorporation,  and  asceruining  the  utility  of  the  enterprise, 
would  be  valid,  and  that  the  subscribers  were  perKnally  liable 
for  such  assessment,  they  having,  after  the  passing  of  the  act, 
signed  an  agreement  to  pay  all  legal  assessments  which  should 


1  6  Pick.  (Uua.)  R.  33 ;  and  bw  Centnl  Tnnipike  Coropan;  «■  Valentine, 
10  Pick.  {Mam.)  B,  147. 
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be  made,  after  the  corporation  should  be  organized  according  to 
tbe  act. 

The  case  of  Proprietors  of  Newburyport  Bridge  v.  Story  vns 
determined  upon  the  same  principles,  though  the  result  was  difier- 
eot.  In  Ibis  case  tbe  judgment  of  the  court  was,  that  '*  it  not  ap- 
pearing when  the  sum  demanded  was  assessed,  nor  that  the  number 
of  shares  prescribed  in  the  act  of  incorporation  had  been  talcen  up, 
nor  that  there  was  authority  under  the  act  to  lay  an  assessment  for 
any  purpose  before  the  subscription  should  be  full,  under  which 
circumstaoces  this  assessment  would  be  void,  the  verdict  must  be 
set  aside  and  a  new  trial  granted." ' 

§  6.  Though,  as  we  have  already  shown,  a  person  may  render 
himself  liable  to  pay  assessments  afler  a  transfer,  upon  tbe  shares 
he  oH^oally  had  in  the  stock  of  a  corporation,  by  a  direct  pro- 
mise to  that  effect ;  yet  a  general  promise  to  pay  all  assessments 
will  not  be  binding  upon  him  after  he  has  made  an  assignment 
of  bis  interest.  An  action  on  the  casein  tort  was  brought  by 
Huddersfield  Canal  Company  for  several  sums  which,  it  was 
alleged,  the  defendant  bad  subscribed  tonards' making  and  main- 
taining tbe  HuddersGeld  canal.  By  the  act  of  parliament  which 
incorporated  the  subscribers,  the  shares  were  declared  to  be  vest- 
ed in  such  subscribers,  their  executors,  and  assigns  ;  and  tbe  pro- 
prietors were  enabled  to  sell  their  shares,  the  purchasers  being 
thereafter  entitled  to  have  shares  in  tbe  profits.  Power  also  was 
given  to  a  committee  to  make  calls  for  money  on  the  proprietors, 
and  an  action  of  debt,  or  on  the  case,  was  given  as  a  remedy  in 
cases  of  default.  The  defendant  had  been  possessed  of  eight 
shares,  but  he  sold  five  of  them,  and  duly  transferred  his  interest 
therein.  The  breach  sUled  in  tbe  declaration  was,  that  aldiough 
the  defendant  had  paid  his  proportion  in  respect  to  three  shares, 
(the  three  which  be  still  held,)  he  bad  not  paid  in  respect  to  the 
five  others  which  he  had  also  subscribed  for.  The  defendaot 
objected,  that  he  was  not  liable  to  further  calls  after  the  assign- 
ment) and  upon  a  special  case,  the  court  were  of  the  same  opio- 

1  6  PicL  (UtM.)  R.  45,  Mle; 
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ion,  as  it  was  clear,  that  the  legislature  meant  that  the  parties 
should  ba  liable  only  as  long  as  they  continued  individually  to  be 
members  of  the  company.  The  act  vested  the  properly  sold  in 
the  assigns  of  the  vendor,  and  it  would  hs  ridiculous  to  deter- 
mine, that  a  person,  after  be  has  sold  his  shares,  in  respect  <^ 
possessing  which  only  be  became  a  proprietor,  should  still 
continue  to  be  a  proprietor.  It  would  be  strange  to  say, 
that  after  disposing  of  the  shares,  the  seUer  should  still  continue 
liable  to  all  the  burdens  which  are  thrown  on  the  owners  of  the 
properly.' 

§  9.  It  has  appeared  already,  that  though  a  corporalioo  is 
authorized  by  statute,  or  the  charter,  to  sell  the  shares  of  a  stock- 
holder for  his  delinquency  in  not  paying  assessments,  or  to  pro- 
ceed  in  any  manner  to  enforce  payment ;  yet  where  a  stockholder 
has  promised  to  pay  assessments,  he  is  liable  to  be  proceeded 
against  personaDy,  notwithstandiog  the  remedy  provided  by  stat- 
ute or  the  charter.' 

In  an  action  by  a  corporation  against  one  of  its  members 
to  recover  certain  instalments  due  upon  bis  stock  subscriptJOD, 
the  defendant  pleaded,  that  by  reason  of  his  default  in  respect  to 
another  instalment,  all  the  stock  subscribed  by  hini  bad  been  de- 
clared forfeited  by  (he  company,  pursuant  to  a  power  contained  in 
their  charter,  and  that  the  stock  forfeited  was  equal  In  value  to  the 
amount  claimed  in  the  suit ;  the  plea  in  substance  was  held 
defective.*  So,  as  to  subscriptions  for  stock,  if  a  person,  who 
has  incurred  a  liability  to  be  sued  upon  a  subscription,  as  upon  a 


>  Hadderriield  Canal  Ca  t.  Buckle/,  7  T.  R.  36,  and  cited  b;  Mr.  Wool- 
■7ch  In  bis  Treatiie  on  Wateta,  &C.,  40.  Tb«  form  of  the  aelian  heiag 
duFiied  by  the  court  correct,  under  the  act,  the  poilea  was  delivered  to  the 
plaiati<&,  becRuaa  interest  on  a  ram,  ■chnowiedged  to  be  due  bj  the  payment 
of  moDey  into  court,  had  not  also  been  paid. 

>  See  ante,  aame  Chap.  H>  5,  6- 

1  Herkimer  Man.  Co.  &c  v.  Bnia]l,  3  Hill,  (N.  Y.)  R.  137.  See  alio  to 
this  point  Hartford  &c.  Rail  Read  Co.  «.  Small,  13  Conn.  R.  499;  Same 
«.  Booiman,  13  IbL  530. 
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pramise  accordiDg  to  the  rules  we  hare  laid  down,'  (tbougb  a 
peaalty  be  giveo  by  sutqta  for  DOn-paymeot,)  be  is  still  liable  in 
an  actioD  of  assumpsit.  In  the  case  of  tbe  Delaware  and  Scfauyl- 
kilt  Navigation  d.  Sansoro,*  the  subscribers  to  tbe  stock  sigaed 
an  agreement  to  pay  two  hundred  dollars  for  each  share,  as  the 
same  should  be  called  for  ;  and  tbe  act  of  incorporation  inflicted  a 
peoalty  of  five  per  cent  per  uionlh  upon  defaulters,  and  directed 
that  when  the  penalty  should  amount  to  the  sums  paid  in,  the 
share  should  be  forfeited.  Inasmuch  as  there  was  an  express 
promise,  the  court  held  that  the  company  might  waive  the  for- 
feiture, and  proceed  personally  upon  the  promise.  But  as  to 
other  shares,  which  he  did  not  subtcribe/or,  but  which  he  held  as 
trangferte,  the  court  considered  that  he  bad  given  no  promise  to 
pay,  and  that  as  to  thtm,  the  only  remedy  was  to  subject  tbe 
^ares  to  the  payments  and  forfeiture  in  the  manner  provided  by 
the  act  aforesaid. 

A  corporation  in  England  brought  an  action  for  the  amount  of 
calls  before  the  whole  capital  mentioDed  in  the  act  bad  been  sub- 
scribed. The  act  provided,  that  the  subscription  sbctuld  be  full 
before  any  calls  were  made,  and  it  was  objected  llat  the  statutory 
provision  bad  been  violated.  Of  this  opinion  was  the  court,  and 
the  plaintifis  were  nonsuited.' 

The  question,  which  the  parties  had  in  view  in  a  case  in  tbe 
Stale  of  New  York,  was  whether  the  remedy  given  to  the  compa- 
ny by  the  statute,  to  exact  the  penalty  ofa  forfeiture  of  tbe  shares, 
and  of  all  previous  payments,  was  not  the  only  remedy  ;  and  tbe 
court  were  very  clear,  thai  it  was  not.* 


1  S«e  ante,  §  2,  a 

*  1  Binney,  (Pcdii.)  R.  70. 

3  Norwich  and  Lowestoft  Navigation  «.  Theobald,  Moon  Sl  Malh.  151. 

4  Goabeu  Turn.  Co.  e.  Hurtin,  9  Johna.  (N.  Y.)  R.  S17.  In  Kentackj, 
where  a  atatute  gave  to  a  corporatioo  power  la  Bell  the  aharea  of  a  delin- 
quent atockholder,  it  waa  held  that  tbe  remedy  was  cnmnlative,  and  did  not 
impair  the  coinmoo  rcmedj  by  action ;  and  altboogh  the'  corporation  bad 
attempted  uasucceMfully  to  aell  the  aharea  of  a  Dtember,  their  remedy  by 
action  was  held  atill  to  remain.  Instone  «.  Bridge  Co.,  2  Bibb,  577j  Tar 
River  Navigation  Company  v.  Nea],  3  Hawks,  (N.  C.)  R.  530. 
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In  the  case  of  Grays  v.  Turnpike  Company,'  ia  the  Court 
of  Appeals  of  Virginia,  the  question  as  to  liability  to  pay 
assessments  depended  upon  the  rixtk  section  of  the  general 
turnpike  law,  wbich  enacted,  that  *'  if  a  stockholder  shall  fail  to 
pay  the  sum  required  of  him,  the  president  and  directors  may  sell 
his  stock  at  auction,  and  retaining  the  sum  due,  pay  the  overplus 
to  the  owner.  But  if  the  sale  shall  not  produce  the  sum  required 
to  be  advanced  with  the  incidental  charges,  theu  (he  president  and 
directors  may  recover  the  bslauce  of  the  stockholder,  by  motion 
and  ten  days'  notice."  The  plaintiffs  failing  to  pay  the  requisitions, 
the  stock  was  advertised,  but  not  sold  for  want  of  bidders  ;  and 
the  question  was,  whether  they  were  liable  to  a  recovery  by 
motion  for  the  amount  of  the  requisitions.  There  were  other 
questions  in  the  case,  but  this  was  considered  by  Judge  Carr, 
who  gave  the  opinion  of  the  court,  as  the  most  difficult.  He, 
however,  gave  the  following  opinion,  in  which  all  the  judges  con- 
curred. "  The  power  to  sell  the  stock  of  delinquents  was  given 
to  the  company  for  their  beneGt.  It  was  thought,  no  doubt,  that 
this  power  would  coerce  the  stockholders  to  punctuality  in  paying 
the  calls  ;  and  if  not,  would  secure  to  the  company  the  speedy 
receipt  of  the  money  by  sale  of  the  stock.  But,  in  case  this  sale 
should  not  raise  the  whole  sum,  a  motion  is  given  for  the  balance- 
Now  ought  we  to  turn  this  power  of  sale,  given  for  the  safely  of 
the  company,  to  their  ruin  ?  If  the  stock  had  sold  for  a  single 
cent,  there  can  be  no  doubt,  that  this  motioo  would  have  been 
sustained  for  the  whole  sum  required,  even  for  more  than  is 
DOW  required  ;  for  the  sum  given  would  not  have  paid  ihe 
costs  of  sale,  and  the  motion  would  have  been  for  the  sum  re- 
quired, with  the  addition  of  such  costs.  In  such  case,  then,  the 
stockholder  would  have  lost  his  stock  entirely,  and  been  subject, 
by  motion,  for  the  sum  demanded  ;  whereas,  in  the  case  before 
us,  he  is  left  in  possession  of  his  stock,  and  is  only  held  to  pay 
the  sum  required,  which  was  certainly  the  meaning  of  the  law. 
For,  it  seems  clear,  that  the  intention  was  to  give  the  motion  to 
supply  all  deficiencies,  which  could  not  he  answered  by  a  sale  of 
the  stock." 

1  4  Ruid.  (Virg.)  R.  St9. 
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In  the  case  of  tbe  Coromonwealtb  v.  Fennsylvatua  Beoev- 
olent  Institution,'  it  appeared  by  the  returo  of  the  mandamiia, 
that  the  articles  of  incorporation  required  each  member  to 
pay  jifty  cents  as  a  monthly  contribution,  and  should  any 
member  neglect  to  pay  his  contribution  for  three  months  he 
was  to  be  expelled.  It  was  held,  that  the  expulsion  of  a  delin- 
quent member,  without  notice,  and  without  a  vote  of  the  society, 
was  illegal  j  for  he  might  either  hare  proved  that  be  was  not  in 
arrear,  or  have  given  such  reason  for  his  default,  as  the  society 
might  have  deemed  sufficient. 

In  the  case  Colby  «.  Russell,'  in  the  Supreme  Court  of 
Maine,  it  was  held,  that  where  a  private  statute  required  the 
asseassors  of  a  corporation  to  "  make  perfect  lists  of  assess- 
ments under  their  kandt,  and  commit  the  same  to  the  col- 
lector, with  a  warrant  under  their  hands  and  seals  ;  "-^tlnt  the 
signing  of  the  warrant,  though  it  were  on  a  leaf  of  the  same 
book  which  contained  the  assessment,  was  no  signing  of  the 
as$e'simeni ;  and  that  without  a  separate  signature  the  assessment 
was  imperfect  and  invalid. 

§  10.  It  was  established  in  Massachusetts,  in  the  case  of  Gray 
e.  Portland  Bank,*  that  if  a  corporation  is  created  with  the 
privilege  of  raising  a  stock  not  less  than  one  sum,  nor  exceeding 
a  certain  greater  sum,  and  commence  business  with  the  smaller 
capital,  and  afterwards  decide  by  a  vote  to  augment  it  to  the 
greater  ;  there  is  a  clear  right  in  the  stockholder  of  the  capital 
first  raised  to  subscribe  for  and  hold  the  new  stock,  in  proportion 
to  his  interest  in  the  old  stock  ;  and  that  if  the  stockhtdder  should 
be  deprived  of  this  i7ght  by  his  partners,  the  other  stockholders,  he 
may  have  a  special  action  of  assumpsit  against  the  corporation 
for  the  injury.  The  measure  of  damages,  it  was  held,  would 
be  the  excess  of  the  market  value  of  the  stock,  above  the  par 


1  3  Sers-  &  Rawie,  (Peon.)  R.  141. 
S3  0rflenl.(He.lR.237. 

3  3  Him.  R.  364 ;  and  see  S.  Sea  Co.  v.  Cstbod,  SO  Yin.  Abr.  5 ;  Stock- 
Me  «.  S.  Sea  Co.,  3  Atk.  141. 
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raKie,  at  tbe  lima  of  ths  payment  of  the  last  iDsialment,  with 
iDterest  on  such  excess  ;  for  if  the  plaintiff  would  retain  the 
stock,  the  then  price  is  what  he  must  pay  for  bo  equal  amount ; 
and  if  be  should  intend  it  for  sale,  that  price  is  what  be  would  ob- 
tain for  it.  Sedgwick,  J.  was  of  opinion  not  only,  that  the 
augmentation  was  intended  for  the  profit  of  the  joint  concern  ; 
but  be  also  thought,  that  admitting  it  was  competent  to  the  stock- 
holders, by  the  manner  in  which  they  prescribed  the  augmentation 
of  their  capital,  to  prevent  him  from  becoming  a  subscriber  to, 
and  interested  id  the  new  stock,  yet,  that  they  had  not  done  it ; 
but,  on  the  contrary,  had  expressly,  by  their  vole,  authorized  him 
to  subscribe  for  ihe  new,  in  proportion  as  be  was  interested  in  the 
old  stock.* 


1  Sewall,  J.,  io  deliveriDg-hia  opinion,  observed  m  foHows.  "  I  Bhall  en- 
deavor to  aacertain  the  nature  and  extent  of  the  plaintiff's  interest  and 
property  in  the  Portlind  bink,  at  the  time  when  the  vote  to  increase  ihe 
capital  etock  was  taken.  The  limits  prescribed  bj  the  act  of  incorporation 
to  the  capital  atock  of  thie  bank  were,  that  it  should  not  be  less  than 
tI0O,O0O,  Dor  more  than  $300,000.  The  right  to  create  and  entploy  thia  etock 
for  the  purpoeea  of  a  bank  was  vested  in  the  persons  named  in  the  act,  and  in 
their  associate!,  aucceasora,  and  oBBigns.  Their  interest  in  ihe  (100,000  firet 
paid  in,  and  upon  which  the  corporation  commenced  buainesa,  is  not  ques- 
tioned. The  doubt,  which  has  been  raised,  respects  only  the  power  of 
increasing  this  atock.  Thia  the  stockholders,  in  iheir  vote  of  January  4, 
1803,  assumed  to  be  a  property  not  aubacribed  for,  and  therefore,  one  would 
suppose,  not  belonging  to  them ;  yet  they  act  upon  it  as  aobject  to  their 
disposal ;  and  determine  that  some  may  be  admitted  to  subscribe,  wliile 
others  are  to  be  excluded  ;  and,  in  a  word,  that  it  was  new  stock,  and  not 
an  addition  of  the  bank  already  commenced  ;  and  yet  it  aeema  to  have  been 
understood,  that  the  new  stockholders  would  become  interested  in  the 
original  bank-house  purchased  from  the  Grat  subscription,  and  benefited  by 
all  the  other  expenses  of  the  institution,  as  far  as  it  had  proceeded.  And 
thus  they  undertook  to  decide  that  these  advantages,  procured  at  the  experue 
of  A.  were  at  the  disposal  of  B.,  or  might  be  taken  by  him,  at  his  will  and 
pleasure,  and  sold  for  his  benefit,  at  the  market  advance  on  bank  stock. 
The  ^teroent  of  these  IncoDsistencies  discovers,  1  apprehend,  very  clearly, 
the  mistake,  in  this  particular,  of  the  stockholders,  »ho  were  assembled  at 
that  meeting. 

"Viewing  a  corporation  of  this  kind  as  a  ctv partnership,  a  power  of  in- 
creasing their  stock,  reserved  in  their  originat  agreement,  is  a  beneficial 
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But  if  in  such  case,  a  elockholder  of  tbe  stock  first  raised, 
after  haviog  done  every  tiling  incuml)eDt  od  bim  to  entitle  him  to 
become  a  proprietor  of  the  new  slock,  be  preveDtetl  from  sub- 
scribiDg  by  the  other  stockholders,  lie  caDDot  be  considered  as  a 


iDterest  vested  in  each  partner,  to  which  no  atran^r  caa  be  made  a  party, 
but  by  the  consent  of  each  eubaJBting  partner;  and  it  ia  a  power  wbicb  the 
eubaialing  partoera  must  eitercise  proportion  ably,  and  according  to  their 
interest  in  the  original  atock, 

"Or  considering  an  incorporation  for  s  banlt,  aa  I  thiol!  it  may  be  more 
GorrectJy  ataled,  to  be  a  trust  created  with  certain  limitationa  and  autbori- 
tiea,  in  which  the  corporation  is  the  trustee  for  the  oisDagement  of  the 
property,  and  eich  atochholder  a  catinqM  Initt  according  to  his  interest 
and  shares,  then  a  limitation  of  the  capital  to  be  employed  in  the  trust,  that 
it  shall  not  be  less  than  one  aum,  and  not  exceeding  a  certain  greater  sum, 
JB  not  b  power  granted  to  the  truatee,  to  create  another  interest  for  the 
benefit  of  other  persons  than  those  concerned  in  the  original  trust,  or  for 
their  benefit  in  any  other  proportiona  than  those  determined  by  tb^r  snb- 
■isting  aliares.  Tt  is  clear  that  a  power  of  that  kind  might  be  given,  but  not 
by  the  limitation  supposed,  which  plainly  relates  to  one  and  the  same  stock. 
Whether  the  leaat,  or  the  greatest,  or  any  intermediate  sum  be  employed  in 
it,  the  trust  is  the  same,  and  for  the  use  snd  benefit  of  the  same  persons.  A 
share  In  the  slock  or  trust,  when  only  the  least  sum  has  been  paid  in,  is  a 
abare  in  the  power  of  increasing  it,  when  the  trustee  detenuioei,  or  rather 
when  tbe  aitai  que  tnuU  agree,  upon  employing  a  greater  sum,  within  the 
limits  provided,  in  the  purposes  of  tlie  trust 

"This  view  of  the  subject  avoida  the  objection  relied  on  for  the  defend- 
ants, resting  on  the  circumstance,  that  the  shares  of  this  bank  are,  by  tbe 
act  of  incorporation,  to  be  numbered  in  sums  of  one  hundred  dollars  each ; 
from  which  it  seems  to  have  been  understood  that  the  increase  of  stock, 
being  to  he  made  by  additional  shares,  required  a  new  subscription.  But 
the  legislature  could  not  intend,  in  providing  this  mode  of  enumeration,  to 
change  entirely  the  nature  of  the  trust  established  by  the  incorporation  ; 
and  to  establisli  tbe  security  of  the  members  6rat  engaging  in  it,  in  the 
beneficial  interest  and  property  they  might  acquire  in  the  institution. 

"  Another  objection  has  been  stated  in  the  argument  for  the  defendants, 
vhich  requires  some  consideration.  It  is,  that  the  act  of  incorporation  pro- 
vides no  means  of  enforcing  psyinent  from  the  stockholders,  whenever  an 
increase  of  stock  should  be  agreed  on. 

"The  act  provides  that  tbe  stockholders  shall,  at  their  first  meeting  de- 
termine the  amount  of  payments  to  be  made  oo  each  ahare,  and  the  tima 
when  each  payment  ahall  be  made.    And  in  a  previoua  clause  they  have 
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proprietor  of  the  new  stock,  and  entitled  to  bis  proponioo  of  the 
dividends  upoa  it ;  but  a  stranger,  who  should  be  admitted  in  his 
stead,  would  acquire  a  vested  interest  in  the  stock,  which  could 
not  be  defeated  ;  for  tbe  registry  of  ownership,  kept  by  the 
officers  of  tbe  bank,  is  to  them  the  only  evidence  of  it ;  and  to 
the  individual  stockholder  bis  evidence  is  bis  certificate.' 

Every  proprietor  of  the  old  stock  may  relinquish  his  right  to 
become  interested  in  tbe  new  ;  or  his  right  may  be  forfeited  by 


antboritj  to  ordiin,  eBtablisb,  and  pat  in  execation  by-1awa^  ordintncM,  and 
ngnlfttioM  for  the  government  of  the  corfwratiaii,  the  pnident  minagemeDt 
of  their  H&ain,  &c.  If  the  po<rer  of  increasing  their  stock  continued  after 
the  dissolution  of  their  first  meeting,  tbe  power  neceBsarily  eacrieil  with  it 
the  aathoritj  of  the  stochholders  to  appoint  the  payments  on  each  share^ 
and  to  enforce  them  hj  their  by-laws.  A  vote  to  increase  tlie  capital  atoclt^ 
if  it  wu  not  the  creation  of  a  new  and  disjointed  capital,  was  in  its  aatare 
an  aifreement  among  the  atodtholdera  to  enlarge  their  sbsres,  in  amount  or 
in  DUiaber,  to  the  extent  required  to  effect  that  increase.  The  shares  first 
paid  in  became  the  fiist  instalment  of  ihe  increased  capllal ;  and  the  subse- 
qnent  payments  might  be  ressonabty  enforced,  by  providing  for  a  forfeiture 
of  delinquent  sbaTes,  to  be  sold  and  accounted  for  to  the  stockholder ;  the 
proceeds  to  be  carried  U>  bis  account,  deducting  tho  instalments,  or  addi* 
tional  payments  required.  This  course  has  been,  I  have  some  reason  to 
bdieve,  adopted  by  other  similar  institotioM  for  a  like  purpose. 

"  I  do  not  mean  to  say,  however,  that  a  subscription,  submitted  to  the  con< 
sideration  of  every  stockholder,  without  any  exception,  or  any  attempt  at 
excliwion,  might  not  be  equally  just,  and  under  some  circumstances  as  ex- 
pedient  as  a  by-law  to  forfeit  delinquent  shares.  The  operation  of  such  a 
subscription,  if  it  made  any  difference,  would  be  a  relinquishment  of  shares 
by  the  proprietor ;  but  in  that  case  the  shares  relinquished  ought  to  accrue 
b>  the  benefit  of  the  institution.  If  from  tbe  progress  of  the  institution, 
and  the  expenses  incurred  in  it,  any  advance  upon  the  additional  shares 
might  be  obtained  in  tbe  market,  this  advance  upon  the  shares  relinquished 
beloD^d  to  the  whole;  and  was  not  to  be  disposed  of,  at  the  will  of  a 
majority  of  the  stockholders,  to  the  partial  benefit  of  some,  excltuive  of 
other*. 

"The  contrary  course,  taken  in  this  instance,  was,  in  my  opinion,  an  nn- 
juat  transfer  of  shares,  belonging  to  the  plaintiff,  to  another ;  or,  at  least,  a 
refusal  to  transfer  them  to  the  right  owner." 

>  Per  Sedjwick,  J.,  in  Gray  e.  PorUand  Bank,  3  Mass.  R.  385, 3BB ;  and 
see  Titcamb  «.  Union  Marine  Fire  Ino.  Co.,  6  Haas.  R.  326 
55 
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not  being  claimed  ;  and  in  either  case,  strangers  or  other  stock- 
bolders  may  be  admitted  in  his  stead.  And,  we  may  add,  that 
though  an  original  stockholder  is  entitled  to  a  new  stock,  yet  be 
is  not  compelled  to  take  it.' 


*  Gray  «.  Poitlud  Bank,  tap. 
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CHAPTER  XVI. 

OF  THE    TRAKBFEB  OF   STOCK    IR    HONEYED,    OB  JOINT    STOCK 
IHCORFOEATED    COHPANIEB. 

§  1 .  Shares  in  incorporated  joint  stock  companies  are  not^ 
strictly  speakiog,  ekatUU ;  aad  it  has  been  considered,  that  they 
bear  a  greater  resemblaDce  to  ehotes  in  action ;  or,  in  other 
words,  they  are  merely  eridence  of  property.'  They  are,  it  has 
been  said,  mere  demands  of  the  dividends  as  ihey  become  due, 
and  differ  from  movable  property  which  is  capable  of  poasessioD 
and  manual  apprehension.*  But  where  certificates  of  shares  are 
given  to  a  purchaser,  the  case  is  more  analogous  to  ihe  sale  of 
chaltelsj  and  tbe  transfer  may  be  considered  complete.'  It  might 
indeed  well  be  supposed,  that  the  delivery  of  the  certificates  of  tbe 
shares  would  amount  to  a  symholieal  delivery  of  the  shares  them- 
selves ;  and  vould  have  the  same  operation  as  tbe  delivery  of  the 


1  Cbftttelf  personal  are  tbings  moTable,  such  as  aniniAls,  houaebold  gooAa, 
iDonej,  jewels,  corn,  girmenlB,  ind  every  tbing  else  that  can  proper! j  be  aat 
in  molioD,  and  traoaferred  from  place  to  place.  Long  on  Sales,  2 ;  2  Blach. 
Comm.  386, 387.  Chattels  were  rarelj  an  object  of  notice  prior  to  tbe 
reign  of  Henry  VI. ;  and  were  JD  a  state  of  insigni6cance  by  the  conimon 
Ian  until  the  revival  of  trade  and  manufacturea.  S  Kent,  Comm.  377.  Per- 
sonal rights  not  reduced  into  possesaioD,  but  recoverable  by  sttit  at  Ibit,  are 
efioat*  in  adwn,  aa  money  ^ne  on  bond,  note,  or  otber  coDtract ;  dainageB 
dua  for  a  breach  of  covenant,  for  tbe  detenlion  of  chattels,  or  for  wrongs, 
"By  far  the  greatest  part  of  the  questionB,"  says  Kent,  "arising  in  the 
intercourse  of  Bocial  life,  or  which  are  litigated  in  tbe  courta  of  justice,  are 
to  ba  referred  to  this  head  of  penonal  rigldt  in  adlov."  9  Kent,  Comm.  285. 

■Wildman  e.  Wildman,  9  Ves.  R.  177;  Kirby  *.  Potter,  4  Ibid.  751. 
And  the  circumstaiice  that  government  is  ibe  debtor  makes  no  difference. 
Ibid. 

3  Per  Parker,  C  J-,  in  Howe  v.  Starkweather,  17  Haas.  R.  243 ;  and  see 
also  Sargent  v.  Franklin  Ins.  Co.,  8  Pick.  (Maes.)  R.  98;  and  see  U.  States 
tr.  Vau^u,  Stv^  3  Binoey,  (Penn.)  R.  394. 


D.qit.zeaOvGoOt^lc 


436  FRITATE  CORPORATIONS.  [cH.  XTI. 

documentaiy  proofs  of  title  to  a  ship  at  sea,  which,  being  as 
complete  a  deliveiy  as  the  subject-matter  admits  of,  mil  convey 
the  property  in  the  ship.  It  is  a  general  rule,  that  there  may  be  a 
symbolical  delivery,  when  the  thing  does  not  admit  of  an  actual 
delivery.  Thus,  a  bill  of  sale  of  timber  of  great  bulk,  has  beeo 
held  to  he  a  delivery  sufficient  to  make  the  possession  follow  the 
right.'  A.  delivery  of  an  indorsed  dock  warrant,  with  a  certifi- 
cate from  the  seller  to  the  buyer,  is,  in  England,  considered  to 
transfer  goods  lodged  with  the  West  India  Dock  Company.* 
And  it  will  always  be  found,  that  a  transfer  of  shares  in  the  stock 
of  an  incorporated  company  can  be  made  by  writing.'  In  a 
late  case  in  England  the  court  held,  that  the  law  required 
such  a  mode  of  transfer ;  and  that  the  assent  of  the  owner  to 
part  with  his  slock  could  only  be  given  by  that  mode.*  It  is  at 
all  events  clear,  that  this  species  of  properly  may  be  transferred 
from  seller  to  buyer  by  a  written  instrument  of  conveyance. 

The  rule,  that  shares  may  be  conveyed  by  writing,  applies  as 
well  to  a  limited  interest,  as  to  a  complete  and  fuU  property 
therein.  It  has  been  expressly  held,  that  a  life  interest  in  the 
stock  of  an  incorporated  company,  is  in  the  nature  of  an- annuity, 
which  is  always  transferable.  In  this  case,  a  guardian  sold  the 
shares  of  his  ward,  which  had  been  given  by  ffHI  to  the  latter 
during-  life.  The  court  said  that  the  ward's  interest  was  by  law 
transferable,  and  might  be  taken  for  the  ward''s  debts,  (under  the 
statute  making  shares  subject  to  attachment,)  provided  the  ward 
were  of  capacity  to  be  liable  by  attachment.*  A  person  to  whom 
shares  have  been  bona  fide  transferred  will  hold  (hem,  though  no 
certificate  has  been  given  him.  In  a  case  in  Massachusetts,  tbe 
objection  was  made,  that  the  plaintiff  had  no  certificate  of  his 
owoersbip,  though  he  had  an  instrument  of  transfer.     The  court 


»  M&atoD  «.  Moore,  7  T.  R.  67. 

>  See  Firat  Am.  Ed.  of  Starkie  on  Evidence,  vol.  3,  p  1643. 
3  Davis  V.  Bank  of  England,  Peteradotrfa  Abr.  410,  aod  3  Bin{.  393. 
*  Ibid. 

s  Etlia  *.  The  Proprieton  of  Esaex  Merrimack  Bridge,!)  Pick.  (MaM.)  B. 
343. 
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said;  <*We  think  that  cannot  prejudice  fais  claim,  as  it  is  not 
in  his  poirer  to  ol^n  ooe  without  (he  consent  of  the  corpora- 
tion.'" 

Id  another  case  in  the  same  State,  it  was  strongly  insisted 
that  the  defendant  could  not  be  a  member  of  the  Chester  Glass 
Company  without  a  certiGcate  of  his  share  ;  it  being  provided  by 
the  act  respecting  manufacturing  corporations,  that  the  stock 
shall  be  divided  into  shares,  and  that  certificates  shall  issue 
to  the  stockholders ;  and  the  court  said,  *'  It  is  not  essential 
.  to  the  existence  of  the  corporation  thai  certificates  should  have 
issued.  The  corporation  might  be  compelled,  if  there  were 
a  court  of  chancery,  to  give  certificates  ;  hut  still  for  want  of  them 
the  stockholders  would  not  lose  their  rights."' 

§3.  A  provision  is  frequently  introduced  into  acts  and  char- 
ters of  incorporatioD  prescribing  the  manner  and  form  in  which 
the  stockholder  shall  transfer  his  shares.  The  shares,  held  by  the 
owners  of  the  immense  capital  composing  the  Bank  of  England, 
are  declared  by  the  charter  to  he  of  the  nature  of  personal 
estate  ;  and  the  contract  of  transfer  is  required  to  be  registered 
in  the  books  of  the  bank  within  seven  days,  aud  on  which  the 
stock  shall  be  transferred  within  fourteen  days.  The  profits 
are  divided  half  yearly,  and  the  dividends  payable  at  tbe  bank. 

The  fund  of  the  Bank  of  Scotland  Is  declared  assignable,  tbe 
transfers  being  entered  in  a  book  subscribed  by  the  assignor  and 
assignee ;  it  is  also  disposable  by  will  entered  in  the  book  of 
transfer,  without  any  confirmation.'  A  provision  may  be  intro- 
duced empowering  the  company  to  regulate  transfers  by  a  by-law. 
But  any  by-law,  it  should  he  observed,  requiring  any  extraordinary 
formality  or  imposing  an  impediment  in  the  transfer  of  shares, 
unless  the  power  to  make  it  has  been  expressly  given  by  cliarter, 
would  be  void.  Thus  it  was  held,  that  a  by-law  which  limits  the 
transfer  of  stock  in  an  insurance  company  to  be  made  at  tbe  office 


>Ibia. 

a  C)iMt«r  GUm  Companj  v-  Dewey,  16  Hu*.  R.  94. 

1 1  Bell,  Comm.  66. 
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personally  or  by  attorney,  and  mtk  the  aisetU  of  the  prendenty 
would  be  in  restraiot  of  trade,  and  contrary  to  the  general  law 
which  permits  the  right  to  personal  property  to  be  transfered 
in  various  other  ways.'  And  under  s  general  authority  giveD  by 
charter,  that  the  company  shall  have  power  to  make  hy-laws, 
**  touching  the  transfer  of  the  shares,"  the  company  cannot 
impose  any  unreasonable  restraint,  as  for  instance  requiring  the 
president  to  authenticate,  and  the  clerk  to  attest  the  certificates. 
The  purchaser,  or  other  person  entitled  in  such  a  case,  has 
only  to  make  his  right  known  to  (he  corporation,  that  it  may 
be  entered  upon  their  hooks.     This  is  all  that  can  be  required.' 

§  3.  A  person  receiving  a  transfer  of  shares  from  a  stock- 
holder indebted  to  the  company  is  entitled  to  the  shares,  even 
without  paying  the  debt  due  from  the  assignor.  In  the  case 
of  Bates  t>.  New  York  Insurance  Company,  the  company  bad 
refused  to  transfer,  unless  the  assignee  would  pay  the  debts  due 
jrom  the  assignor,  and  the  assignee,  who  paid  under  those  cir- 
cumstances, was  permitted  to  recover  hack  the  the  money,  on 
the  ground,  that  the  corporation  had  no  right  to  require  such  a 
payment.  A  difiereut  rule,  however,  was  adopted  with  regard 
to  the  dividends  which  were  due,  when  the  corporation  bad  no- 
tice of  the  assignment.  The  money,  then  being  in  the  hands  of 
the  company,  was  considered  as  appropriated  towards  a  debt 
which  was  then  actually  due.  But  the  company  were  held 
obliged  to  make  the  transfer  cm  the  day  when  the  last  instalment 
was  made,  and  the  assignee  was  to  have  dividends  thereafter  to 
be  made.^ 


I  Sargent «.  Prtnklin  Insurance  Company,  8  PicL  [Maaa.]  R.  90. 

0  Ibid.  Quiner  «.  Hirblehead  Social  Ine.  Co.,  10  Miv.  R.  47G;  2  Ejd, 
132.  Bf  the  operation  of  law  one  partner  niftj'  make  a  legal  demand  and 
have  bis  traiwfer  entered  for  hii  co-ptrtner.  Lamb  p.  Durant,  12  Uan.  R. 
57,  and  Sargent,  &.C  auprt ;  Gilbert  g.  Iron  Han.  Co.,  1 1  Wend.  (N-  Y.)  R. 
627;  Kortriglit  r.  Buffalo  Com.  Bank,  SO  Wend.  (N.  Y.)  R.  9t. 

3  Bates  g.  New  York  Im.  Co.,  3  Jobna  Cu.  238 ;  and  Me  Huim  Bank 
«.  Bjdya,  5  Har.  &  J.  (Md.)  R.  489. 
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Tbat  an  incorporated  company  has  no  impUed  lien  on  the  shares 
of  the  stock,  as  security-  for  debts  due  from  any  of  the  stockhold- 
ers, has  also  been  held  in  Massachusetts,  in  the  case  of  Sargent 
et  al.  e.  Franklin  Insurance  Company.'  This  was  assumpsit 
10  recover  damages  of  the  defendants  for  refusing  to  transfer 
to  the  plaintifi's  (copartners}  on  the  books  of  the  company, 
and  deliver  to  them  a  certificate  of  twenty-Gve  shares  of  the 
capital  stock  of  the  company,  standing  in  the  names  of  Adams  ' 
&  Amory,  and  allied  to  have  been  assigned  by  them  to  the 
plaintifis.  Adams  &  Amory  bad  held  a  cenificate  of  the 
shares,  dated  Febniaiy  10,  1824,  and  made  au  iDsirumeut  of 
assignment  of  the  same  to  the  plaintiffs,  dated  May  24,  1836. 
On  the  next  day,  May  SStli,  before  13  o'clock  and  during  busi- 
ness hours,  Brooks,  one'  of  the  plaintifls,  called  at  the  office  of 
the  company,  and,  the  president  of  the  company  being  absent, 
exhibited  to  the  secretary  tbe  instrument  of  assignment  with  ihe 
power  of  attorney  from  the  assignors  to  the  assignees,  empowering 
them  to  make  a  transfer  of  tbe  shares  on  the  company's  books, 
and  demanded  certificates  to  be  issued  in  the  names  of  the 
assignees,  offering,  at  the  same  time,  to  surrender  the  certificates 
of  Adams  &.  Amory.  The  secretary  read  tbe  assignment  and 
power,  but  declined  doing  any  thing  in  the  matter,  saying  It  was 
(he  president's  business.  On  the  same  day,  May  3&th,  at  13 
o'clock,  the  defendants  caused  the  same  shares  to  be  attached, 
at  their  own  suit  against  Adams  &  Amory.  On  the  9th  of  June 
and  the  19th  of  October  following,  the  defendants  caused  the 
same  shares  to  be  attached  a  second  and  a  third  ume,  in  other 
suits  commenced  by  them  against  Adams  &  Amory  on  two 
other  demands,  which  had  respectively  become  due  at  those 
times.  Judgment  was  recovered  in  all  these  suits,  and  execu- 
tions issued,  on  which  all  the  shares  were  successively  sold, 
and  the  proceeds  paid  over  to  the  company,  in  satisfaction  of 
the  demands  against  Adams  &  Amoiy.  Tbe  by-laws  of  the 
cximpany  made  it  the  duty  of  tbe  president  '*  to  attend  at  tbe 

•8  Pick.  (Mam)  a,  9a 
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companjr's  office,  during  the  hours  of  business,"  to  discbarge  the 
various  duties  of  bis  office.  Certificates  of  stock  were  required, 
hy  the  by-laws,  to  be  avtkenticated  bjr  the  president,  and  it  was 
made  one  of  the  duties  of  the  secretary,  "to  attest  all  certi- 
ficates and  transfers  of  stock."  The  certi6cates  bore  upon  tbe 
face  of  them,  that  they  were  "transfenble  only  at  the  office 
of  said  company,  by  [the  holders]  or  their  attoroey."  The 
plaintiffs,  in  tlieir  first  count,  demanded  damages  on  account 
of  tbe  shares  not  having  been  transferred  to  them  on  ibe  books 
of  tbe  company,  according  to  the  assignment ;  and  in  tbe  second 
count,  they  claimed  tbe  dividends  diat  had  accrued  upon  the 
shares.  It  was  agreed  that  the  plaintiffi  should  be  nonsuited, 
or  the  defendants  defaulted,  according  to  tbe  opinion  of  tbe 
court.  The  court  held,  that  tbe  company  had  no  lien  upon  tbe 
shares,  as  security  for  their  demands,  against  the  assignor? ; 
that  they  were  bound  to  enter  on  their  books  a  transfer  of  the 
shares  in  pursuance  of  the  assignment  of  the  same ;  that  they 
were  liable  in  damages  to  the  assignees  of  the  shares  for  not  so 
doing  ;  and  that  the  amount  of  the  damages  was  the  value  of  tbe 
shares  at  the  time  of  refusal,  with  interest  from  that  time.' 

1  It  wu  contended  for  the  defenduit,  on  the  aalhoritj  of  Gray  v.  Portland 
Bank,  3  Ham.  R.  364,  that  tbe  valae  of  the  ihareo,  at  the  time  of  tlie  de- 
mand ind  refusal  to  traiiafer  them,  should  be  the  meatara  of  dtnia|ree.  It 
tru  CDDteoded  for  the  plaintifii,  that,  as  tbe  defendants  had  taken  the  aharea 
for  which  the  plaintt&  had  paid,  tbej  should  be  held  to  pay  as  much,  at  tbe 
least,  as  they  would  be  liable  to  pay  for  not  tnnsferring  the  atock  which  had 
beon  loaned,  or  stock  which  had  been  paid  for  ia  advance,  according  to  the 
rale  adopted  in  New  York,  and  stated  in  Clark  «.  Pinney,  7  Cowen,  [N.  Y.) 
R.  681,  and  the  caaes  there  cited.  But  Putnam,  J.,  who  gave  the  opinion, 
observed  ;  "  Speahiog-  for  myself  only,  I  should  have  been  inclined  to  adopt 
that  rule,  which  would  have  charged  the  defeodsnle  with  any  advance  upon 
the  value  between  tha  time  of  the  demand  and  the  trial.  But  all  my  breth- 
ren prefer  the  other  rule,  and  on  the  ground,  that  the  defendant  should  not 
be  held  to  pay  more  for  thia  property  than  for  goods  which  they  had  wrong- 
fblly  converted  to  their  own  ase.  We  decided  in  Kennedy  v.  Whitewell,  4 
Pick.  (Mass.)  R.  466,  that  in  Inner  for  goods,  the  rale  of  damages  in  thia 
commonwealth  is  the  value  at  the  time  of  the  conversion,  notwithstanding 
tbe  goods  had  been  sold  at  an  advanced  price  before  the  triaL    And  it  ie  to 
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§  4.  But  the  rule  that  an  assignor  of  stock  can  coDvey  a  title, 
without  paying  what  he  ones  the  company,  of  course  would  not 
bold,  if  by  the  charter  of  the  company  it  is  provided,  as  is  often 
done,  that  all  debts  due  tbe  company  from  a  stockholder  must  be 
satisfied  before  any  transfer  shall  be  made.  And  this  lien  b  not 
divested,  by  the  circumstance,  that  (be  company  has  taken  any 
other  security.  Thus,  in  tbe  case  of  the  Union  Bank,  of 
Geoi^etown  v.  Laird,*  which  was  an  appeal  in  a  bill  of  equity 
to  the  Supreme  Court  of  the  United  Slates,  James  Smith, 
on  tbe  19th  of  March,  1811,  drew  a  bill  at  sixty  days'  sight, 
on  James  Pation,  in  fevor  of  Andrew  Smith,  for  1800  dollars. 
This  bill  was  accepted  by  Patloo,  and  was  discouuled  in  the 
Union  Bank  of  Georgetown,  at  the  instance  of  Andrew  Smith, 
and  when  it  became  due,  another  bill  of  tbe  same  tenor  was 
drawn  and  accepted  by  Palton,  and  discounted  for  the  purpose 
of  paying  the  preceding  acceptance.  This  last  acceptance 
became  due  on  the  14th  and  17th  of  July,  and  was  protested  for 
non-payment ;  and  at  the  time  that  it  became  due,  Fatten  held 
50  shares  of  stock  in  the  Union  Bank,  which  tbe  bonk  considered 
liable  to  the  paymentof  this  acceptance,  under  their  act  of  incorpo- 
ration.  At  this  time,  also,  James  Patton  had  another  debt  pending 
in  the  bank.  Being  one  of  the  original  subscribers  to  the  bank, 
for  the  above  mentioned  50  shares  of  stock,  he  borrowed  of  tbe 
bank,  in  January,  1811,  the  sum  of  1500  dollars,  and  to  enable 
him  to  obtain  the  loan,  procured  Marsteller  and  Young,  and  the 
defendant.  Laird,  to  become  bis  indorsers.  This  loan  was 
renewed  from  time  to  time,  and  was  continued,  without  any 
default  of  payment,  until  about  the  29lh  of  July,  1811.  On 
the  36th  of  March,  1611,  Patton  obtained  from  tbe  officers 
of  the  bank  a  certificate  of  his  50  shares  of  stock,  and  on  that 
day  delivered  it  (o  the  defendant.  Laird,  to  secure  him,  as  it  was 
alleged,  against  his  indorsement  for  Patton. 


be  obaerved,  that  the  certainty  and  uaironnitj  of  a  rule  may  be  ot  more 
public  atilitj,  than  one  which  is  flactuating." 
1 3  Wheat  R.  39a 
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Oa  the  lOtfa  of  July,  1811,  Patton  executed  a  power  of 
attoroey,  autboriziDg  the  defeodant,  Laird,  to  make  a  transfer  of 
bis  stock  ;  and  od  the  33d  of  August,  1811,  he  executed  a  deed 
of  assignment  to  the  defendant.  Laird,  of  his  stock ;  but  as  this 
assignment  was  not  made  upon  the  books  of  the  bank,  it  was 
not  considered  a  valid  assignment,  according  to  the  rules  of  tbe 
bank.  Laird,  considering  himself  entitled  to  tbe  benefit  of  these 
shares,  under  the  circumstances,  applied  to  tbe  bank  to  trans- 
fer upon  their  books  tbe  shares  for  his  own  benefit.  But  the 
bank,  upon  the  ground  that  the  acceptance,  which  Patton  bad 
failed  to  pay,  operated  as  a  lien  upon  those  shares,  refiised 
to  suffer  the  transfer  to  be  made  until  that  debt  was  paid. 
Laird,  some  time  after  this  refusal,  to  wit,  on  die  33d  of 
February,  1812,  paid  the  1500  dollars,  for  wbicb  be  was  iodorser 
for  Patton,  reserving,  nevertheless,  bis  equiuble  claim  upon  tbe 
stock,  and  then  instituted  this  suit  m  chancery,  against  the  Union 
Bank,  to  compel  them  to  suffer  the  transfer  to  be  made  od  their 
books  for  his  beoeBl,  and  to  account  with  him  for  tbe  intermedi- 
ate profits.  He  chained  in  his  bill,  that  when  Patton  obtained 
the  certificate  of  bis  shares  of  stock,  it  was  with  a  view  of 
pled^og  those  shares  with  him  for  his  indemnification,  and  that 
the  officers  of  tbe  bank  had  a  knowledge  of  this  fact.  He  also 
alleged,  that  the  power  of  attorney  was  granted  with  the  same 
view.  Tbe  directors  of  the  bank  filed  their  answer  to  this  bill,  and 
denied  any  knowledge  of  tbe  object  for  which  the  ceruficate  of 
shares  was  obtained  ;  and  alleged,  that  they  knew  nothmg  of  any 
claim  of  Laird  upon  those  shares,  until  after  tbe  protest  of  Pattern's 
acceptance.  Tbe  court  below  made  a  decree  in  favor  of  Laird, 
that  tbe  bank  should  suffer  him  to  transfer  the  shares  for  his  own 
benefit,  and  have  an  account  for  the  intermediate  profits. 

Mr.  Justice  Sto&i  in  delivering  the  opinion  of  the  court,  said  ; 
"  The  principal  question  is,  whether,  under  the  circumstances 
of  this  case,'Laird,  the  original  plainOff,  has  a  right  to  a  transfer 
from  the  hank  of  the  6by  shares  of  its  capital  stock,  standing  io 
the  name  of  Patton,  without  paying  tbe  accepunce  of  Patton ; 
or,  in  other  words,  whether  Laird  has  a  priority  of  lien  upon  these 
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sliarea.  Bf  tbe  1 1th  section  of  the  act  of  incorporation,  (act  of 
IStb  Februar}r,  1811,  ch.  86,)  it  is  eoacted,  '  That  the  shares  of 
tbe  capital  stock,  at  any  time  owned  hy  any  indiridual  stockhold- 
er, shall  be  transferable  only  on  the  books  of  the  bank,  according 
to  such  rules  as  may,  cooformably  to  law,  be  established  in  that 
behalf,  by  the  president  and  directors  ;  but  all  debts  actually  due 
and  payable  to  the  bank  (days  of  grace  for  payment  being  passed) 
by  a  stockholder,  iequesting  a  transfer,  roust  be  satisBed  before 
such  transfer  shall  be  made,  unless  tbe  president  and  directors 
shall  direct  to  the  contrary.'  The  certificate,  issued  to  Patton 
for  the  50  shares  held  by  bim,  (which  is  in  the  usual  form,)  de- 
clares tbe  shares  to  be  '  transferable  at  tbe  said  bank,  by  the  said 
Patton,  or  his  attorney,  on  surrendering  (his  certificate.'  No 
person,  therefore,  can  acquire  a  legal  title  to  any  shares,  except 
under  a  regular  transfer,  according  to  tbe  rules  of  the  bank  ;  and 
if  any  person  takes  an  equitable  assignment,  it  must  be  subject  to 
the  rights  of  the  bank,  under  the  act  of  incorporation,  of  which 
be  is  bound  to  take  notice.  The  president  and  directors  of  the 
btmk  expressly  deny  that  they  hare  waived,  or  ever  intended  to 
waive,  the  right  of  the  bank  to  the  lien,  for  debts  due  to  the  bank, 
by  (he  form  of  the  certificate,  and  that  (hey  ever  directed  any 
transfer  to  be  made  to  Patton  which  should  stipulate  to  (bat  ef- 
fect. Under  such  circumstances,  i(  must  be  held,  that  tbe  shares 
are  responsible  for  the  debts  due  to  tbe  bank. 

"  The  next  inquiry  is,  wbe(ber  tbe  bank  has  done  any  thing  to 
deprive  itself  of  the  lien  upon  the  shares  for  the  acceptance  of 
Patton,  since  the  same  became  due,  and  to  let  in  the  equitable 
title  of  (he  plaintiff.  The  acceptance  is  not  yet  paid  ;  and  noth- 
ing has  been  done  by  the  bank  adeciing  its  rights,  unless  the  sub- 
sequent taking  of  security  for  the  acceptance  from  Smith  can  be 
construed  so  to  do.  Certainly  the  bank  bad  a  right  to  require 
additional  security  from  tbe  indorser  of  the  acceptance  ;  and  it 
cannot  he  perceived  upon  what  principles  this  can  be  construed 
an  extinguishment  of  its  lien  upon  the  shares  of  the  acceptor. 
A  creditor  may  lawfully  take  and  hold  several  securities  for  tbe 
same  debt  from  bis  jomt  debtors  ;  and  he  cannot  be  compellable 
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to  yield  up  either  until  his  debt  b  paid.  And  in  this  case,  there 
is  no  want  of  equity  in  holding  the  shares  of  Patton,  who  is  the 
iounediate  debtor  to  the  bank,  liable  id  the  first  instance,  rather 
than  resorting  to  the  security  of  an  indorser,  who  is  only  liable 
upon  the  default  of  the  acceptor. 

*'  The  decree  of  the  circuit  court  must,  therefore,  be  reversed, 
and  the  bill  be  dismissed." 

So  in  the  case  of  the  Huntingdon  Bank,  in  PennsylvaiuB  ;  that 
bank,  it  appeared,  was  subject  to  the  provision,  that  its  stock 
"  shall  be  assignable  and  transferable  on  the  books  of  the  company 
only,  in  the  presence  of  the  President  or  Cashier,  and  in  such 
manner  as  the  by-laws  shall  ordain  ;  but  no  Stockholder,  indebted 
to  the  institiUUm,  shall  be  authorized  to  make  a  Iranifer,  or  re- 
eeioe  a  dividendf  till  ttuh  debt  thall  have  been  discharged,  or  se- 
curity to  the  satisfaction  of  the  directors  given  for  the  same."  A 
stockholder,  who  was  indebted  to  the  bank  on  a  note  discounted, 
and  also  for  an  instalment  due  for  the  capital  stock,  gave  a  power 
of  attorney  to  receive  the  dividends  in  his  own  name,  and,  at  (be 
same  lime,  another  power  of  attorney,  to  transfer  his  stock  to  the 
plaintiSs,  who  placed  in  the  hands  of  an  attorney  a  sum  of  money 
to  pay  the  mstalment ;  and  the  attorney,  after  depositing  the  money 
to  his  own  credit,  drew  a  check  in  favor  of  the  stockholder, 
and  the  money  was  applied  to  the  payment  of  the  instalment,  no 
notice  having  been  given  to  the  bank  of  the  power  to  transfer  the 
stock  until  some  months  afterwards.  The  court  held  the  plain- 
tiff was  not  entitled,  either  to  a  transfer  of  the  slock,  or  to  a  re- 
turn of  the  money  which  had  been  applied  to  the  payment  of  the  - 
instalment.* 

§  6.  Under  the  above  recited  clause  of  the  Pennsylvania  act 
r^ulatbg  banks,  a  question  arose  as  to  what  was  meant  by  the 
word  "  indebted ;  "  and  whether  a  stockholder,  who  had  given  a 


1  Ro^era  Slc  v.  HuntiDgdon  B»Dk,  3  Serg.  &  Rawle,  (Peno.]  R.  77; 
and  aeo  alao  Sevall  v.  Luicuter  Bank,  17  Berg.  St  Rawle.  (Peon.)  R. 
38& 
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note  to  the  bank,  bad  a  right  to  transfer  befort  U  btcame  due.  No 
one,  we  think,  can  doubt  the  propriety  of  the  exposition  given  by 
Tilghman,  C  J.  to  the  the  expression  just  meotiooed,  who  held 
that  a  note,  given  by  a  stockholder  to  the  bank,  was  a  debt 
due  from  him  to  ifae  bank,  before  as  well  as  after  it  became 
due,  according  to  the  meaoiiig  of  the  act.  He  observed,  "No 
doubt,  this  restraint  on  the  transfer  of  the  stock  was  intended 
for  the  benefit  of  the  bank.  But  of  what  benefit  would  it  be, 
if  the  stockholder  bad  the  unrestrained  right  of  transfer,  at  any 
time  before  his  note  fell  due  ?  The  time  of  making  this  loan  is 
that  St  which  the  directors  must  look  out  for  security.  If  the 
stock  was  pledged  by  law,  they  might  be  easy  as  to  other  secu- 
rity. But  if,  trusting  to  this  pledge,  tbey  discounted  a  stock- 
holder's  note,  who  had  the  right  to  withdraw  his  stock  at  pleasure^ 
then  the  security  in  fact  amounted  to  nothing.  To  be  sure,  if  it 
were  clearly  ascertaiued,  that  by  '  indebted '  the  law  meant 
nothing  but  a  debt  actvally  due,  the  hank  directors  would  have  no 
right  to  complab  ;■  because  they  would  know  that  tbe  stock  was 
no  security."' 

§  6.  A  transfer  of  stock  will  be  valid,  however,  as  between 
the  vendor  and  vendee,  though  the  act  of  incorporation  provide, 
that  no  such  transfer  shall  be  valid  or  effectual  till  registered  in  a 
book  kept  for  tbe  purpose,  and  the  debts  due  from  the  ven- 
dor to  tbe  company  be  first  paid.*  Thus  in  the  case  of  the  Bank 
of  Utica  e.  Smalley,'  it  was  contended  that  C  was  an  incompe- 
tent witness  for  the  bank,  because  he  was  a  stockholder.  Accord- 
ingly, C  immediately  transferred  bis  stock,  and  was  then  permit- 
ted to  testify.  The  transfer,  it  was  contended,  was  not  valid,  be- 
cause it  was  not  registered  in  a  book  kept  by  the  company  for 
that  purpose  ;  the  sixth  section  of  the  act  of  incorporation  pro- 


1  Grant  t>.  Hechanica  Bank  of  PhilsdelidiiB,  15  Serg.  &  Rawie,  (Penn.) 

R.i4a 

*  Grant  v.  Franklin  Ins.  Ca  8  Pick.  (Maaa.)  R.  90; 
3  Bank  of  Utica  «.  Smallej,  H  Conen,  (N.  Y.}  R.  770. 
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ridlog  "  that  ao  transfer  of  stock  should  be  effectual  until  it  is 
90  registered,  and  all  debts  due  from  the  stOGkholder  are  paid." 
The  court  held,  that  this  prorbion  was  intended  extltuwely  for 
tbe  benefit  of  tbe  bank,  Mr.  J.  Sutherland  observing ;  *'  The 
legislature  intended,  by  this  section,  to  afiwd  to  tbe  bank  the 
means  of  ascertaining  with  certaimy  who  they  were  bound  to  coih 
sider  and  treat  as  stockholders.  But  if  A.,  being  a  stockholder  id 
the  bank,  and  also  indebted  to  tbe  bank,  transfer  his  stock  to  B., 
all  his  interest  passes.  -  It  is  a  valid  transfer  as  between  A.  and 
B.,  but  B.  takes  it  subject  to  the  claims  of  tbe  bank  against  A. 
The  registry  can  be  made  as  well  l^  B.  as  A."  Stock  of  the 
old  bank  of  the  Unit^  States,  which  had  been  transferred  by  tbs 
owners  in  London,  with  a  delivery  to  the  purchaser  of  the  ceni- 
ficaie,  accompanied  with  a  power  of  attorney  to  transfer  it  on  the 
books,  in  conformity  to  the  act  of  incorporatioD  and  by-laws  under 
it,  was  held  to  be  vested  in  the  vendee,  before  tbe  transfer  was 
entered  upon  the  books.' 

So,  where  it  is  provided  that  no  transfer  of  any  share  in  the 
capita]  stock  shall  be  valid,  until  tht  whole  be  paid  in,  if  a  stock- 
holder assigns  his  interest  before  that  time,  it  is  conveyed  to  the 
assignee.  Thus,  in  Massachusetts,  in  the  JUarblekead  Sodal 
himrance  Company,  the  action  was  assumpsit  for  money  had  and 
received ;  second  count,  for  also  D.  B.  and  W.  S.  were  in- 
debted to  B.  R.,  and  to  recover  his  demand,  &«.,  be  caused  to 
be  attached  150  shares  of  tbe  capital  stock  subsciibed  by  them  in 
tbe  said  company,  and  sold  to  satisfy  bis  execution,  and,  there- 
upon, the  plaintiff  purchased  tbem,  and  notice  thereof  being  given 
to  defendants,  they  became  obliged  to  admit  him,  &c.  Tbe  stat- 
ute incorporating  the  company  provided,  that  no  transfer  of  any 
share  in  it  should  be  valid,  until  tfte  uhole  capUal  ttock  sluntld  be 
paid  in.  Z>.  B.,  for  [umseif  and  partner,  previously  to  tbe  attach- 
ment, and  before  all  the  ttock  uas  paid  in,  transferred  the  150 
shares  to  J.  S.,  who  was  their  creditor,  in  satisfaction  of  his 
demand.     It  was  held,  that  they  transferred  to  him  the  equitable 


>  U.  Sttteg  V.  Vaughn,  dec-,  3  Binne;,  (PeDD.)  R.  394. 


D.qit.zeaOvGoOt^lc 


CH.  Xri.]         TRANSrEE  OF  STOCK.  447 

iDterest,  so  far  as  to  juatify  ihe  corporation  in  issuing  the  certificate 
of  shares  to  him,  and  to  consider  him  the  true  owner  when  all 
the  stock  was  paid  in.  The  court  went  on  the  ground,  that  the 
intent  of  the  legislature,  in  the  prohibition,  was  only  to  prevent 
speculations  in  the  scrip,  &c.,  and  not  inUndtd  to  prtvent  a 
debtor^M  bona  fidt  transfer  to  hU  crtditor.^ 

The  Supreme  Court  of  CoDoecticut  have,  however,  considered 
that  where  it  is  required,  that  a  sale  of  shares  shall  be  registered, 
the  registry  operates,  not  merely  to  perfect  a  conveyance  previ- 
ously begun,  or  to  give  notice  of  a  conveyance  previously  perfect- 
ed, but  is  of  itself  tlu  originating  act  in  the  change  of  titU. 
Thus,  the  shares  of  the  JUarUtorougK  JUanufacturing  Company 
were  made  by  the  charter  of  the  company  transferable  only  on 
their  books  in  such  form  as  the  directors  should  prescribe.  A 
by-law  was  duly  established,  which  required,  "  that  all  transfers 
of  stock  sbould  be  made  by  assignment  on  the  treasurer's  book, 
either  in  person,  or  by  authorized  attorney,  on  surrender  of  the 
certificate  granted  for  the  stock,  and  a  new  certificate  being  grsoted 
by  the  treasurer."  No  assignment  was  made  on  the  book  ;  no 
certificates  of  ownership  were  surrendered,  or  new  ones  received  ; 
and  nothing  was  done,  but  the  giving  of  the  credit  of  the  amount 
of  the  share,  on  the  treasurer's  book  to  the  successive  holders. 
The  court  was  of  opinion,  that  the  stock  had  not  been  legally 
transfered.  "  Thwigh  the  form  of  the  assignment  is  not  pointed 
out,"  said  C.  J'  Swift,  *'  yet  the  by-law,  on  its  fair  construction, 
requires,  that  there  must  be  a  written  agiignmtnt  on  the  (reomrer't 
book,  tubtcribed  by  the  asngnor,  or  his  authorized  attorney,  to 
eoMtitnte  a  transfer  of  the  stock."  * 

And  a  sale  on  pledge  of  stock,  accompanied  by  a  letter  of  at- 
torney to  make  the  transfer,  where  the  regulation  is  that  no  trans- 
fer shall  be  valid  until  received  for  record,  is  of  no  avail,  in  Con- 
necticut, to  convey  a  title,  until  the  transfer  is  received  for  record. 


1  Qa'iaet «.  Harblehead  Social  Idb.  Co,  10  Hui.  R.  476 ;  1  Dsne'i  Abr. 
4S6. 

>  Marlborou^  Man.  Co.  v.  Smith,  2  Conn.  R.  579 ;  and  sea  the  Newton 
and  Bridsepoft  Turn.  Co.  3  Conn.  R.  544. 
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For  in  aD  transfers  subject  to  such  regulatioii,  the  change  of  tide 
tabea  fitme  when  Uie  instrument  of  transfer  is  received  for  record 
by  the  clerk  ;  and  the  transfer  bears  date  from  that  time.  There- 
fore, where  A.,  the  holder  of  certain  shares  of  stock  in  such  com- 
pany, agreed  with  B.  to  transfer  them  to  him,  as  security  for  accept- 
ances and  advancements  made  hy  B.  for  A.  ;  and  for  that  purpose 
A.,  on  the  20th  of  October,  at  9  o'clock,  A.  M.,  executed  and 
delivered  to  B.  a  letter  of  attorney  to  the  clerk  of  the  company, 
authorizing  him  to  transfer  such  shares  to  B.,  which  was  sent  by 
mail  to  the  clerk,  and  was  received  by  faini,  on  the  8th  of  Novem- 
ber following,  in  pursuance  of  which  be  made  a  regular  transfer  of 
the  shares  to  B.  on  the  books  of  the  company  ;  C,  a  creditor  of 
A.,  attached  the  same  shares,  on  the  30ih  of  October,  at  10 
o'clock,  A.  M.  in  a  suit  against  A.,  in  which  he  recovered  judg- 
ment, more  than  two  years  afterwards,  and  had  his  execution 
levied  on  the  shares,  which  were  sold,  and  C.  became  the  pur- 
chaser ;  it  was  held,  that  C-  obtained  thereby  a  legal  title,  and  B. 
had  no  title,  to  the  shares.  Dagget  J.,  who  gave  the  opinion, 
said,  that  the  case  must  be  governed  by  the  decision  in  the  case 
of  the  Marlborough  Manufacturing  Company,  and  the  Newton 
and  Bridgeport  Turnpike  Company ; '  aod  that,  in  the  last  of  those 
cases,  the  judgment  proceeded  upon  the  precise  point  raised  ia 
the  case  before  him.' 

But  in  Connecticut  a  written  assignment  of  stock,  made  in  pau, 
according  to  the  prescribed  form,  and  seasonably  re^stered  on 
the  books  of  the  company,  t«  a  trantfer  on  tkt  bookt  of  the  com- 
pany, within  the  meaning  of  the  charter  requiring  it. 

Thus,  in  Northup  v.  Curtis  and  others,'  the  sole  question  was, 
whether  when  stock  in  a  turnpike  had  been  attached,  the  stock 
had  not  been  previously  and  in  a  legal  manner  transferred  to  one 

■  Oxford  Tarn.  Co.  «.  Bunnell,  6  Conn.  R.  559L  In  tb«  caw  of  tbe  New- 
ton and  Bridgeport  Turn.  Co.  it  was  heldl,  th&t  the  regiabrj  operviea,  not 
merely  to  perfsct  ft  conveyRnce  previoual;  be^n,  or  to  pvo  notice  of  *. 
coDveyiDce  previous);  perfected,  but  ie  of  itMlf  (he  origmatiHg  ael  v»0^ 
Aangt  nf  UtU.   3  Conn.  R.  544. 

3  Nortbnp  o.  Cattia,  &&  5  Conn,  E.  346. 
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H.  Tbe  act  incorporatiog  ihe  company  provided,  that  tfae  shares 
of  tbe  stock  should  be  traosferable  only  od  the  books  of  the  com- 
pan;,  in  such  manner  as  the  company  should  by  their  by-laws 
direct ;  and  a  by-law  of  tbe  company  provided,  thai  the  board  of 
directors  should  prescribe  tbe  form  of  transfer  to  be  registered 
by  (he  clerk,  on  the  books  of  the  company,  and  that  no  transfer 
should  be  valid,  unless  so  made  and  registered.  In  1803,  before 
any  transfer  of  tbe  shares,  tfae  directors  prescribed  the  following 
form  of  transfer.  "  I,  B.  T).  of  N,,  in  the  county  of  F.,  do, 
by  these  presents  assign,  make  over,  and  transfer  to  G.  H.  of  W., 
full  original  shares  in  the  capital  stock  of  tbe  Bridgeport  and 
JVewfon  Tumpikt  Company,  with  all  the  privileges,  and  subject 
to  all  the  burthens  thereunto  appertaining,  value  received  of  him, 
tbe  said  O.  H.  Witness  my  hand,"  &c.  In  1814,  B.  Hine 
held  two  shares  of  the  stock  for  which  he  was  an  original  sub- 
scriber, and  was  the  assignee  of  one  hundred  and  sixty  and  a  half 
shares,  under  bills  of  sale  from  sundry  persons,  made  in  pait,  in 
tbe  form  prescribed  by  the  by-law,  and  afterwards  registered  on 
the  books  of  tbe  company.  Tbe  plaintiff  claimed,  that  on  the 
37th  of  December,  1814,  Hine,  in  payment  of  debts  due  from 
him  to  tbem  respectively,  assigoecl  to  £.  Graves  and  J.  Graves 
sixty-two  and  an  half  shares,  and  to  the  plaintiff  one  hundred 
shares,  by  bill  of  sale,  in  tbe  form  prescribed  by  tbe  by-law  ;  and 
that  afterwards,  viz.  on  the  3Sth  of  December,  1614,  such 
assignments  were  registered  at  full  length,  on  the  books  of  the 
company,  by  the  clerk.  The  pbintiff  had  since  acquired  the 
title  of  E.  and  J.  Graves.  The  defendants  claimed,  and  intro- 
duced evidence  to  prove,  that  after  tbe  bills  of  sale  bad  been  ex- 
ecuted by  Hine,  they  were  delivered  by  bim  to  one  Masters,  to 
be  carried  to  be  registered  ;  and  (hat  Masters  then  had  in  his 
hands  five  writs  of  attachment  against  Hine  ;  and  it  was  agreed 
by  Hine,  thai  these  writs  would  be  carried  with  Ihe  bills  of  sale 
to  the  clerk's  office,  and  should  be  served  first  on  Hine's  stock, 
and  that  the  bills  of  sale  should  then  be  delivered  to  ihe  clerk 
to  be  registered  ;  and  that  accordingly,  the  writs  were  served, 
and  the  bills  of  sale  delivered,  hi  that  order.  The  defendanU 
67 
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also  claimed,  (hat  S.  Noble  attached  the  stock  of  Bine,  od  the 
saine  day,  befoie  the  bills  of  sale  were  received  for  record  ;  and 
that  after  the  service  of  the  other  attachments,  and  after  the  re- 
ceipt of  the  bills  of  sale  by  the  clerk,  but  before  tbey  were  record- 
ed at  length,  viz.  at  2  o'clock  id  the  moroiog  of  the  38th  of 
December,  J.  Nichols  attached  the  sanw  stock  ;  and  that  all 
these  attachments  were  regularly  with  the  judgments  recovered, 
and  executions  issued  thereon  levied  on  the  stock  in  question,  tbe 
whole  of  which  was  sold  according  to  law.  And  the  defendants 
odbred  in  evidence  such  aitachmeDts,  judgments,  and  esecuuons, 
and  sales  thereon,  to  show,  that  the  plaintiff  had  no  title  to  any 
part  of  tbe  stock.  The  plaintiff  admitted,  that  the  two  shares, 
for  which  Hine  was  en  original  subscriber,  might  legally  be  lakeo 
by  attachment  and  execution  ;  but  objected  to  tbe  evidence  offered 
by  tbe  defendants  for  tbe  purpose  of  disproving  the  plaintiff's  title 
to  any  of  the  other  shares  claimed  by  him,  on  tbe  ground,  that 
Hine  bad  no  title  at  law  to  them.  The  defendants  insisted,  that 
tbe  transfers  to  Hine,  having  been  made  and  registered  on  tbe 
books  of  tbe  company,  in  pursuance  of  tbe  by-law,  and  in  the 
form  prescribed  by  the  directors,  were  made  on  the  books  of  the 
company  pursuant  to  the  charter  ;  so  that  Hine  thereby  bad  a 
legal  title  to  all  tbe  shares  ;  and  that,  as  all  the  attachments  were 
made  before  tbe  transfers  from  Hine  to  E.  and  J.  Graves,  and  to 
the  plaintiff,  were  recorded  at  full  length  oo  the  books  of  tbe 
company,  they  bad  priority  thereto,  and  took  all  tbe  shares,  so 
that  the  plaintiff  acquired  no  title  vbatsoever,  in  law  or  equity,  to 
any  part  of  tbe  stock  in  question.  The  court  were  of  this  opin- 
ion, and  admitted  the  evidence  offered  by  tbe  defendants,  and 
thereupon  decreed,  that  tbe  plaintiff  should  take  nlothiog  by  faia 
bill ;  and  upon  a  motion  for  a  new  trial  it  was  held  by  all  tbe 
judges,  that  it  could  not  be  granted.' 

§  7.  A  guardian  of  a  person  noii-coin|M«  has  a  right  to  sell  any 
I  And  Me  fnitlier  on  tliii  tubject  Poat,  Ch.  X.  §  5,  parts  5  and  6. 
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of  the  peraontl  estate  of  his  ward,  and  though  he  may  improperly 
make  a  sale,  a  bona  fide  purchaser  would  have  a  good  title.' 
The  Proprittort  of  Enex  Merrimack  Bridge  gave  N.  B.  a  cer- 
tificate, that  she  was  a  proprietor  during  life,  pursuant  (o  the  will 
of  ber  father,  of  a  certain  number  of  shares  ;  and  she  being  non- 
compot,  her  guardian  made  a  deed  of  the  whole  property  in  the 
efaares,  in  which  the  certificate  was  recited  to  the  plaintiff',  a 
bona  fidt  purchaser.  The  deed  was  left  with  the  clerk  of  the 
corporation  to  he  recorded,  but  no  new  certificate  was  issued  to 
the  plaintiff.  It  was  held,  that  all  N.  B.'s  interest  passed  by  Ibe 
deed,  and  that  the  plaintiff*  nitght  maintnn  an  action  for  money 
bad  and  received  against  the  corporation  to  recover  the  dividends. 
A  question  was  made,  whether  the  ioslrument  of  conveyance 
given  by  the  guardian  was  legally  sufficient  to  pass  the  property  ; 
and  it  was  contended,  that  as  the  guardian  attempted  to  sell  the 
whole  property  in  the  shares,  nothing  passed  by  the  deed.  But 
the  court  held,  that  tbe  plaiDtifi*  being  a  iona^tie  purchaser,  the 
deed  coitveyed  all  that  the  guardian  bad  a  right  to  sell,  by  the 
operation  of  the  common  principle  in  relaiion  to  deeds  and  grants.* 
By  the  statute  of  Massachusetts  of  1817,  a  guardian  is  now  pro- 
hibited to  sell  his  ward's  stock  in  a  corporation  without  license 
from  the  judge  of  probate.* 

§  8.  It  is  an  iocunihent  duty  on  the  part  of  a  bank,  or  other 
joint  slock  corporation,  not  to  permit  a  transfer  of  stock  until  they 
are  satisfied  of  a  party's  authority  to  transfer.  If  stock  be  transferred 
under  tforgtd  power  of  attorney,  the  real  proprietor  is  entitled  to 
hare  it  replaced  by  the  company,  and  also  the  dividends  due 
thereon.  Thb  point  was  determined,  in  a  case  in  which  the 
Bank  of  England  was  defendant,  and  one  which  was    twice 


I  Davis*.  The  Proprietors  of  Eisex Merrimack  Bridge,  2  Pick.  (MaM)  R- 
S43. 

*  Davis  V.  The  Proprietors  of  Essex  Merrimack  Bridge,  9  Pick.  (Mua.)  R. 
943. 

3  Ibid. 
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aipied.'  It  was  an  action  on  tbe  case  ;  aod  it  appeared,  that 
the  plaintiff  ia  the  month  of  May,  1819,  bad  standing  in  bis  own 
name  on  the  books  of  tbe  bank,  £10,000  3  per  cent,  consolidated 
bank  aoDuities,  £178  10  per  annum  long  annuities,  and  JCSOO 
tmvy  5  per  cent  annuities.  In  October,  1819,  by  virtue  of  cer- 
tain instruments  purpordi^  to  be  powers  of  attorney  executed  by 
tbe  plaiotiff  to  ibe  Messrs.  Dnimmonds,  they  sold  out  two  several 
sums  of  £5000  of  the  3  per  cent  consolidated  bank  annuiiies, 
and  afterwards  £75  bank  long  annuities,  part  of  tbe  said  stock 
then  standing  in  (he  name  of  the  plaintiff.  Tbe  signatures  to 
these  powers  of  attorney  proved  lo  be  forgeries  ;  and  the  question 
tbe  court  were  called  upon  to  decide  was,  whether  tbe  stocks 
which  stood  in  tbe  plaintiff's  name  on  the  books  of  the  bank  bad 
been  transferred  out  of  that  name.  Their  opinion  was,  (bat  the 
plaintiff's  property  in  the  funds  bad  not  been  transferred  ;  that  he 
was  still  tbe  legal  holder  of  those  funds,  and  entitled  to  tbe  divi- 
dends payable  on  account  of  them.  Tbey  considered  it  clear, 
that  a  transfer  in  writing  not  made  by  tbe  party  transferring,  or 
some  agent,  duly  authorized,  could  have  no  effect ;  and  tbey 
(bought,  that  tbe  rule,  that  a  foiled  indorsement  on  a  bill  of 
exchange  conveys  no  interest  in  such  bill,  was  applicable  to  the 
question  before  them.  They  laid  down  tbe  broad  principle, 
that  transferable  shares  of  tbe  stock  of  any  company  could 
not  be  divested  out  of  tbe  proprietor  by  any  act  of  the  com- 
pany, without  tbe  authority  of  tbe  stockholder ;  and  maiaiaiDed 
that  the  Bank  of  England  bad  no  more  authority  to  affect  tbe 
interest  of  any  stockholder,  ttian  tbe  most  insignificant  chartered 
company  bad  to  dispose  of  the  shares  of  the  members  of  such  a 
company. 

In  the  opinion  given  by  tbe  court  in  the  above  case,  the  court 
observed  ;  "  We  are  not  called  on  to  decide,  whether  those,  wbo 
purchase  tbe  stocks  uaosferred  to  ibem  under  (he  foiled  pow- 
ers, might  require  tbe  bank  to  confirm  that  purchase  to  ibeu,  and 


1  Davit  p.  Btnk  of  England,  2  Bing.  398 ;  and  alio  fully  reported  i 
PMersdorf'a  Abr.  4!0. 
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to  paj  them  the  dividends  on  such  stocks,  or  whether  their  n^- 
lect  to  inquire  into  the  authenticity  of  the  power  of  attornej  might 
not  throw  the  loss  on  them  that  has  been  occasioned  by  the  forge- 
ries. But  to  prevent,  as  far  as  we  can,  the  alarm  which  one  argu- 
ment urged  on  behalf  of  the  bank  is  likely  to  excite,  we  will  say, 
that  the  hank  cannot  refuse  to  pay  the  dividends  to  subsequent 
purchasers  of  these  stocks.  If  the  bank  should  say  to  such  sub- 
sequent purchasers,  the  persons  from  whom  you  bought  were  not 
legally  possessed  of  the  stocks  they  sold  to  you,  the  answer  would 
be,  that  the  bank,  in  the  books  which  the  law  requires  them  to  keep, 
and  for  the  keeping  of  which  they  receive  a  remuneration  from 
the  public,  have  registered  these  persons  as  the  owners  of  these 
stocks,  and  the  bank  cannot  he  permitted  to  say  that  such  per- 
sons were  not  the  owners.  If  this  be  not  the  law,  who  will  pur- 
chase stock,  or  who  can  be  certain  (hat  the  stock  which  be  holds 
belongs  to  bim  ?  It  has  ever  been  an  object  of  the  I^islature  to 
give  facility  to  ihe  transfer  of  shares  in  the  public  funds.  This 
facility  of  transfer  is  one  of  the  advantages  belonging  to  this  spe- 
cies of  property  ;  and  this  advanuge  would  be  eniuely  destroyed 
if  a  purchaser  should  he  required  to  look  to  the  regularity  of  the 
transfers,  to  all  the  various  persons  through  whom  such  stock  had 
passed.  Indeed,  from  the  manner  In  which  the  slock  passes 
from  man  to  man,  from  the  union  of  stock  bought  of  differ- 
ent persons  under  the  same  name,  and  the  impossibility  of  distin- 
guishing what  was  regidarly  transferred  from  what  was  not,  it  is 
impossible  to  (race  the  title  of  stock  as  we  can  that  of  an  estate. 
We  cannot  look  further,  nor  is  it  the  practice  ever  to  attempt  to 
look  further,  than  the  bank  books  for  the  title  of  ibe  persons  who 
propose  to  transfer  to  the  persons  therein  named."  The  court 
having  decided,  that  the  stocks  remained  the  property  of  the  plain- 
tiff, he  of  course  was  also  entitled  to  the  dividends  ;  and  there- 
fore the  whole  consequences  of  the  foigery  would  fall  upon  the 
bank.' 


'  BridgemsD  in  hii  Chancery  Digeat,  aay* ;  "  Where  ■lock  "sa  traiufamid 
under  a  forged  power,  the  traiufeT  ia  void  anil  the  right  owner  ehall  not  be 
hurt;  but  the  dividend*  received  under  tbe  fttee  power,  together  with  tha 
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In  the  case  last  cited,  it  appears  that  the  pUintiff  knev  of  tbe 
foi^ries,  and  concealed  them,  tbough  they  did  not  come  to  his 
knowledge  until  several  months  after  they  wen  eammitted.  And 
when  he  was  infonned  by  the  person  who  committed  tbem,  (his 
brother,)  that  be  bad  done  so,  be  did  oot  commimicate  such  tn- 
forroation  either  to  tbe  bank  or  to  aoy  magistrate,  uotil  afler  the 
brother  bad  escaped  from  the  prison  in  which  he  was  confined, 
and  was  probably  out  of  the  kingdom.  This  conduct  of  the  plain- 
tiff the  court  thought,  under  circumstances,  might  amount  to  b 
misdemeanor ;  and  they  said,  that  m  this  case  tbe  plamtiff  could 
only  receive  such  dividends  as  be  bad  required  the  bank  to  pay 
him,  and  which  they,  having  been  so  required,  had  refused  to  pay, 
and  that  the  dividends  demanded  were  those  which  became  due  od 
the  long  annuities  on  tbe  5th  April,  1830,  and  those  on  the  con- 
sols which  became  due  in  tbe  month  of  July  in  the  same  year. 
These  dividends,  it  was  contended,  the  plaintiS*  was  barred  from 
receiving,  because  the  bank  (the  plaintiff  not  having  pvtn  infor- 
mation of  the  forgeries)  might  have  paid  them  to  other  pers<»s. 
Tbe  opinion  of  the  court  was  as  follows ;  **  We  agree  with  the 
counsel  for  the  bank,  that  if  it  had  appeared  that  the  bank  bad 
paid  these  dividends  to  persons  to  whom  (if  tbe  phbtiff  bad  m- 
fermed  them  of  the  forgeries,  as  he  ought  to  have  done,  on  tfatt 
S5th  March,  1830,)  they  could  have  refused  to  pay,  then  be 
cannot  recover  such  dividends  in  this  action.  We  say,  in  tbe 
language  of  Lord  Mansfield,  in  Krd  «.  KandaQ,  that  whatever 
will  in  equity  and  conscience,  according  to  tbe  circumstances  of 
the  case,  bar  the  pUintiff's  recovery,  may  be  given  io  evidence 
by  the  defendant,  because  the  plaintiff  must  recover  upon  the 
justice  and  conscience  of  his  own  case,  and  on  that  only  ;  but  we 
say,  that  it  does  not  appear  in  this  case  that  any  thing  was  given 
in  evidence  by  the  defendants  that  did  in  equity  and  ctmscience 
bar  the  plaintiff.  It  is  not  enough  for  tbe  defendants  to  say,  that 
they  might  have  paid  these  dividends  to  other  p^^wis.      To 

•tock,  •hftll  be  taken  from  the  «8aif  neea,  and  restorad  to  the  right  owner ; " 
tnd  the  eiM  of  Hildyard  v.  Sooth  Sea  Co.  (S  P.  Wina.  76}  is  cited.  Bat 
this  deciaioB,  Brid^man  adda,  does  not  ai^iear  to  ban  been  followed ;  Tat 
Aahby  w.  BUckwell  (Amb.  SOS}  is  eemln. 
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defend  tbe  action,  on  the  principle  laid  down  b^  Lord  Mansfield, 
tbey  must  prove,  that  they  have  paid  them  to  persons  to  whom 
the/  could  bare  refused  to  pay  them,  had  they  been  informed  of 
tbe  forgeries.  But  no  evidence  of  any  such  payment  appears  in 
this  case.  It  has  been  insisted  at  tbe  bar,  that  upon  principles  of 
public  policy,  we  ought  not  to  permit  the  plaintiff  to  prevail  in  bis 
action.  Public  policy  is  a  doctrine  on  which  judges  should  pro- 
ceed with  caution,  otherwise  the  rights  of  the  subjects  of  this 
country  would  depend  on  their  discretion.  There  are  many 
things  which  most  of  us  think  against  good  policy  for  which  ac- 
tions are  brought,  for  instance,  wagers.  We  ought  not  to  trust 
ourselves  with  so  dai^rous  a  power,  as  that  of  acting  judicially 
OD  disputable  policy. 

"Can  we  say,  that  indisputable  policy  requires,  that  a  man 
should  lose  his  all  for  a  misprision  of  felony  f  Policy  prevents 
the  assertion  of  a  civil  right,  in  cases  of  this  nature  where  actions 
are  brought  for  doing  something  direcdy  iojunous  to  tbe  public, 
or  declared  to  be  so  by  positive  law. 

"  Thus,  if  the  law  has  forbidden  tbe  doing  of  an  act,  it  has 
recognised  tbe  impolicy  of  doing  it,  or  if  it  has  commanded  an 
act  to  be  done,  it  has  recognised  the  impolicy  of  not  doing  it ;  and 
tbe  courts  would  not  allow  an  action  to  be  maintained  for  doing 
tbe  act  prohibited,  or  abstaining  from  doing  the  act  commanded. 
Therefore,  if  the  plaintiff's  action  bad  been  founded  on  the  con- 
cealment of  tbe  forgeries,  it  could  not  have  been  supported.  But 
the  action  b  founded  on  the  refusal  of  tbe  bank  lo  pay  on  demand 
the  dividends  of  the  plaintiff,  due  od  stocks  belonging  to  him. 
The  misprisioB  of  felony,  of  which  he  has  been  guilty,  forms  no 
part  of  this  case.  If  misprision  of  felony  is  to  be  opposed  to 
tbe  action,  it  must  be  oii  the  ground,  that  tbe  plaintiff,  bavii^  had 
a  good  cause  of  action  on  account  of  tbe  bank's  refusing  to  do 
their  public  duty  by  paying  his  dividends,  has  forfeited  his  right  to 
mtuntain  such  action  by  being  guilty  of  misprision  of  felony.  We 
know  nothing  of  forfeitures  on  notions  of  public  policy  ;  for  for- 
feitures we  must  have  positive  law.  Misprision  of  felony  is  but 
a  misdemeasor,  and  punished  not  by  any  forfeiture,  but  by  fine 
and  imprisooment,  at  the  discretion  of  tbe  court  before  which 
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the  o&nder  is  convicted.  The  defeadants  cannot  have  alteiDpted 
to  applf  to  this  c^sfl  the  rule,  that  civil  actions  are  merged  ia  a 
felony.  If  ^e  pkintiff  was  seeking  to  recover  what  had  heen 
ohtaioed  by  means  of  these  foi^eries,  either  from  the  foiger  or 
any  person  who  had  received  the  property  from  him,  the  defend- 
ants  might  protect  themselves  under  this  rule. 

'*  But  it  has  never  heen  held)  that  the  owner  cannot,  before 
prosecution  of  the  felou,  proceed  for  redress  against  the  persons 
through  whose  negligence-lhe  thief  commited  the  felony.  If  goods 
are  stolen  from  a  carrier  or  innkeeper,  the  owner  may  bring  bis 
action  against  them  without  instituting  any  prosecution  against  the 
felon.  The  bank  stands  in  the  situation  of  the  carrier  or  inn- 
keeper. It  has  never  been  decided,  that  a  concealment  of  felony 
from  the  carrier  or  innkeeper,  by  the  owner  of  the  goods,  was  an 
answer  to  such  an  action.  Concealment  can  be  no  answer,  except 
the  jury  were  to  infer  from  it,  that  the  owner  was  privy  to  the 
robbery,  or  the  defendant  could  show,  that  such  concealment  had 
prevented  him  from  recovering  the  goods.  This  case  was  put  to 
us  in  argument ;  A.,  knowing  that  B.  has  forged  A's.  name  to  a 
draft  on  his  banker,  sees  B.  come  out  of  the  banker's  shop  with 
the  money  obtained  by  the  forgery,  and  neither  arrests  B.,  or 
gives  any  information  to  the  banker.  Could  A.  recover  this 
money  again  from  the  hanker  ?  A  jury  in  such  a  case  must  find 
ibat  A.  was  privy  to  the  forgery  at  the  time  it  was  committed, 
and  they  would,  I  think,  infer,  that  A.  assented  to  it,  and  such 
finding  would  prevent  his  recovering  in  an  action  against  the 
banker.  But  in  the  present  case,  the  jury  have  expressly  neg- 
atived all  knowledge  by  the  plaintiff,  until  three  months  after  the 
forgeries.  They  have  also  negatived  assent,  saying,  they  have 
DO  instance  of  assent,  except  the  concealment  of  what  came  to 
the  defendant's  knowledge  in  three  months  after  the  forgeries,  from 
which  they  have  not  inferred  assent,  nor  can  we.'" 


1  Tbe  JDdgraent  in  tliis  case  was  reversed  in  the  Court  E.  B.  (5  Bam.  & 
C  185)  and  ■Ithough  tbe  roverBtl  took  pl«ce  on  the  ground  of  a  dofecl  in 
the  pleadings,  the  guarded  miDiier  which  wu  used  io  delivering  tbe  judg- 
ment, no  an  to  avoid  giving  any  nnclion  to  the  decinon  in  the  Conunoa 
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There  is  a  case  in  the  old  reports  of  Barnardistoo,  where  a 
roan  of  the  name  of  Edward  Harrison  got  the  South  Sea  slock, 
belonging  to  another  Edward  Harrison,  put  to  his  account  in  the 
hooks  of  the  company,  and  then  transferred  this  stock  to  his  broker 
to  sell,  and  which  stock  the  broker  sold.  A  bill  in  chancery  was 
filed  by  the  executors  of  Edward  Harrison,  the  owner  of  the 
stock,  against  the  executors  of  Edward  Harrison,  who  so  fraudu- 
lently procured  it  to  be  put  in  his  name  ;  and  the  Chancellor  said, 
that  the  plaintiff  should  bare  a  quantity  of  stock  equal  to  that 
transferred  bought  for  him,  or  else  have  a  satisfaction  for  the 
stock  equal  to  what  it  was  worth  at  the  time  it  was  sold  out.  And 
his  lordship  added,  there  is  another  more  difficult  question,  and 
that  is,  bow  far  the  company  may  be  liable  to  make  satisfaction, 
in  case  there  are  not  sufficient  assets  left  by  the  Harrison  who 
improperly  possessed  himself  of  this  stock.  In  this  case,  it  was 
assumed,'  that  the  stock  had  passed  out  of  the  name  of  the  owner 
by  this  transfer  under  a  fraudulent  assiunption  of  bis  name,  al- 
though he  never  assented  to  such  transfer  ;  but  whether  it  had  so 
passed  or  not,  was  not  considered.  But  it  has  heen  thought,  that 
this  case  was  not  correctly  reported  by  Bamardistou.*  The  same 
case  is  to  be  found  in  2  Atkyns,  in  the  name  of  Harrison  v.  Har- 
risen.  It  appears  by  the  latter  report,  that  the  slock  was  trans- 
ferred by  a  trustee,  and  if  so,  the  question,  whether  a  transfer 
unauthorized  by  the  stockholder  would  alter  the  property  in  the 
slock,  could  not  have  arisen,  the  trustee  having  a  legal  authority 
to  transfer,  though  he  might  be  guilty  of  a  breach  of  trust  by  ex- 
ercising thtit  authority. 

§  10.  There  is  no  question,  that  movable  and  tangible  per- 
sonal property,  such  as  com,  jewels,  garments,  household  goods, 
&c.   (if  not  expressly  exempted  by  statute)  may  be  seized  and 

Pleaa,  give*  reuon  to  iiupect,  mya  a  late  English  writer,  that  the  litter  ia 
not  to  be  considered  is  an  uniropescbable  authority.  Wooiryeh  on  Cont. 
Si.  Mer.  283. 

1  Sach  WM  the  conctniction  of  the  court  in  Dnvia  ».  The  Bank  of  Eng- 
land, anpia. 

>  Ibid. 
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eold  upon  execudon,  by  tbe  sheriff.'  But  the  question,  whether 
inonej,  bank  bills,  and  stock  in  incorporated  companies  may  at 
common  law  be  thua  seized  and  sold,  has  been  considerably  dis- 
cussed. 

Lord  MansGeld  said,  that  there  were  some  old  cases  in  which 
it  had  been  held,  that  the  sheriff  could  not  uke  money  in  execu- 
tion, even  though  found  in  the  defendant's  icratoin  ;  and  that  a 
quaint  reason  was  given  for  it,  viz.  that  money  couU  not  be  kU.' 
But  it  is  evident,  that  he  did  not  think  this  a  sound  reason,  and  the 
result  of  the  motion  in  that  case  would  seem  pretty  strongly  to 
sanction  the  right  of  the  officer  to  take  money  upon  an  execution. 
This  has,  however,  been  otherwise  ruled  in  the  King's  Bench,  in 
later  cases,  and  carried  so  far,  that  the  court  would  not  allow  the 
sheriff  to  apply  surplus  money  raised  on  a  sale  of  property  under 
an  execution,  to  the  satisfaction  of  auoiber  execution  in  his  bands, 
against  the  same  defendant,  althou^  no  other  property  was  to  be 
found.*  In  the  case,  however,  of  King  v.  Webber,*  it  was  ruled, 
that  a  sheriff  might  lake  ready  money  by  a  levari  /acitu ;  and  in 
this  respect,  there  was  no  difference  between  a  levari  /octot  and 
a  fitri  facial ;  and  in  Daiton't  Sheriffs'  it  is  laid  down  ex- 
pressly, that  money  may  be  taken  by  virtue  of  a  fieri  fatiat. 
The  Supreme  Court  of  the  United  States,  upon  a  careful  exami- 
nation of  the  authorities,  have  adopted  the  same  doctrine ;  and 
they  say,  that  they  could  perceive  no  reason  why  an  execuUoD 
should  not  be  levied  on  money  ;  that  the  one  given  in  tbe  books, 
that  money  could  not  be  sold,  was  not  a  good  one ;  that  the 
reason  of  a  sale  is,  that  money  only  will  satisfy  an  execution,  and 
if  any  thing  else  be  taken  il  must  be  turned  into  money  ;  but 
that  this  could  be  no  good  reason  for  refusing  lo  uke  tbe  very 
article,  to  produce  which  is  tbe  sole  object  of  the  executbn.* 

iHftnd7«.  Dobbin,  13  JafaDa.(N.Y.)R.3aO;  HoImM  ».  HniMutaf,  Aid. 
SM ;  Boprt  e.  Perry,  in  error,  17  StAitm.  (N.  Y.)  R.  351. 

>  Armiatead  v.  Philpot,  Doug.  R.  231. 

3  FieldboDse  v.  Croft,  4  Eut,  SIOj  Enight  e.  Griddle,  9  Eut,  43- 
^aShower,  I6& 

>  Dalton'B  Sberi^  145. 

*  Tomer  f.  Fendall,  1  Cfanoh  E,  117.    Bnt  tbe  cooit  c 


D.qit.zeaOvGoOt^lc 


CH.  XTI.]        TRANSFER  OF  STOCK.  459 

The  Supreme  Court  of  New  York  bare  also  expressly  decided, 
that  money  or  bank  billt  may  be  taken  in  execution  ;  and  have 
fully  concurred  in  the  doctrine  advanced  in  the  case  last  cited.' 
In  another  case,  the  court  uid,  that  on  looking  again  at  the  cases 
they  could  find  nothing  to  induce  them  to  doubt  the  soundness  of 
the  above  decision.' 

When  personal  chattels  are  attached,  another  creditor,  wbo  would 
make  a  second  attachment,  must  do  it  by  the  same  officernbo 
made  the  first ;  because  be  has  possession  of  the  chatteb,  and  the 
creditor  therefore  knows  to  whom  to  deliver  his  writ.'  But  where 
property  is  of  so  intangible  a  nature,  as  »hare$  in  the  ttock  of  a 
corporation,  there  can  be  no  change  of  possession.  And  as  it  is 
uncertain  whether  they  are  under  attachment  or  not,  the  sale  of 
them  upon  execution  is  not  justifiable  at  common  law.*  Thus, 
in  an  action  brought  against  a  sheriff  in  the  State  of  New  York,  it 
appeared  that  the  sheriff  bad  sold  among  other  properly  one  share 
in  the  Bank  of  Columbia,  and  three  shares  in  the  Hudson  Libra- 
ry ;  Kent,  C.  J.,  said,  "  The  bank  and  library  shares  were 
levied  on  by  mistake,  for  these  were  mere  choiu  in  action,  and 

ctM,  thtt  the  creditor  litd  not  auch  a  legal  property  in  the  specific  piecee  of 
money  levied  Tor  him  and  m  the  hrntfo  of  tht  thtriff,  as  to  authorize  thut  offi- 
cer to  take  those  piecea  on  execation,  is  the  gooda  and  chattel!  of  lueh 
creditor.  The  money,  the;  held,  became  liable  to  ench  execution,  the  in* 
■tant  it  was  paid  into  the  hands  of  the  ereditori  and  it  then  tKcame  tbe 
duty  of  the  eberiff  to  aeize  iL  C.  J.  Uarsball  obeerted  ;  "  It  ippeare  unrea- 
aonable  that  tbe  law  should  direct  a  payment  under  such  circumstances.  If 
the  money  ehall  be  aoized  the  inatant  of  ib  being  received  by  the  creditor, 
then  it  accois  a  vain  and  uaeleaa  ceremony  which  might  well  be  diepenaed 
with." 

1  Handy  o.  Dobbin,  13  Johns.  (N.  Y.)  R.  220 ;  eec  also  Williams  v.  Rodg- 
er«,5Johna.(N.y.)R.167. 

"Holmea  «.  Nuncaater,  13  Johna.  (N.  Y.)  R.3W5;  Orr  e.  M'Bride,  3  N. 
Carolina  Law  Expository,  257 ;  Spencer  b.  Blaisdell,  4  N.  Hamp.  R.  196. 

3  Denny  v.  Hamilton,  iC  Hasa.  R.  402-  Personal  property  ia  bound  by 
the  execution  from  the  time  it  is  delivered  into  the  hands  of  the  sheriff. 
Cresaon  v.  Siout,  17  Johns.  (N.  Y.)  R.  116 ;  Newell  v.  Sibley,  !  Southard, 
(N.J.)  R.  381. 

*  Howe  p.  Starkweather,  17  Mass.  R.  840  i  Deony  t.  Hamilton,  16  Ham. 
R.  403 ;  Wildmin  «.  Wildnun,  9  Vm.  B7. 
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not  the  subject  of  a  levy  and  sale  by  a  jieri  fanat  any  more  than 

'bonds  and  notes."* 

But  though  a  sale  made  by  the  sheriff,  like  the  one  io  the  above 
case,  be  irregular  and  unjustifiable,  yet,  if  certificates  of  the 
shares  are  given  to  the  purchaser,  the  case  is  more  anak^us  to 

'  the  sale  of  common  chattels.  And,  according  to  the  construc- 
tion of  the  Supreme  Court  of  Massachusetts,  the  delivery  of  the 
certificate  would  be  like  the  delivery  of  the  chattel,  and  (be  trans- 
fer may  be  considered  complete.' 

In  Connecticut,  it  seems  that  shares  in  a  (timptfce  company 
form  an  exception  to  the  rule,  that  shares  in  the  stock  of  corpo- 
rations are  not  liable  to  a  levy  and  sale  by  the  sheriff ;  and  this  de< 
cbion  would  equally  apply  to  a  ciftktl  company,  it  being  founded 
upon  the  supposition,  that  the  company  had  an  incorporeal  right 
or  easement  in  the  land  upon  wlucb  the  road  is  constructed.'  But 
in  Massachusetts,  in  the  case  of  Howe  «.  Starkweather,*  Par- 
ker, C.  J.,  who  gave  the  opinion  of  the  court,  expressly  says  ; 
"  Shares  In  a  (umpiA^,  or  other  incorporated  company,  are  not 
chattels.  They  have  more  resemblance  to  choses  in  action,  be- 
ing merely  evidence  of  property  ;  the  sale  of  them  upon  execu- 
tion not  being  justifiable  at  common  law." 

It  has  been  held  in  Pennsylvania,  that  a  turnpike  road  cannot 
be  levied  on  by  an  execution  issued  upon  a  judgment  obtained 
even  against  thA  con^Miiy.  The  plaintiff  in  error  in  this  case, 
having  obtained  judgment  against  the  preudent,  managers,  and 
company  of  the  New  Alexandria  and  Pittsburg  turnpike  road,  is- 


1  Denton  v.  Livingston,  9  Johns.  (N.  Y.)  R.  96;  and  m«  Com.  Dig.  Tit. 
Estadiojt,  c.  4.  Id  Louinana,  the  creditor*  of  %  atocbbolder  caoiMt  mU 
his  Bhsre  ID  the  property  of  «  corpoistion,  Williamson  «.  Smoot,  7  Martin, 
(La.)  R.  31. 

3  How««.  Starkweatlier,  17  Haw.  R.  S40.  Bat  even  id  that  case,  vnJeM 
by  tb«  return  of  the  officer,  it  appeata  that  the  requisition  of  the  ttatule  to- 
spectiog  the  levy  upon,  and  sale  of,  shares  of  debtors  in  iDcorporated  com- 
paniea,  has  been  complied  with,  the  corporatioD  may  not  b«  justified  in  giv- 
iog  certiBcates  to  the  purchaser.    Ibid. 

3  Swift's  Digest,  and  3  Conn.  R.  567. 

*  Howe  V.  Surbweatber,  17  Mass.  R.  343. 


D.qit.zeaOvGoOt^lc 


CH.  XVI.]        TRANSFER  OP  STOCK.  461 

Bued  a  fieri  faeiaSy  wad  levied  on  "all  tbe  right,  title,  ioterest, 
sod  claim  of  the  defeDdanis,  of,  in,  and  to  tea  miles  of  the  said 
road,"  &c.  ;  and  the  qtiesdon  was,  whether  property  of  thb  kind 
was  subject  to  a  levy  by  virtue  of  8  fieri  fadat.^  Tilghman, 
C.  J.,  ia  delivering  the  opinion  observed  ;  *'  It  has  been  decided, 
thai  every  kind  of  interest  in  land,  legal  or  equitable,  is  subject 
to  sn  execution  in  this  State.  But  it  doea  not  appear,  that  the 
turnpike  company  bad  any  estate  of  any  kind,  in  the  land  over 
wbich  this  road  runs.  They  were  incorporated  by  the  legislature 
for  the  special  purpose,  in  which  the  public  were  much  interested. 
They  were  permitted  to  enter  on  the  land,  and  make  a  road, 
under  certain  regulations,  and  when  the  road  was  finished  and 
approved  by  the  Governor,  to  take  certain  tolls.  But  there  is 
nothing  in  the  incorporating  act,  which  authorizes  the  company 
.  to  transfer  their  right  to  other  persons  ;  and  such  transfer  would 
certainly  be  incoosistent  with  the  whole  design  and  object  of  the 
law.  It  was  presumed,  that  the  right  would  remain  in  this  cor- 
poration, and  fhe  act  contains  a  complete  system,  providing  re- 
dress in  cases  of  delinquency,  and  calculated  to  protect  the  pub- 
lic from  the  consequences  of  such  delinquency.  The  inconven- 
ience would  be  excessive,  if  the  right  of  the  company  could  be 
cut  up  into  an  indefinite  number  of  small  parts,  and  vested  in  in- 
dividuab.  The  defendants  bad  do  tangible  interest,  —  nothing 
wbich  could  be  delivered  by  the  sherifif  to  a  purchaser  under  the 
execution.  There  was  no  rent,  or  profit,  of  any  kind,  issuing 
out  of  land, — nothing  but  a  right  to  receive  toll,  for  horses,  car- 
riages, &c.,  passing  over  the  land,  which  would  be  more  or  less, 
according  to  the  number  of  passengers,  and  that  would  much  de- 
pend on  the  condition  in  which  the  road  should  be  kept.  Every 
kind  of  right,  or  license  granted  by  the  act  of  assembly,  was  con- 
fined to  the  company.  They  alone  were  confided  in.  They 
alone  were  looked  to  for  a  faithful  performance  of  the  important 
duties  bcumbent  on  them.  But  it  may  be  said  to  be  extremely 
hard,  that  a  corporation  should  be  permitted  to  contract  debts. 


>  Ammant  v.  Preaident,  &.&  of  New  Alexandria  and  Pittaborg  Turnpike 
nul,  13  S.  &  Rawlfl,  (Pern)  R.  310. 
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■nd  possess  tfae  means  of  paying  them,  and  yet  their  creditors 
should  have  no  power  of  coercion.  And  certainly  such  a  state 
of  things  is  both  hard  and  unjust.  But  it  does  not  follow  that  the 
proper  remedy  is  by  execution.  Experience  is  every  day  point- 
ing out  defects  in  our  law,  which  can  be  remedied  only  by  the 
legislative  power.  And  the  defect  which  now  appears  is  well 
worthy  of,  and  will,  no  doubt,  receire  the  atlestioo  of  our  legisla- 
ture. It  may  probably  be  thought  advisable  to  provide  some 
mode  of  sequestration,  by  which  the  profits,  arising  from  roads, 
may  be  secured  to  the  creditors  of  the  respective  conifiaQies. 
But  in  providing  (his  remedy,  the  public  interest  will  not  be  neg- 
lected. Care  will  be  taken,  (hat  so  much  of  the  tolls,  as  is  neces- 
sary, shall  in  the  first  place  be  applied  to  Ibe  repair  of  the  road, 
tod  only  the  tutt  projiu  subject  to  the  payment  of  debts.  A 
court  of  chancery  would  do  something  of  this  kind,  but  our  courts 
possess  no  such  power.  All  that  we  can  do  is  to  levy  on  the 
property,  and  either  sell  it,  or  deliver  it  to  the  creditor,  in  case 
the  rents  and  profits  will  pay  the  debt  in  seven  years.  But  this 
lund  of  proceeding  is  altogether  unsuitable,  in  a  case  like  the 
present,  and  therefore,  I  am  of  opinion  that  the  Court  of  Com- 
mon Pleas  was  right  in  quashing  the  proceedings.  If  a  turnpike 
company  has  a  right  to  land,  or  other  property,  not  on  the  road, 
there  is  no  reason  why  it  should  not  be  subject  to  an  execution. 
But,  in  the  present  instance,  the  levy,'thougb  made  in  part,  on  a 
-  lot  of  land  contiguous  to  tfae  road,  had  so  blended  the  diflferent 
subjects,  that  it  was  difficult  to  separate  them,  and  therefore  the 
court  was  justified  in  quashing  the  whole  proceedings.  I  am  of 
opinion,  that  the  judgment  should  be  affirmed." 

It  being  clear  that  shares  in  incorporated  companies  are  not  at 
common  lau  liable  to  execution,  they  have  been  expressly  mada 
so  in  Massachusetts,  and  in  some  other  Slates,  by  itatute.  The 
statute  in  tbese  cases  generally  directs  the  mode  of  attachment  by 
mesne  process,  the  course  to  be  pursued  when  tbey  are  attached, 
and  when  they  are  sold  on  execution.  But  under  such  provisions, 
where  the  charter,  or  a  general  act  of  the  legislature,  requires  that 
no  stockholder,  who  is  indebted  to  a  bank,  shall  make  a  transfer 
of  his  stock,  uDti)  his  debt  is  discharged,  the  judgaent  credibw 
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canDot  tevy.  Or,  perhaps  it  might  be  more  proper  to  say,  that 
if  the  judgment  creditor  does  levy,  the  lien  of  the  bank  will  be 
preserved  ;  and  tbfs  lien  will  esteod  to  notes  (iraicn  before  and 
falling  dve  after  the  levy.  So  much  respect  is  in  fact  paid  to 
this  lien  giveo  by  statute,  that  a  bank  is  not  bound  to  appropriate 
part  of  the  debtor's  shares  to  pay  their  demands,  and  transfer  the 
balance  to  the  judgment  creditor,  even  though  the  stock  is  suffi- 
cient to  pay  it  and  leave  a  balance.*  In  the  case  just  referred  to 
it  was  observed  by  the  court ;  "  It  is  long  settled  and  not  dis- 
puted, that  a  lien  b  a  good  bar  to  an  action  of  trover  ;  tbe  bank 
bad  a  lien  and  were  justified  in  refusing  to  permit  a  transfer  of  the 
stock  until  the  lien  was  discharged."  Where  an  act  of  iocorpora- 
tion  prescribes  the  particular  manner  in  which  the  shares  of  mem- 
bers in  the  stock  are  to  be  attached,  and  sold  on  execution  ;  such 
provision  supersedes  tbe  general  provision  of  a  statute  on  the 
same  subject.* 

By  tbe  act  of  1796,  establishing  tbe  Third  Massachusetts 
Turnpike  Corporation,  it  was  provided,  that  the  shares  therein 
"may  be  attached,  and  may  be  sold  on  execution  in  tbe  same 
manner  as  is  or  may  by  law  be  provided  for  the  sale  of  personal 
property  by  execution ; "  a  copy  of  tht  execviion  and  of  the 
ojictr's  return  being  left  with  the  clerk  of  the  corporation  within 
ten  days  after  the  tale.  It  was  afterwards  decided,  that  the 
general  act  of  1804,  directing  the  mode  of  attaching  and  selling 
by  execution  shares  of  debtors  in  incorporated  companies,  re- 
pealed the  provision  for  the  same  objects  contamed  in  the  act  of 
incorporation.* 

>  Sswall  v.  Lancaster  Bank,  17  S.  &  Rawle,  (Pena)  R-  385.  It  had  been 
before  settled  in  PeniwyWania,  that  the  word  "indebted  "  extended  to  notsa 
given  to  the  banfc  which  had'not  TalleD  due.  Ro^ra  ».  Huntingdon  Bank, 
a  S.  &  Rawle,  (Penn.)  R.77;  Grant «.  Mechanics  Bank,  15  1b.  HO. 
■  Tttcomb  B.  Uo.  Marine  and  Fire  Ina.  Co.,  8  Maea.  R.  3S6L 
*  Howe  ».  Starkweather,  17  Maaa.  R.  3A0.  Tbe  same  general  act  re- 
specting the  aale,  tic  of  afaarea  in  corporationa  provides  alao  for  the  sale, 
&C.  of  an  equity  of  redemption.  And  it  has  been  held,  that  an  officer,  who 
had  sold  an  equity  of  redemption  on  execution,  was  bound  to  pay  over  the 
inrploa  money  arising  from  tbe  sale,  to  another  officer  having  an  execution 
against  the  same  debtor.    Denny  •.  Hamilton,  16  Mas*.  R.  403. 
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Therfl  is  ^at  difficulty,  it  is  said,  in  gettiag  a  transfer  made 
to  a  creditor  of  a  stockholder,  at  the  Bank  of  England ;  for 
by  law  sucb  transfer  must  be  eDtered  aad  tbe  entry  signed  by 
tbfl  person  making  the  transfer,  or  his  authorized  attorney.  And 
in  tbe  act  providing,  that  the  court  of  chancery  or  exchequer 
may  order  a  transfer  by  the  secretary  of  the  bank,  there  are 
only  three  cases  mentioned,  absence  of  trustee,  bankruptcy,  and 
lunacy- 
It  may  gratify  the  curiosity  of  some  of  our  readers  to  know  the 
provisions  and  practice  in  relation  to  the  seizure  and  sale  of  shares 
upon  execution  in  the  great  national  bank  of  Scotland. 

It  is  declared  in  die  charter  of  the  Bank  of  Scotland,  that  the 
shares  may  be  transmitted  by  adjudieation,  or  other  legal  con- 
vejTBDce,  in  faror  of  one  person  allenarly,  who,  in  like  manner, 
shall  succeed  to  be  a  partner  in  his  predecessor's  place  ;  so  that 
the  aforesaid  sums  of  subscription  may  neither  be  taken  out  of  the 
stock,  nor  parcelled  among  more  persons  by  legal  diligence  in 
any  sort,  to  the  diminishing  or  disturbing  of  the  stock  of  the  said 
company  and  good  order  thereof."  It  is  also  provided,  that  on 
bankruptcy  or  forfeiture,  the  governor  and  directora  may  order 
the  bankrupt,  or  forfeited  person's  share,  to  be  sold  by  public 
roup,  after  such  intimations  as  are  prescribed  for  the  sale  i^ 
bankrupt  lands.*  Doubts  having'  been  entertained  respecting  the 
proper  diligence  for  attaching  the  stock,  the  bank  look  this  course 
to  try  it ;  Fairholme,  on  his  bvikruplcy,  owed  £3000  to  the 
Royal  Bank  ;  and  they  adjudged  bis  hank  stock,  with  a  view  to 
sell  it  for  the  payment  of  his  debt.  But  it  was  questioned  whether 
.  tbis  was  a  title  so  secure,  that  purchasers  would  think  it  eligible. 
The  hank,  therefore,  called  on  the  cautioner  for  Fairholme  to 
pay  up  (he  debt ;  and  he  suspended,  insisting  upon  the  benefit  of 
tbe  stock.  The  bank  stated,  that  they  couM  make  no  transfer, 
but,  1.  On  a  conveyance  from  the  proprietor ;  or  3.  In  favor  of 
an  executor  of  production  of  his  confirmed  testament ;  and  that 
no  instance  of  a  transfer  on  adjudication  had  occurred.  The 
court  held  the  adjudication  to  be  a  good  title,  on  which  the  bank 
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could  transfer.  Tbe  judgment,  therefore,  ordered  the  cautiooer 
to  pay,  upon  the  bank  conveying  to  him  the  bank  shares  which 
belonged  to  Fairhotme,  with  such  diligence  as  they  have  used 
for  effecting  the  same,  with  warrandice  from  fact  and  deed  ;  and 
foond,  that,  in  consequence  thereof,  the  haok  was  hound  to  re- 
ceive the  purchaser  or  his  assignee,  in  Fairholme's  place,  with 
regard  to  the  said  shares,  in  the  same  manner  as  they  are  in  use  to 
do  in  other  sales  or  transactions  of  their  stock.' 

The  Koyal  Bank  of  Scotbnd  was  by  a  charter  of  erection,  in 
pursuance  of  5  Geo.  I.e.  30, 'established  ;  the  stock  was  declared 
movable  and  descendible  to  executors,  but  at  tbe  same  time, 
not  liable  to  arrestment  or  attachment.  And  by  a  by-law  no 
proprietor  can  transfer  but  in  the  presence  of  a  court  of  Direc- 
tors, who  may  stop  the  transfer  till  he  find  surety  for  what  he 
owes  (he  hank.  Tbe  creditors  of  a  stockholder  of  this  bank 
may,  by  personal  dihgence,  force  a  sale  ;  even  should  ibe  words 
of  the  charter,  passed  in  fulfilment  of  the  statute,  prevent  direct 
attachment.* 

§  11.  A  stockholder  may  transfer  his  interest  in  the  stock  by 
a  conveyance,  which  is  even  ahsolute  in  form,  and  still  be  a 
member  afterwards."  Thus,  where  A.  surrendered  his  certificate 
of  stock  to  the  bank,  and  at  the  same  lime,  left  with  tlie  cashier 
an  agreement,  in  which,  after  reciting  that  he  had  transferred  tbe 
shares  as  collateral  security  for  the  payment  of  a  certain  note  to 
the  bank,  he  covenants,  that  if  the  note  shall  not  be  duly  paid, 
the  bank  may  sell  the  shares  and  apply  the  proceeds  to  the  pay- 
ment of  the  note,  and  hold  the  surplus  to  his  use  ;  he  paid  interest 
from  time  to  time  upon  the  note  after  it  had  fallen  due,  and  con- 
tinued (0  receive  the  dividends  upon  (he  shares.  Held,  that  he 
was  still  a  member  of  the  corporation  ;  Parker,  C.  J.,  who  gave 
the  opinion  saying  ;   *■'■  we  do  not  consider  that    his  transfer  of  his 


1 14  Feb.  1770,  Back  of  Scotland  contra  Faitholne,  Hamilt  46;  cil«d  ii 
Bell.  Comm.  66,  in  notes. 
>  Ibid. 
3  See  ante,  p.  70,  71. 
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shares  to  the  bank,  iboi^  absolute  id  form,  divests  his  right  and 
intereat  in  the  shares." ' 

In  a  case,  where  A.  being  indebted  to  a  bank  for  a  loan 
of  $7,900,  and  being  the  owner  of  380  shares  of  stock  in  that 
bank,  empowered  the  president  to  transfer  the  380  shares  to 
himself  in  trust  for  the  bank,  to  secure  the  payment  of  the  debt 
and  interest  ihereon  ;  the  bank  afterwards  called  on  each  stock- 
holder to  pay  an  instalment  of  $5  on  each  share,  which  A.  failed 
to  do  ;  afterwards  the  president  retransferred  the  stock,  and  A. 
paid  the  bank  the.jj|7,dOO  with  interest;  between  the  time  for 
paying  the  instalment  of  $5  and  the  re-transfer,  the  bank  declared 
two  dividends,  to  recover  which  A.  brought  assumpsit ;  it 
was  held,  that  A.'s  neglect  lo  pay  the  instalment  forfeited  his 
claim  to  the  two  dividends,  and  that  the  action  cotdd  not  be 
maintained.* 

^  12.  A  doubt  has  been  entertained,  whether  a  contract  foe 
the  transfer  of  stock  is  within  the  17lh  section  of  the  EngUsh 
statute  of  frauds.*  In  an  action  for  shares  in  the  stock  of  tbe 
Governor  and  Company  of  the  copper  mbes  in  England,  the 
Judges  of  tbe  common  pleas,  and  afterwards  all  the  Judges  of 
England,  were  equally  divided  on  the  question,  whether  this  was 
a  ccmtract  coming  within  the  statute  of  frauds.*  In  a  subsequent 
case  the  plaintiff  had  agreed  with  one  Green,  who  was  the  defen- 
dant's broker,  for  £5000  South  Sea  stock,  at  £187  per  cent, 
to  be  delivered  about  ten  days  afier ;  and  at  the  day  appointedi 
the  plaintiff  attended  at  the  transfer  office  all  day  with  his  money, 
but  the  defendant  never  came,  and  slock  having  m  the  mean  time 
considerably  risen,  the  defendant  refused  to  transfer.  There- 
upon, the  plaintiff  filed  a  bill  in  chancery  for  a  specific  perform- 
ance, and  the  defendant  pleaded  the  statute  of  frauds.  -  Wbeo 
tbe  case  came  on  before  the  Chancellor,  he  seemed  to  be  of 

1  Merchants  Btnk  v.  Cook,  4  Pick.  (Mass.)  R.  405.    ' 
>  Marine  Bank  of  Baltimore  p.  Biaya,  4  Har.  &  J.  (Hd.)  R.  338,  Johiwon 
J.  diaaenting. 
3  »  Car.  ii.  c  3,  5  4. 
*  Pickering  «.  Appleby,  3  P.  Wvoa.  908,  cited  in  Long  on  Salw,  5& 
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opinioD  that  the  plea  was  good,  and  said,  that  it  bad  been  held  so 
in  11UD7  cases.  The  defeodanl,  however,  haring  harely  pleaded 
the  statute,  without  addiog  that  there  was  oo  memoraDdum  of  the 
agreemeDl,  the  plea  was  held  bad  on  that  accouot.'  In  a  subse- 
([uent  case  in  chaooeiy,  where  a  bill  was  filed  for  a  specific  per- 
foimance  of  an  agreement  for  the  transfer  of  some  York-Buildiog's 
stock,  it  became  unnecessary  ultimately  to  decide  the  question, 
whether  the  contract  was  within  the  statute  of  frauds,  as  the 
case  was  decided  on  die  ground  of  the  defendant's  plea  being 
badly  pleaded.' 

§  13.  Ad  interest  in  slock  is  properly  nothing  but  a  right  to  re- 
ceive a  perpetual  annuity,  subject  to  redemption  ;  it  is  therefore  a 
mere  right,  and  the  circumstance,  that  government  is  the  debtor, 
makes  no  difference.  It  is  a  mere  demand  of  the  dividends  as 
they  become  due,  having  no  resemblance  to  a  chattel  movable, 
or  coined  money,  capable  of  possession  and  manual  apprehension, 
and  cannot,  therefore,  be  taken  in  execution.*  An  extraordinary 
division  of  a  sum  of  money  by  the  Bank  of  England,  among  the 
proprietors  of  the  stock,  beyond  the  usual  dividends,  is  coo»d- 
ered  as  capital,  and  therefore,  not  the  absolute  property  of  the 
tenant  for  life.  Lord  Eldon,  in  this  case  followed,  but  disap- 
proved the  former  decisions,  holdiog  the  circumsiauces,  that  the 
division  was  in  money,  not  stock,  and  that  it  was  to  be  presumed 
to  be  profit,  arising  in  the  time  of  the  teoant  for  life,  too  slight  to 
form  a  distinction.  It  was  true,  be  said,  that  the  bank  had  it  io 
their  power  to  give  the  bontu  to  the  tenant  for  life,  or  not.* 

In  a  case  where  A.  was  bound  to  transfer  £300  East  India 
-stock  before  the  30th  of  September,  though  the  stock  had  risen 
considerably  ;  yet  the  transfer  was  decreed  io  specie,  as  also  an 
account  of  the  past  dividends.*     Io  a  later  case,  Lord  Eldon 

1  MubmII  *.  Cooke,  Prec  in  Chan.  533 ;  also  cited  aa  above. 
sColte.  NeaervilHSP.  Wmt.  304;  vee  also  Sel.  Caa.  in  Chan.  4),  and 
Staricie  on  Ev.  (Am.  Ed.)  VoL  3,  p.  608- 
3  Eirb;  v.  Potter,  4  Ve^  751 ;  Wildman  «■  Wildman,  Q  Tee.  177. 

*  Parii  V.  Pari*,  10  Vm.  185,  and  see  Clafton  b.  GiMham,  10  Yes.  38& 

•  Oaidiwr  V.  PuUer,  2  Vem.  3H. 
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said,  tbe  broad  principle  of  the  court  was,  ibat  no  attbotion  what- 
ever is  paid  (o  tbe  rise  or  fall  of  ibe  slock ;  and  upon  that  ground, 
it  is  coDsidered  equal,  wbetber  the  appropriation  is  on  one  day  or 
another ;  the  party  takes  the  rise  or  fall  as  it  happens.' 

Where  a  transfer  of  stock  was  ra&de  by  way  of  loan  upon  bond, 
with  condition  to  replace  the  stock  in  six  months,  with  interest  in 
the  mean  ume  at  5  per  cent ;  and  tbe  stock  not  being  replaced  and 
being  depreciated,  it  was  held  that  the  obligee  was  entitled  to  the 
value  of  the  stock  at  the  time  of  the  transfer,  with  interest  at  5  per 
cent  to  the  time  of  (he  report,  credit  being  given  for  some  pay- 
ments on  account  of  the  principal.  Id  an  action  recently  after  an 
agreement  to  transfer  stock,  the  rise,  if  any,  would  be  given  by  a 
jury  in  damages.'  If  a  trustee  sells  stock,  tbe  cettvi  ftu  tnut  has 
an  option,  either  to  have  th^  stock  or  tbe  produce  of  it  with  interest.* 

The  English  Court  of  Chancery  will  not  order  a  reference  to 
inquire,  whether  it  would  be  for  the  benefit  of  it^fantt,  that  money 
ID  executor's  hands  should  be  laid  out  in  mortgage.  It  adopts  as  a 
general  rule,  that  the  investmeDt  in  the  3  per  cent  consols  is  most 
beneficial  to  the  suitors,  and  never  varies  fi'om  ibis  rule  without 
special  circumstances.* 

A  bill  will  not  lie  for  a  specific  performance  of  an  agreement 
to  transfer  stock,  unless  where  the  thing  contracted  for  may  be 
particularly  commodious  to  the  party.'  In  Nuttbrown  «.  Thorn- 
tOD,*  tbe  council  cited  Errington  v.  Ayuesly,'  to  show  that  there 
was  no  iosunce  of  a  decree  for  the  specific  delivery  of  chattels, 
where  a  compensation  may  be  made  in  damages.  It  was  stated, 
in  1804,  by  Lord  Eldon,  that  it  was  now  perfectly  settled,  that 
the  court  of  cbaoceiy  would  not  enforce  tbe  specific  performance 


t  Per  Lord  Eldon,  Ex  pute  Pje,  18  Vm.  155 ;  and  see  Morris  f  ■  PreBtoo. 
7.  Vea.  551. 
■  Forwt  V.  Elwea,  4  Tm  493^  497. 
»  Ibid. 

*  Norbury  e.  Norbury,  4  Madd.  191. 
6  Cud  ».  Rulter,  1  P.  Wma.  570. 

•  10  Vot.  159. 
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of  s  coDUuct  for  a  transfer  of  stock  ;  but,  he  continued,  "  in  a 
book  I  hare  of  Mr.  Brown's,  I  see  Lord  Hardwicke  did  ifaat."i 

Where  a  demurrer  to  a  bill  was  filed  hy  the  Back  of  England, 
for  an  injunction  against  an  action  by  an  executor  for  a  transfer  of  ' 
stock,  it  was  allowed  ;  because  considering  the  stock  as  specifi- 
cally bequeathed  to  trustees  in  France  upon  special  trusts,  if  the 
executor,  from  the  nature  of  the  bequest,  cannot  maintain  the  ac- 
tion, an  injunction  a  unnecessary  ;  and  if  he  can  upon  bis  title  to 
the  stock,  there  is  no  equity.* 

Where  (here  was  a  hill  for  an  account  of  the  produce  of 
£20,000,  mortgaged  by  plaintiff  to  defendant,  and  to  he  paid  the 
balance,  deducting  principle  and  interest  due  ;  an  account  was 
directed,  of  all  moneys  received  on  sale  of  the  pledged  stock, 
though  the  day  of  redemption  was  past ;  it  not  appearing  that  the 
defendant  had  sufficient  stock  to  answer  the  plaintiff ;  and  after 
principal  and  interest  satisfied,  the  residue  to  be  paid,  and  the 
stock  not  sold  to  be  transferred  to  the  plaintiff.*  It  is  not  neces- 
sary to  foreclose  on  a  forfeited  mortgage  of  Exchequer  annuities, 
but  the  mortgagee  may  sell  them  on  change  at  the  market  price.* 

1  NattbrowDv.  ThomtoD,  10  Vet.  359: 
■  Bank  of  England  v.  Lann,  15  Vet.  509. 
3  Hirriaon  e.  Hut,  Com.  R.  393. 

*  Held  b;  ibe  Lorda,  Confro,  the  opinion  of  Lord  Htreourt,  in  Tooker  v. 
Wilwm,  1  Bkx  P.  C.  494 ;  Lockwood  t.  Ewer,  2.  Atk.  303,  S.  P.  held  aa  to 
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CHAPTER    XVII. 

or    THE    PERHOHAL     LIABILITY    OF    THE    HEUBERB    OF    A    PRI- 
VATE   CORPORATION    FOR    THE    DEBTS    OF    THE    COHFAHT. 

§  1.  We  hare  before  meationed,  as  one  of  the  properties 
peculiar  to  a  private  ag^egate  corporatioa,  the  irresponsibilit;  of 
the  members  who  compose  it  for  the  compaDy  debts.*  No  rule 
of  law,  we  believe,  is  better  settled,  thao  that,  in  general,  the 
bdividual  members  of  a  private  corporate  body  are  not  liable  for 
the  debts,  either  ia  their  persons  or  in  their  property,  beyond  the 
unount  of  property  which  they  have  in  the  stock.* 

It  was  holden  in  a  case  in  Massachusetts,  that  if  an  execution 
issue  gainst  ana^regate  corporation,  by  the  name  of  the  *'Pres- 


1  Aota,  p.  95,  36,  31, 33. 

3  Where  the  Treasurer  of  a  Corporation  gave  bia  promiaaory  note  io  tbat 
capacity,  Tor  the  proper  debt  of  the  corporation,  it  waa  holden,  that  be  waa 
not  peraanally  liable.  Man  v.  Chandler,  9  Maae.  R.  335.  Thie  cam  is 
clearly  diatinguiahable  from  Tippeta  «.  Walker,  (4  Maw.  R.  595^)  in  which 
the  coetiact  waa  under  the  seals  of  the  defendants,  and  the;  prodaced  no 
authority  to  bind  the  corpormtioiL  It  waa  held  in  Maine,  that  the  property 
of  Ul  incorporated  banking  company  only  could  he  seized  for  the  debta  of 
the  company,  and  not  that  of  the  members.  AdaniH  v.  WiBcaaaet  Bank, 
I  Greeol.(Me.)R'36I,  luKcueinMuBBebusetts,  where  the semions had  re- 
ceived and  recorded  the  verdict  of  a  jury,  aacertaining  the  damages  auataiiwd 
by  the  owner  of  land  over  which  a  tampike  road  passed,  and  ordered,  io  de- 
fault of  payment  of  damages  by  the  corporation,  that  a  wartuit  of  distreaa  be 
levied  on  the  personal  property  of  the  proprietors ;  the  court,  upon  eertionai, 
quashed  the'  order  as  to  the  issuing  of  the  warrant  of  distreas.  ConuDoa' 
wealth  V.  Blue  Hill  Turnpike  Corporation,  5  Uass.  R.  430.  In  Myers  t.  Ir- 
win (3  Se^.  &  Rawle,  [Penn.]  R.  37],]  Tilghraui,  C  J.  says;  "Thepei^ 
aonal  reaponsibility  of  the  stockholders  is  inconsistent  with  the  nature  of  ■ 
body  corporate."  And  see  Herchanta  Bank  «.  Cook,  4  Pick.  (Mass.)  R. 
.414;  Brewer e.  Gloceater,  14  Mass.  R.  316;  Marcy  v.  Clark,  17  Hasa.  R. 
333;  Andrewa  s.  Catlender,  13  Pick.  (Mass.)  R.  464;  Atwatats.  Wood- 
bridge,  6  Conn.  R.  233. 
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ident,  Directors,  and  Company ; "  with  directions  to  the  officer  for 
want  of  estate  to  take  their .  bodies,  the  officer  cannot  arreat  a 
member  of  the  cornpaoy  by  ?inue  of  such  execution.  Parsons, 
C.  J.  obserred  ;  "  In  this  case,  notnithstaodiDg  the  precept, 
yet  in  fact  the  corooratioo,  against  which  the  execution  issued, 
having  no  bodies  liable  to  arrest,  the  officer  could  arrest  none  in 
obedience  to  his  writ.  It  appears  that  he  understood  the  name  of 
the  corporation  expressed  by  the  words,  the  pretidtnt,  director*, 
and  company,  as  descriptive  of  natural  persons,  whose  bodies  he 
ought  to  arrest ;  which  appears  to  he  a  pardonable  mistake  to 
which  he  was  led  by  the  improper  manner,  in  which  the  execu- 
tion was  issued."* 

The  members  of  a  private  corporation  are  also  exempted  in 
their  persons  and  estates  from  the  liability  of  an  action  at  law,  in- 
stituted by  a  company  creditor,  even  if  a  portion  of  the  company 
property  has  heen  assigned  to  them^  in  exclusion  of  the  creditor  ; 
that  is,  if  there  be  no  fraud  in  the  transaction. 

In  the  case  of  Vose  v.  Grant,*  it  appeared  that  the  stockhold- 
ers of  the  Hallowell  and  Augusta  Bank,  after  the  expiration  of 
their  charter,  made  dividends  of  their  capital  stock  among  them- 
selves, so  that  there  were  not  corporate  funds  left  sufficient  to  re- 
deem their  outstanding  bills.  It  was  admitted  that  the  stockhold- 
ers, in  making  those  dividends,  had  been  guilty  of  no  fraud,  for  at 
the  time  they  were  made,  the  debts  due  to  the  bank,  with  twenty- 
five  per  cent,  of  the  capital  stock  undivided,  would  he  sufficient  to 
pay  all  the  debts  due  from  the  bank.  But  it  happened  that  the 
president  and  one  of  the  directors,  both  apparently  in  good  cir- 
cumstances and  in  good  credit,  and  largely  indebted  to  the  bank 
when  the  dividends  were  voted,  afterwards  failed.  The  plaintiff 
was  a  holder  of  the  bills  of  the  bank,  and  hrought  an  action  on 
the  case  for  the  neglect,  carelessness,  and  default  of  the  defend- 

1  Nichola  e.  ThomaB,  4  Hbbs.  R.  WO.  The  Chief  Justice  in  Ibis  case  6b- 
served,  thi.t  if  an  execution  should  illepillj  issue  against  the  body  of  an 
executor  or  sdiDioistretor  on  a  judgment  agaiint  the  estate  of  the  deceased, 
the  officer  might  be  justified  in  arresting  the  body,  ae  he  did  not  mistake  hia 
precept  which  iaaued  from  a  coort  having  jurisdiction. 

>  15  Mass.  R.  505. 
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ant,  who  was  a  stockhcdder,  in  order  to  recover  the  amouDt. 
Tbe  opinioa  of  the  Court,  which  bad  been  prepared  wilb  great 
deliberation  by  Judge  Jackson,  was  ;  first,  if  any  right  of  action 
accrued,  it  was  to  those  who  held  the  bills  at  the  time  of  tbe 
misconduct  complained  of;  and  that  such  aright  could  not  be 
assigned  to  the  plaintiff.  That  alone,  it  was  considered,  would 
have  been  decisive  of  tbe  action ;  but  as  the  general  question 
presented  in  the  case  was  a  very  important  one,  it  was  deemed 
proper  to  investigate  and  decide  it.  In  invesligating  the  ques- 
tion, bis  Honor  alluded  to  tbe  fact,  that  there  was  no  evidence 
of  fraudulent  or  dishonest  intentions  on  the  part  of  the  defendant 
and  tbe  other  stockholders  ;  and  said,  if  the  present  action 
could  be  maintained,  as  for  a  tort,  several  consequences  would 
follow  which,  all  would  admit,  were  highly  unreasonable  and 
unjust. 

His  Honor  then  proceeded  to  state  what  the  consequences 
would  be  ;  **  In  the  first  place ,  any  of  the  stockholders  might  be 
sued  alone  ;  because  in  an  action  founded  on  tort,  it  is  not  neces- 
sary to  join  all  the  wrongdoers  ;  and  the  defendant  cannot,  in 
such  a  case,  plead  the  omission  of  the  others  in  abatemenL 
Secondly,  the  Individual  who  was  sued  would  be  liable  to  the 
whole  extent  of  the  injury  complained  of,  without  regard  to  the 
amount  which  he  bad  received  on  the  division  of  the  stock.  If  a 
man  has  done  me  an  injury,  for  which  I  bring  an  action  of  tbis 
kind,  it  is  no  defence  for  him  to  say  that  he  has  not  been  enrich- 
ed by  it.  The  same  stockholder  would  therefore  be  liable  to 
successive  actions  of  the  same  kind,  by  all  (he  diderent  holders 
of  the  bank  notes ;  and  the  defendant  in  the  case  at  bar,  although 
be  received  less  than  1300  dollars  on  tbe  division  of  the  capital 
stock,  might  be  compelled,  if  he  has  estate  sufficient,  to  pay  ibe 
whole  of  the  notes  for  90,000  dollars  and  upwards,  which  are 
said  to  fae  still  unpaid.  Thirdly,  if  anything  could  make  this 
more  strikingly  unjust,  it  is  the  circumstance,  that  the  defendant, 
after  paying  all  that  money,  could  have  no  remedy  for  contri- 
bution against  the  other  stockholders.  No  such  action  will  lie 
by  one  trespasser  or  wrongdoer  against  his  companions ;  but  either 
one  may,  at  the  election  of  the  injured  party,  be  made  liable  for 
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the  wbote."     The  decision  according];  was,  ibat  the  plainUff 
could  not  recover. 

In  the  case  of  Spear  v.  Grant,'  the  defendant,  a  stockholder 
in  the  Haltowell  and  Ai^usta  Bank  withdrew  from  the  baok  his 
proportion  of  stock,  when  the  baok  was  indebted  on  bills  which 
had  previously  issued.  Some  of  those  bills  came  into  the  bands 
of  the  plaintiff ;  and  as  (he  bank  was  broken  up  and  dissolved,  be 
contended  that  the  raembers  of  the  company  were  individually 
liable,  on  the  principle  that  co-partners  are  individually  liable, 
after  the  dissolution  of  the  firm.  But  Mr.  Chief  Justice  Parker, 
who  gave  the  opinion  of  the  Court,  thought  that  no  such  inference 
could  be  drawn  from  the  relation  of  a  stockholder  to  the  bank  or 
its  creditors.  A  claim  like  the  one  instituted  by  the  defendant, 
he  considered,  would  be  liable  to  the  effect  of  the  statute  of  frauds 
and  perjuries  ;  as,  most  clearly,  the  debt  was  not  originally  the 
debt  of  the  individual  stockholders,  but  of  the  company  ;  and  that 
if  any  engagement  existed  against  the  defendant,  or  the  other 
stockholders,  it  must  have  been  coUaterri,  and  so  within  the  prin- 
ciples that  had  been  applied  in  the  construction  and  application 
of  the  statute  just  mentioned.  But  he  referred  to  other  less 
technical  difficulties,  which  he  deemed  insuperable  ;  '^  If  a  prom- 
ise,*' said  be,  '*  can  be  supposed  to  have  been  made  by  the  de- 
fendant, or  created  by  law,  what  party  is  the  promisee  ?  Can  it 
be  that  each  stockholder  has  promised  each  holder  of  the  notes, 
to  pay  (us  demand,  if  the  bank  should  become  unable  or  unwilling  ? 
This  would  be  to  encounter  a  hazard  limited  only  by  the  amount 
of  the  whole  number  of  notes  which  the  bank  may  issue.  This 
certainly  cannot  be  imagined  to  be  the  nature  of  the  liability. 
Shall  the  responsibility  be  limited  to  the  amount  of  interest 
which  the  stockholder  has  ut  the  bank  f  If  so,  which  creditor 
shall  have  it  f  He  who  is  the  sharpest  and  has  made  the  first  de- 
mand ?  Or  be  wbo  has  been  more  modest  and  perhaps  more 
meritorious  t  Shall  the  original  holder,  who  paid  the  value  to 
the  bank  be  indemnified  ?  Or  he  also  who,  when  the  credit  of 
the  bank  has  run  down,  may  have  boi^t  the  notes  for  a  trifle  ? 
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These  questions  it  would  certainly  be  very  difficult  to  settle,  if 
tbe  stockholder  was  liable  to  the  amount  of  his  share  of  the  stock 
only  ;  and  if  be  were  equally  liable  to  each  bolder  of  the  notes, 
(which  be  must  be  if  he  be  liable  at  all ;  for  if  the  facts  agreed 
create  a  promise  to  one,  they  create  a  promise  to  all,)  then  tbe 
most  palpable  injustice  would  take  place.  For  a  stockholder, 
wholly  innocent  and  ignorant  of  tbe  mismanagement,  which  has 
brought  the  bank  into  discredit,  might  he  ruined  by  reason  of 
ownii^  a  single  share  in  tbe  stock  of  the  corporation.  There  is 
no  view  of  the  subject,  in  which  we  can  give  efiect  to  tbe  claim 
of  tbe  plaintiff." 

It  would  be  improper  to  omit  to  mention,  that  in  tbe  above 
case,  the  action  (which  was  an  action  oq  the  case]  was  consid- 
ered by  tbe  plaintiff's  counsel,  as  in  tbe  nature  of  a  bill  in  cftnty, 
to  recover  no  more  than  the  amount  of  tbe  stock  of  the  corpora- 
tion which  had  been  assigned  to  the  defendant  on  its  dissolution. 
And  the  principle  contended  for  was,  that  the  stock  actually  vest- 
ed was,  by  force  of  tbe  act  of  iocorporauoD,  pledged  for  tbe 
payment  of  all  the  debts  of  the  institution  ;  and  that  it  ought  not 
to  be  wilbdrawn,  until  ail  such  debts  were  paid.  But  the  Court 
observed,  that  even  this  would  give  actual  secutity  but  for  oaa 
half  of  the  possible  amount  of  the  debt  ;  as  all  banks  bad  the 
privilege  of  creating  debts  to  double  the  amount  of  their  capital. 
The  stock,  tbe  Court  admitted,  should  be  considered  a  pledge, 
as  far  as  it  would  go  ;  and  if  it  was  withdrawn  before  the  debts 
were  discharged,  they  seemed  to  think  there  was  an  equitable 
obligation,  od  tbe  part  of  the  stockholders,  to  account  for  so 
much  as  they  originally  consented  to  pledge.  But  they  were  un- 
able to  discover  any  mode  at  eommon  late,  by  which  one  creditor 
could  compel  any  stockholder  to  pay  him  tbe  amount  of  bis  stock ; 
and  were  clear,  if  any  remedy  did  exist  to  this  effect,  it  was  before 
a  tribunal  which  was  empowered  to  act  upon  the  whole  subject- 
matter  in  an  eqmtabk  point  of  view.  At  common  law  they  could 
conceive  of  no  case  in  which  an  action  would  lie,  without  evi- 
dence of  a  fraudulent  contrivance  on  the  part  of  tbe  person  sued, 
to  withdraw  his  share  of  the  capital  stock,  and  to  cheat  the  cred- 
itors of  the  bank.   What  would  be  proper  evidence'  of  such  fnud, 


D.qit.zeaOvGoOt^lc 


CH.  XVII.]  LIIBILIIT  OF  MEMBERS.  475 

the  Court  did  not,  however,  decide  ;  but  ihey  said,  the  preseot 
action  suggested  no  fraud,  and  the  &ct3  ted  to  the  suspicion  of 
none,  agaiDst  the  defendant. 

§  2.  We  will  next  proceed  to  show,  that  the  holder  of  the 
bilk  of  a  banic,  under  the  above  mentioned  circumstances,  has  an 
adequate  remedy  in  a  Coijrt  of  Equity. 

Id  the  case  of  Vose  «.  Grant  before  cited,  his  Honor,  Judge 
Jackson,  said  ;  "  In  the  case  of  this  bank,  a  Court  of  Chancery 
would  probably  sustain  a  bill  by  one  or  more  of  the  creditors  of 
the  bank,  in  behalf  of  all  who  should  choose  to  come  in,  againK 
all  (he  stockholders.  In  such  a  process,  new  plaintifis  and  new 
defendants  might  be  added  after  the  commencement  of  tbe  suit, 
as  might  be  found  necessary  ;  and  the  rights  of  all  concerned,  on 
both  sides,  might  be  considered  at  once.  It  could  then  be  ascer- 
tained how  much  was  due  in  the  whole,  to  all  who  should  choose 
to  adopt  this  remedy,  and  what  had  been  received  by  each  stock- 
holder. The  latter  might  then  be  compelled  to  pay  each  one 
lus  proportion  of  the  whole  debt ;  provided  it  did  not  exceed  the 
amount  of  his  dividend  ;  and  the  money  thus  paid  might  be  di- 
vided among  the  plainttffi,  in  proportion  to  their  respective  claims. 
If  any  of  tbe  stockholders  had  become  insolvent,  it  would  be  de- 
termined uptn  the  same  principles,  as  in  a  like  case  in  a  Court  of 
Common  Law,  whether  the  loss  arising  from  that  circumstance 
should  be  borne  by  the  stockholders  or  the  creditors  ;  and  this 
point  being  settled,  the  Court  of  Chancery  would  proceed  to 
apportion  tbe  loss  accordingly  among  the  respective  parlieEi.  It 
night  abo  be  ascertained,  whether  any  of  the  present  holders  of 
tbe  bills  bad  purchased  them  at  a  great  discount,  and  at  a  late 
period  ;  and  if  this  circumstance  oi^ht  to  have  any  influence  in 
estimating  the  amount  of  the  debt,  or  in  distributing  the  money  to 
be  paid  by  the  defendants,  that  Court  would  be  competent  to 
make  the  dlstributiou  accordingly." 

The  case  of  Wood  v.  Dummer,'  which  also  grew  out  of  the 
insolvmcy  and  dissolution  of  the  Hallowell  and  Augusta  Bank, 

i3Muon,C.CR.3De. 
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has  fuHy  established  the  jurisdiction  of  a  Court  of  Equity  under 
tbe  circumstaQcea  above  mentioned.  Tbat  case  was  a  bill  in 
equity,  brought  by  the  plaiutiff  in  the  Circuit  Court  of  the  United 
States  before  Mr.  Justice  .Story,  in  Maine,  at  the  May  Term, 
1824.  Tbe  plaintiff  brought  the  bill,  as  hdder  of  the  notes  of 
the  bank  aforesaid,  against  certain  stockholders  in  the  same  bank. 
It  was  held  by  the  Judge,  that,  upon  general  principles,  as  well  as 
according  to  tbe  legislative  intention,  the  capital  slock  of  banks  was 
to  be  deemed  a  pledge,  or  trtut  fund,  toi  the  payment  of  Ute  debts 
contracted  by  the  bank  ;  tbat  tbe  public,  as  well  as  the  l^islature, 
had  always  supposed  this  to  be  a  fund  appropriated  for  such  pur- 
pose. That  the  chaner  relieved  the  individual  stockboklers  from 
persona]  responsibility,  and  substitnted  the  capital  stock  in  Its 
stead  ;  and  that  to  this  fund  credit  was  uatversally  ^ven  by  tbe 
public,  as  the  only  means  of  repaymmt.  During  the  existence 
of  the  corporation,  he  said,  it  was  tbe  sole  property  of  the  cor- 
poration, and  could  be  applied  only  according  to  its  charter,  that 
is,  as  a  fund  for  payment  of  its  debts,  upon  the  securi^  of  which 
it  might  discount  and  circulate  notes.  If  the  stock,  he  condnued, 
.  might,  tbe  next  day  after  it  was  paid  in,  be  withdrawn  by  tbe 
stockholders  without  payment  of  the  debte  of  the  corporation, 
why  is  its  amount  so  studiously  provided  for,  and  its  paymmt 
by  tbe  stockholders  so  diligently  required  i  The  point  appeared 
to  his  Honor  so  plain  upon  principles  of  law,  as  well  as  common 
sense,  that  he  could  not  doubt,  that  the  charters  of  our  banks 
made  the  capital  stock  a  trust  fund  for  the  payment  of  all  tbe  debts 
of  the  corporation.  The  bill  holders  and  other  creditors,  be 
coDsidered,  had  tbe  first  claims  upon  it ;  and  tbe  stockholders  had 
no  right,  until  all  the  other  creditors  were  satisfied.  He  viewed 
the  stockholders  as  faavii^  the  full  benefit  of  all  the  profits  made 
by  tbe  establishment,  and  as  being  unable  to  take  any  portion  of 
the  fund,  until  all  the  other  claims  on  it  were  exiingiushed  ;  and 
that  their  rights  were  not  to  tbe  capital  stock,  but  to  the  ntiduum, 
after  all  demands  on  it  were  paid.  He  admitted,  that  upon  the 
dissolution  of  the  corporation,  both  the  bill  holders  and  the  stock- 
holders bad  each  equitable  claims  ;  but  thou  oj  tht  bill  holden 
pouesged,  as  he  conceived,  a  prior  exelmut  tquity.     On  tbe 
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principle,  then,  the  capital  stock  was  a  trtut  /und,  it  was  clear, 
that  it  mi^t  be  followed  by  the  creditors  ioto  the  haods  of  any 
persons,  having  notice  of  the  trust  attached  to  it ;  aod  that,  as  to 
the  stockholders  themselves,  there  could  be  do  pretence  to  say, 
that,  both  in  law  aod  fact,  they  were  not  affected  with  the  fMtt 
ample  notice.  His  Honor  then  referred  to  the  well  settled  doc- 
trine of  foUowing  trust  funds  into  the  hands  of  any  persons,  who 
were  not  iDnocem  purchasers,  and  did  not  otherwise  posses?  supe- 
rior equities  ;  though  he  considered,  upon  the  plain  import  of  tht 
charier,  the  capital  stock  was  a  trust  fund  for  creditors,  and  that 
the  stockholders,  upon  the  division,  took  it  subject  to  all  equities 
attached  to  it.'" 

Another  important  question  considered  by  Mr.  J.  Story,  id  the 
above  mentioned  case,  was,  whether  the  plaintiffs  were  entided  to 
a  decree,  to  the  full  amount  of  the  dividends  received  by  the 
defendants  respectively,  toward  payment  of  the  debts  due  from 
the  hank  to  them,  or,  whether  they  were  entitled  only  to  a  pro 
rata  payment  out  of  that  dividend,  in  the  proportion  which  the 
slock,  held  by  the  defendants,  bore  to  the  whole  capital  stock. 
In  considering  this  question,  he  alluded  to  the  defective  manner  is 
which  the  bill  was  drawn,  and  that  it  contained  no  averment  of 
the  insolvency  of  the  other  stockholders,  or  of  other  circum- 
stances deooiing  a  peculiar  equity.  He  also  alluded  to  the  long 
delay  in  instituting  the  suit,  which  was  not  accounted  ibr  m  any 


I  The  Judge  referred  to  the  following  ease  in  Skinner,  R.  84,  is  one 
which  waa  very  like  the  one  before  him  in  many  of  its  circumatances.  It 
wu  the  cue  of  Curaon  «.  AfricsD  CompaD]',  which  a  also  reported  in  I 
VwBOn,  131.  The  plaioti^  in  that  caae,  was  a  creditor  on  hood  of  the  old 
African  Compaay,  which  became  ioaolveut,  but  did  not  aurreader  ila  charter, 
and  a  new  Company  wae  incorporated,  consiating  for  the  moat  part  of  the 
old  membera,  to  which  the  old  Company  iMigned  ita  effectfl  for  payment  of 
ila  debts.  The  euit  waa  against  the  new  Company  for  payment  of  [he 
plaintiff^  debt  oat  of  these  efibcU,  aa  a  Irvtl  Jimd.  The  difficulty  was,  that 
the  old  Company  was  not  made  a  party  to  the  bill.  Lord  Keeper  North  bad 
some  hesitatioD  about  the  neceaeity  of  isauing  process  agaioat  the  old  Com* 
pany,  becauae  they  had  no  properly,  on  which  a  cUtlTingas  could  iaaue  to 
compel  them  to  appear.  But  he  seems  to  haie  had  no  doubt  of  proceeding, 
if  the  Company  was  dissolved,  nor  of  openting  on  the  faad  Itselt 
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avermeDts  framed  for  that  purpose.  It  waa  possible,  and  proba- 
Ue,  be  said,  that  tbere  had  been  mtermediate  insolvmcies  of  some 
of  the  stockholders,  and  that  injustice  might  arise  to  other  credi- 
tors not  before  tbe  Court,  unless  it  nas  guarded  against  by  the 
decree.  His  conclusion  accordingly  was,  (hat  tbe  duty  of  the 
Court  "  was  best  performed  by  holding  tbe  plaiotiffi  entrtled  (o  a 
decree,  that  tbe  defendants  pay  out  of  tbe  dividends  of  tbe  capi- 
tal stock,  received  by  them,  so  much  of  tbe  debts  due  to  tbe 
plaintiff,  as  tbe  number  of  shares  held  by  them  in  the  same  capi- 
tal slock  (viz.  330  shares)  bears  to  tbe  whole  number  of  shares 
in  the  capital  stock  (viz.  2,000  shares) . "  It  seems  that  in  Ver- 
mont, not  ooly  the  corporation,  but  the  members  composing  it 
are  individually  liable  in  chancery,  if  tbey  do  not  appropriate 
their  money  to  payment  of  their  debts,  or  if  they  permit  tbdr 
property  to  be  wasted.' 

§  3.  The  statute  books  of  many  of  the  States  will  show 
that  an  opinion  has  strongly  and  exteusirely  prevailed,  that  tbe 
common  law  relative  to  commercial  corporations,  is  not  adequate 
to  their  proper  regulation  and  government.  One  of  tbe  most 
material  alterations  of  tbe  common  Ian  introduced  for  the  belter 
regulation  of  such  corporations,  and  for  the  security  of  their  cred- 
itors, is  that  of  making  each  member  personally  liable  in  his  pri- 
vate estate  for  the  company  debts. 

It  has  been  the  policy  of  tbe  le^lature  of  Massachusetts,  from 
the  year  1809  to  1827,  to  increase  the  liability  of  the  individual 
stockholders  in  manufacturing  corporations,  for  tbe  debts  of  the 
corporation.'  Tbe  earliest  general  statute  on  Uie  subject  was 
passed  in  1809  ;  though  previously,  one  or  two  acts  of  incorpora- 
tion contained  similar  provisions.  By  this  act  it  is  provided, 
"  that  when  any  action  shall  be  commenced  against  any  corpora- 
tion that  may  hereafter  be  created,  or  whenever  any  execution 
may  issue  against  such  corporations  on  any  judgment  rendered  in 
any  civil  action,  and  the  said  corporation  shall  not  within  fourteen 


1  Bigelow  V.  Con.  Societ;,  1 1  VenitODt  R.  S83. 
>  See  Am.  JuriM,  Vol.  11.  p.  99. 
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days  after  demand  tfaereof  made  upon  the  president,  ueasurer,  or 
clerk  of  such  corporatioD,  by  the  officer,  to  wbono  the  writ  or 
execution  against  such  corporation  has  been  committed  to  be 
served,  show  to  the  same  officer  sufficient  real  or  personal 
property,  or  estate  to  satisfy  any  judgment  that  may  be  rendered 
upon  such  writ,  or  to  satisfy  and  pay  the  creditor  the  sums  due 
upon  such  execution,  dien,  and  upon  such  neglect  and  default, 
the  officer,  to  whom  such  writ  and  execution  may  have  been  com- 
mitted for  service,  shall  serve  and  levy  the  same  writ  or  execution 
upOD  the  body  or  bodies,  and  real  and  personal  estate  of  aoy 
member  or  members  of  such  corporation." 
-  The  above  act,  we  are  told,'  did  not  satisfy  the  Massachusetts 
l^islature  ;  and  in  181S,'  a  new  statute  was  passed,  which  pro- 
vides, "  that  whenever  any  action  shall  be  commenced  against 
any  manufacturing  corporation,  that  may  hereafter  be  created,  or 
whenever  any  execution  may  issue  against  such  corporation,  on 
any  judgment  rendered  in  any  civil  action,  and  the  said  corpora- 
tion shall  not,  before  the  day  oo  which  the  said  execution  is 
returnable,  after  demand  thereof  made  upon  the  president,  treas- 
urer, or  clerk  of  such  corporation,  by  the  officer  to  whom  the 
writ  or  execution  against  such  company  has  been  committed  to  be 
served,  show  to  the  same  officer  sufficient  personal  estate  to  satis- 
fy any  jut^ment  that  may  be  rendered  upon  such  writ,  or  to  sat- 
isfy and  pay  the  creditor  the  sums  due  upon  such  execution, 
then,  upon  such  neglect  and  default,  upon  the  issuing  of  an  aUai 
execution,  the  officer,  to  whom  such  execution  may  be  committed 
for  service,  may  serve  and  levy  the  same  writ  and  executioo  upon 
the  body  or  bodies,  and  real  and  personal  estate  or  estates  of  any 
member  or  members  of  such  corporation,  or  upon  the  body  or 
bodies,  and  upon  the  real  and  personal  estate  of  any  person  or 
persons,  who  were  members  of  said  corporation,  at  the  time  when 
the  debt  or  debts  accrued,  upon  which  such  writs  or  executions 
may  have  issued."* 


>HBBs.St.l818,c  163. 

3''Wa  cannot  forbetT  noticiDg,"  aeja  a  writer  in  tbe  Anwrican  Jurbt, 
(Vol.  IL  p.  97,)  "  the  veiy  ilovenly  maoner  m  which  thia  alatute  is  drawn. 
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B^  a  subsequeDt  statute  of  Massachusetts,  it  is  enacted,  "  that 
every  person,  who  shall  become  a  member  of  any  manufacturii^ 
cbrporatioD  which  may  hereafter  be  established  withia  this  com- 
monwealth, shall  be  liable,  in  bis  indiridual  capacity,  for  all  debts 
contracted  during  the  time  of  bis  continuiog  a  member  of  stich 
corporation.'" 

Such  was  the  state  of  the  laws  of  Massachusetts,  respecting 
what  is  called  "personal  responsibility"  of  members  of  corpora- 
tions, until  1837,  when  the  legislature,  by  a  slalule,'  changed  m 
some  measure  the  nature  and  duration  of  this  responsibility.  The 
statute  referred  to  enacts  as  follows. 

"  §  1 .  That  DO  member  of  any  maDufacturiug  corptHatiOD, 
and  no  person  who  shall  have  been  such  member  at  the  time  when 
any  debt  may  have  been  contracted  by  such  corporation,  or  at  the 
time  when  any  debt  so  contracted  may  have  accrued,  shall  hero- 
after  be  liable  m  his  individual  capacity  for  any  such  debt,  unless 
a  suit  shall  have  been  commenced  therefor,  and  prosecuted  against 
such  corporation,  within  one  year  after  such  debt  shall  have  be- 
come due,  and  unless  a  suit  therefor  shall  be  commenced  against 


It  would  seen]  from  the  words  of  Ibe  statute,  whicb  speaha,  in  the  begin- 
ning, of  an  action  being  commenced,  and  coaples  the  words  'writ  and  exe- 
cution,' together  seversl  times,  that  it  proposed  to  give  aome  power  on  the 
original  writ,  jet  no  power  ia  given ;  and  though  the  demand  ia  nude  en  the 
original  writ,  yet  do  authority  to  do  any  thing  is  still  giveo  till  sQ  oltot  ex- 
ecution. And  persons  who  are  members  of  the  corporatioa  at  the  time 
when  the  debt  accrued,  but  who  are  not  members  when  the  suit  is  brought, 
appear,  aa  we  at  first  thought,  to  be  only  liable  on  an  <Uia»  execution,  not  on 
the  writ,  nor  on  the  first  execution,  nor  on  a  pluno.  If  the  propriety  of 
making  such  persons  liable  at  all  be  admitted,  no  reaaon  can  be  perceived 
why  their  liability  ehould  he  corifined  to  an  aUtu  execution.  On  looking 
more  closely  at  the  words  of  the  statute,  although  no  power  is  given  until 
the  issuing  of  the  oluu,  it  teems  to  be  left  uncertain  whether  the  eiiai  itself 
is  to  be  served  on  the  individual  members,  or  whether  the  original  writ  iv 
the  prior  execution,  on  which  the  demand  was  made,  and  which  would  be 
defunct  in  the  common  course,  are  not  to  be  revived  for  the  purpose  of  serv- 
ing them  on  the  individual  members." 
■Haas.  8t  1831,0.38. 
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such  person,  having  been  a  member  as  aforesaid,  within  one  year 
after  he  shall  have  ceased  to  be  a  member. 

"  §  2-  Any  person  whose  real  or  personal  estate  shall  bare 
been  levied  on  for  payment  of  the  debt  of  such  corporation,  or 
wbo  shall  have  paid  any  such  debt  on  execution,  shall  have  an 
action  at  law  or  io  equity  in  the  Supreme  Court,  for  conlribntion 
against  the  other  members  of  such  corporation,  and  persons  hav- 
ing  been  members  as  aforesaid  ;  or  be  may,  at  his  election,  have 
an  action  at  law  against  the  corporation. 

"  §  3.  Any  corporation  already  established  may  adopt  this 
law  by  vote,  publishing  the  vote  and  the  act  in  one  or  more  Bos- 
ton papers,  in  which  tlie  laws  of  ibe  commonwealth  are  published, 
and  in  one  or  more  of  the  newspapers  of  the  county  where  the  ' 
corporation  has  its  manufacturing  establishment,  or  if  no  news- 
paper  in  the  county,  in  one  of  tlie  nearest  county  ;  and  provided 
this  adoption  shall  not  affect  any  liabilities  existing  at  the  time  of 
the  adoption. 

"§  4.  Tbe  provisions  of  this  and  former  acts  on  the  same 
subject,  shall  not  be  construed  to  render  personally  liable  for  the 
debts  of  such  corporation  persons  holding  stock  as  executors, 
adminitlrators,  gvardians,  or  trustees,  nor  any  persoiu  holding 
ttock  as  collateral  ttcurity.  But  the  persons  pledging  the  stock 
are  to  be  liable  as  members,  and  to  be  considered  as  members  for 
the  purpose  of  voting  and  transacting  business. 

*'§  5i  Repeals  all  acts  as  far  as  inconsistent  with  this,  ex- 
cept with  regard  to  such  existing  corporations  as  do  not  adopt 
this."* 


'  This  atatnte  ia  «omnwnted  on  by  tbe  wnter  to  whom  we  have  befoTB  re- 
ferred, in  the  AnericBB  Jurist,  u  fbllom ;  "  The  first  section  provides  that 
no  peison  shall  be  Jitbte  for  &  corporate  debt,  ualeas  a  snit  therefor  shaJl  ba 
commGDced  apiiwt  looh  person,  having  been  •  member  rs  tforesaid,  within 
one  jear  ftfler  he  shall  bsve  ceawd  to  be  a  member.  None  cif  the  previous 
acts  provide  for  such  a  suit ;  tbe;  all  specif;  tbe  cases  in  which  the  bodies 
or  ptopertjr  of  individaal  members  ma;  be  taken ;  but  it  is  always  on  a  suit 
against  the  corporation,  not  against  tbe  iodiTidDal-  Nor  does  this  stslata 
{i«e  an;  action  against  the  individual  raemben,  uoleaa  it  is  given  b;  impli- 
cation  in  this  clanse.  The  question  then  arises,  whether  an;  action  agaioat 
61 
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It  is  worthy  of  remark,  it  has  beea  said,  that  this  unlirotted 
personal  respoosibilily  of  members  of  commercial  corporations 


tlie  individual  itockholden  be  id  fact  given,  and  if  so,  what  is  the  form  of 
the  action?  Is  it  debt,  or  the  eame  action  which  conld  he  maintaiDed 
■igaiaBt  the  corporation ;  is  it  a  suit  in  equity,  or  at  common  law ;  ia  it  a  eev- 
eial  action  against  eveiy  person  liable,  or  a  joint  action  against  mora  than 
one;  must  all  the  persons  liable  be  joined  in  one  action  or  not;  when  inaj 
the  suit  be  brought;  can  it  be  brought  simullaneoualf  with  a  suit  eguinrt 
the  corporation,  or  not  until  afler  judgment  has  been  rendered  agaioat  tbe 
corporation  ?  If  an  action  is  not  thus  given  by  an  implication,  the  condi' 
tion  of  the  lisbilitj,  that  is,  the  suit  against  the  individual,  being  precedent 
and  impoBsibla,  is  an;  individual  responsibility  created  ? 

The  second  section  of  the  etatute  gives  (he  penon  who  pays  the  corpo- 
rate debts  a  right  of  action  against  the  corpontora  iodividually,  or  the  cor- 
poration, at  kit  eUction.  It  seems  to  as  that  his  remedies  ought  to  be  cumQ' 
lative,  both  against  ttie  corporation  and  the  individual  membera  also. 

With  regard  lo  the  third  eeclion,  it  appears  to  us  that  if  any  publication 
of  assent  was  necessary,  in  order  to  entitle  corporations  to  the  benefit  oftha 
act,  it  could  hardly  be  necessary  to  require  ever;  one  of  them  lo  pobtiah 
tbe  whole  act  at  length. 

Tbe  propriety  of  exempting  eiecuton,  admiaietrators,  guardians,  and 
trustees,  from  any  peraonal  responsibility,  is  obvious.  A  further  eflect  of 
tbra  act  is  perhaps  to  exempt  the  estBtes  of  deceaged  persons,  as  well  as  their 
esecutors  and  administrators  from  any  liability  for  the  debts  of  corporations 
contracted  eubaequenti;  to  the  death  of  the  teatatora  and  Intestates ;  and  it 
seems  also  that  txttvi  qut  tratlt,  as  well  as  their  truatees,  are  not  aubject  to 
any  personal  responsibility.  It  would  be  perhaps  a  great  hardship  to  those 
who  are  beneficially  interested  in  the  eetiles  of  deceased  stockholders,  to 
make  these  estates  liable  for  the  debts  of  the  corporations  over  which  they 
have  no  control,  where  the  debts  are  contracted  subsequently  to  the  death 
of  the  stockholdeTs.  But  notwithstanding  this  hardship,  which  we  acknow- 
ledge, we  do  not  see  wlij  the  estiitB  of  a  deceased  stockholder  should  not  be 
u  liable  as  that  of  a  living  one.  The  law  continuing  the  partnership  after 
death,  and  thns  entitling  tbe  estate  of  tbe  deceased  to  ehare  in  the  pn^ta,  if 
any  are  realixed,  ought,  one  would  think,  to  make  it  liable  to  share  in  the 
leasee.  Exempting  trustees  and  their  otttvi  que  tnuU  both  fiwn  responsibil- 
ity eppesTe  liable  to  some  exception,  as  it  affords  a  very  convenient  mode 
of  evadbg  the  whole  operation  of  the  statutes  on  the  subject,  and  of  one  of 
which,  we  believe,  advantage  has  already  been  taken.  Indeed  we  do  not 
•ee  why  the  estate  of  (he  ccitin  qat  (nut,  who  ia  beneficially  interested  in 
the  corporation,  should  not  be  liable  in  the  sams  maunor  aa  that  td  an; 
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is  peculiar  to  Massachusetts.'  This  is  perhaps  true  as  regards 
general  atatvtei  imposing  an  unlimited  respoDsibility.  There  are 
some  instances  in  Connecticut,  which  occur  to  us,  of  the  imposj; 
lioQ  of  such  liability  by  an  act  incorporaling  a  particular  company ; 
the  act  referred  to  providing,  "  that  the  persons  and  property  of 
the  members  of  the  corporation  shall  at  all  times  be  liable  for  all 
debts  due  by  said  corporation."' 

In  Massachusetts  an  unlimited  personal  responsibility  is  con- 
fined to  manufacturtn^  corporations.  The  private  property  of 
the  president  and  directors  of  every  insurance  company  is,  it  is 
true,  in  Massachusetts  made  liable  for  losses  on  policies  which 
they  subscribe  after  the  whole  capital  of  the  company  is  exhausted  ; 
and  so  the  directors  of  banks  in  that  State  are  liable  in  their  private 
capacity  for  any  excess  of  debts  due  from  the  baok  beyond  the 
amount  authorized  by  law.  The  same  provision  has  been  adopted 
in  the  charters  of  banks  in  New- York,  Marybnd,  and  South 
Carolina.  In  case  of  any  deficiency  of  capital  in  any  bank  in 
Massachusetts,  arising  from  the  official  mismanagement  of  the 
directors,  the  stockholders  are,  in  their  individual  capacities,  liable 
to  pay  the  same  ;  but  no  stockholder  is  liable  to  pay  an  amount 
exceed'wg  the  amount  of  bis  stock.  The  stockholders  in  every 
bank  at  the  expiration  of  its  charter  are  also  chargeable  in  Mas- 
sachusetts, in  then:  individual  capacities,  for  the  payment  of  all 
bills  of  the  bank  remaining  unpaid,  in  proportion  to  their  stock. 
In  New-York,  directors  of  moneyed  corporations  are  personally 
liable  in  case  of  violating  the  laws  regulating  them,  or  of  a  fraud- 
ulent insolvency.  In  Maine,  where  a  part  of  the  Massachusetts 
laws  were  in  force,  when  the  sute  of  Maine  was  separated  from 
Massachusetts,  menders  of  corporations  have  since  been  exempt- 
ed from  a  personal  liability  for  corporate  debts,  in  case  <^  (he 
corporation's  complying  with  the  provisions  of  the  act.' 

1  American  Jurist,  ut  supra,  lOi. 

s  MiddletoiTQ  Bank  e.  Msgill,  et  a).  5  Coon.  R.  38 ;  and  see  Sonlhtnajd 
v.  RuBA,  3  CoDti.  B~  Si,  where  it  wna  held,  th&t  under  sncli  a  charter  the 
meoibeta  were  liable  in  an  original  manner,  as  if  no  iQcorporetion  bad  been 
liad,  and  therefors  aatdn/adat  could  be  maintained  agiinat  tbem  oa  a 
judgment  against  the  corporation. 

3  Laws  of  Maine,  c.  331,  pawed  Feb.  5, 1823.    And  aee  Am.  Juriit,  vol. 
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It  is  stated,  that  tbe  eflbct  of  imposing  as  unlimited  responsi- 
biliiy  upon  the  members  of  manufacturing  corporations  in  Massa- 
chusetts has  been,  to  drive  millions  of  capital  into  tbe  neighbor- 
ing slates,  for  inveslment.'  Th^  legislature  bare  recently  set 
themselves  about  alleviating  this  public  injury,  and  at  the  same 
time  affording  an  adequate  securi^  to  creditors.  We  refer  to 
the  Massachusetts  act  of  1830,  entitled  "  An  act  defining  the 
general  powers  and  duties  of  manufacturing  corporations."  The 
substance  of  ttus  act  is,  that  each  and  every  member  shall  be 
jointly  and  severally  liable  for  all  the  debts,  until  the  whole  amount 
of  the  capital  stock  shall  have  been  actually  paid  in,  and  not 
afterwards ;  or  not  after  a  certificate,  signed  and  sworn  to  by 
certain  of  tbe  officers  of  the  company,  that  a  member  has  con- 
tributed his  full  share  of  the  stock,  has  been  recorded  in  the  r^s- 
try  of  deeds  in  the  county  wherein  the  manufactory  shall  be 
established.  Tbe  act  also  provides,  that  if  such  certificate  be 
wilfully  false  in  any  material  representation,  then  all  the  officers, 
who  have  signed  the  same,  shall  be  liable  personally  for  all  claims 
and  demands  against  tbe  corporation,  which  were  created  while 
tbey  were  members.  And  if  tbe  president  and  (Erectors  of  any 
such  corporation  shall  declare  and  pay,  or  cause  to  be  declared 
and  paid  any  dividend,  such  corporation  being  at  the  time  insolv- 
ent, or  if  payment  of  sucb  dividend  would  retider  it  insolvent, 
they  are  all  (with  the  exception  of  those  who  protest  against 
it)  made  personally  liable  for  tbe  full  amount  of  sucb  dividend  so 
declared  and  paid. 

The  liability  of  stockholders  of  joint  stock  incorporated  com- 
panies has  been  the  subject  of  Irequent  attention  in  the  Slate  of 
New-York.  In  that  State,  an  act  relative  to  manufacturing  cor- 
porations, passed  in  1811,  declares,  "  (hat  for  all  debts,  which 
shall  be  due  and  owing  by  tbe  company  at  the  time  of  its  dissolu- 
tion, the  persons  then  composing  such  company  shall  be  Individ- 
ually  responsible,  to  the  extent  of  their  respective  shares  of  stock 
in  tbe  said  company,  and  no  further."  Some  of  the  charters  of 
companies,  since  incorporated  in  that  State,  contain  a  provision, 
that  the  stockholders  "  shall  be  boldeo,  in  their  individual  capaci- 


*  Ametkw  Jontt,  vol  iv-  p.  307. 
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lies,  responsible  joiattjr  and  seTeralljr  for  the  payment  of  all  debts 
coDtracled  by  the  said  company  to  the  nomiaal  amount  of  the 
stock  held  by  such  stockholders  respectively  ;  and  any  person 
having  any  demand  against  the  said  company  may  sue  any  stock- 
holder singly,  or  any  two  or  more  stockholders  thereof  joindy, 
and  recover  in  any  court  havmg  cognizance  thereof ;  provided 
such  suit  shall  not  be  maintained  without  proof,  that  such  demand 
had  been  presented  to  the  proper  officer  of  said  company  for  pay- 
ment thereof,  and  the  payment  thereof  neglected  or  refused.  The 
revised  laws  of  New- York,  in  the  regulations  respecting  moneyed 
corporations,  provide,  that  each  stockholder  shall  be  liable  rateabty 
for  corporate  debts,  but  not  to  an  amount  exceeding  the  nominal 
amount  of  his  shares.'     In  Rhode  Island,  it  is  provided,  in  the 


i  Eztracti  firom  Revised  Statates,  vol.  I,  chap.  18,  p.  59S,  593.  "  Of  In- 
corporatioiw.'*    Title  Sid,  Article  IsL 

*■§  14.  Eveiyinaolvency  of  &  moneyed  corporation  ihall  be  deemed  (hmda- 
lent,  unless  its  afiain  shall  appear  upon  investigation,  to  have  heen  fairly 
and  legally  adminiHtered,  afid  generally,  vith  ibe  same  care  and  diligence, 
that  agents,  receiving  compensation  for  tbeir  services,  are  bound  by  law  to 
observe;  and  it  shall  be  incumbent  on  the  directors  and  stockholders  of 
every  sucb  insolvedt  corporation,  to  repel  by  proof  the  presumption  of 
fraud. 

"§  15.  In  every  case  of  a  frtodulent  insolvency,  the  directors  of  tbe  in- 
solvent  company,  by  whoeu  act«  or  omiasionB  tbe  insolvency  was  nholly  or 
in  part  occaaicned,  and  whether  then  in  office  or  not,  shall  each  be  liable  to 
tbe  atcckbolders  and  creditors  of  the  company,  for  bis  propcrtiooal  share  of 
their  respective  loaaes ;  the  proportion  to  be  ascertained  by  dividing  the 
whole  loss  smong  the  whole  number  of  directors  liable  for  re-imbursement; 
but  tills  section  shall  not  be  construed  to  diminish  tbe  liability  of  directors, 
as  before  declared,  who  eball  have  violated  or  have  been  concerned  in  vio- 
lating the  provisions  of  this  article. 

"  §  16.  If  the  moneys,  remaioing  due  to  the  creditors  of  a  corporstioD 
whose  insolvency  shall  be  adjudged  fraudulent,  after  the  distribution  of  its 
effects,  shall  not  be  collected,  in  whole  or  in  part,  from  the  directors  liable 
for  their  re-imbursement,  the  deSciency  shall  be  made  goad,  by  tbe  contri- 
bution of  the  stockholdere  of  the  company ;  the  whole  amount  of  tbe  de- 
ficiency shall  be  assessed  on  the  whole  number  of  shares  of  the  capita] 
stock,  and  the  sum  necessary  to  be  paid  on  each  share  shall  be  then  ascer- 
tained, and  each  stockholder  shall  be  liable  for  the  sum  assessed  on  the 
number  of  shares  held  by  hint,  not  exceeding  the  nominal  amount  of  soch 
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latest  bank  cbarters,  that  in  case  of  debult  and  mismaDagemeDl 
on  the  part  of  the  directors,  and  of  a  want  of  corporate  property 
to  pay  the  corporate  debts,  ihe  members  of  the  company  shall 
be  individually  responsible  for  such  debts. 

§  4.  We  now  proceed  to  consider  the  new  and  peculiar  class 
of  cases,  that  owe  their  origin  to  the  statutes  we  hare  referred  to 
in  the  proceeding  section,  imposing  a  responsibility  upon  the 
members  of  a  private  corporation,  in  case  of  the  neglect  of  the 
corporate  body  to  pay  the  demands  nhich  it  has  incurred.  This 
individual  liability  creates  a  new  and  peculiar  kind  of  corporations. 
They  are  in  effect  (as  was  observed  by  Chief  Justice  Spencer, 
in  Slee  t>.  Bloom,)'  "mere  partnerships,  with  iome  of  the  powers 
and  privileges  of  corporations  ;  they  are,  in  some  respects,  the 
corporations  of  the  English  law,  but  they  bear  a  great  resemblance 
to  the  corporations  of  the  civil  law,  which  were  voluntary  associ- 
ations." Where  it  is-provided,  in  an  act  creating  such  a  corpo- 
ration, that  the  individuals  composing  it  shall  be  liable,  at  the  time 
of  the  dissolution  of  the  company,  for  the  debts  then  due,  an  ina- 
bility of  the  company,  by  reason  of  a  total  want  of  funds,  to 
exercise  its  corporate  powers,  will  be  deemed  a  dissolution. 
That  is  to  say,  it  is  not  necessary  in  such  a  case,  that  the  corpo- 
rate rights  should  be  regularly  adjudged  forfeited  by  any  tribunal, 
before  a  creditor  can  maintain  a  suit  against  a  stockholder.  The 
government  has  no  interest  in  dissolving  a  manufacturing  or  trad- 
shares,  ID  addilioo  to  (he  sums  paid,  or  which  be  may  be  liabte  to  paj,  on 
account  of  those  shares. 

"  $  17.  If  the  amount  assessed  on  the  shiros  of  any  stockholder,  cinder 
the  provisioaa  of  Ihe  laat  section,  shall  not  be  collected  from  such  stock- 
holder, by  reason  of  his  insolvency,  or  his  absence  from  this  State,  the  sum 
remaiDiDg  due  on  sach  asssssment  shall  be  recoverable  against  the  person, 
from  whom  the  delinquent  stockholder,  at  any  time  iriihiD  six  months  pre- 
vious to  the  insoivency  of  the  company,  shall  hare  received  a  transfer  of  the 
■haresi  oi  any  portion  of  the  shares  held  by  him ;  and  every  person  having 
made  such  transfer  shall  be  liable  in  the  same  manner,  and  for  the  same 
proportion,  that  he  wonld  have  been  liable,  had  he  oootinoed  to  hold  the 
■hares  so  tranafeired." 

i]9JohD&(N.  V.)R.473. 
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ing  corporation,  and  it  is  not  witbin  the  control  of  the  creditors 
of  the  company  to  proceed  by  scire  facias,  and  information  of 
the  nature  of  the  writ  of  qvo  varranto,  in  order  to  obtain  a  judg. 
ment,  that  a  corporation  has  forfeited  its  franchises.  The  case 
of  Penniman  v.  Bri^s  in  the  court  of  chancery  of  the  State  of 
New- York,'  fully  supports  these  positions.  In  that  case  it  was 
decided,  that  a  corporation  for  manufacturing  purposes,  formed 
under  the  act  of  22d  March,  18II,  having  ceased  to  act  as  a 
tnanufacturiDg  company,  and  being  without  funds,  and  indebted, 
was  dissolved,  within  the  intent  of  the  act,  so  as  to  give  a  remedy 
to  creditors  against  the  individual  stockholders.  And  it  was  fur- 
ther held,  that  an  election  of  trustees,  made  apparently  for  do 
purpose  but  to  keep  the  company  in  existence,  did  not  prevent 
such  dissolution.  The  true  question,  as  his  Honor  the  Chancellor 
considered,  was,  whether  the  company  was  not  dissolved,  in  the 
sense  of  the  statute  authorizing  its  creation.  The  statute,  be 
said,  contemplated  the  dissolution  of  the  company,  as  an  event 
which  might  occur,  within  the  time  prescribed  for  its  existence  ; 
and  the  remedy  given  to  creditors  against  stockholders  was  evi- 
dently intended  for  every  mode  of  dissolution,  which  might  de- 
prive a  creditor  of  an  eSectuat  remedy  against  the  corporate 
body.  According  to  the  construction  which  has  been  given  to 
legislative  acts,  which  create  a  personal  responsibility  upon  the  in> 
dividuals  of  an  incorporated  company  for  the  debts  of  the  com- 
pany, a  judgment,  obtained  against  the  company  for  a  debt  con* 
tracted  by  an  agent  of  the  company,  is  binding  upon  any  one  of 
the  stockholders. 

In  the  case  of  Slee  t>.  Bloom  et  al.  in  the  Court  of  Errors  of 
the  State  of  New  York,*  it  appeared  that  the  respondents  associ- 
ated together  for  establishing  a  cotton  manufactory,  and  became 
a  corporation  for  twenty  years,  according  to  the  provisions  of  an 
act  passed  in  March,  1 8 1 1 ,  the  seventh  section  of  which  declared 


1  I  Hopkins,  (N.  Y.)  Cbui.  R.3(n. 

a  20  Johns.  (N.  Y.)  R.  66.  The  original  case  in  Cbiuicery  will  be  found 
ID  5  Johns.  [N.  Y.)  Cb.  R.  3S6  j  and  proceedings  on  appeal  also  in  19  Joluw. 
<N.  Y.)  K.  45& 
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"  that  for  debt  which  shdl  be  due  and  oning  by  the  <»)n)paD]r 
at  the  time  of  itt  disiolvtion,  the  persoDS  then  composing  such 
coiapaaj  shall  be  iadividually  responsible,  to  the  extent  of  thdr 
reipecHve  shares  of  stock  in  said  company.  The  corporation  in 
November,  1SI6,  executed  a  bond  to  the  appellant,  under  tbeir 
corporate  seal,  on  which  a  judgment  was  obtained  in  May,  I8I7. 
The  corporation  baving  been  dissolved  in  February,  1818,  it 
was  held  that  the  judgment  debt  of  the  corporation  was  binding 
and  conclusive  on  the  respondents  individually,  to  the  extent  of 
their  respective  shares.  The  Chancellor  had,  however,  previously 
decided,  that  the  judgment  was  not  conclusive  upon  the  respon- 
dents in  their  individual  capachies,  on  the  ground,  that  the  acts  of 
tnisteu,  while  the  corporation  luhsitted,  hoaeeer  biiiding  on  the 
corporation  and  its  property,  were  not  binding  upon  the  indieidmU 
^ockholders.  The  Court  of  Errors,  on  the  other  hand,  could 
perceip«  kq  escape  from  the  conclusion,  that  the  respondents 
were  individually  liable,  to  the  same  extent  that  the  company 
itself  was  liable.  And  it  was  said  by  Chief  Justice  Spencer, 
that  **  whatever  was  a  debt  against  the  company,  is  now,  by  force 
of  the  statute,  a  debt  against  them  ;  and  if  the  company  itself  was 
concluded,  the  respondents  are  equally  concluded.  As  an  ab- 
stract proposition,  be  said,  it  was  undoubtedly  true,  that  the 
trustees  of  the  company  were  not  the  trustees  or  agents  of  the  - 
individual  stockholders.  The  trustees  could  not  bind  the  individ- 
ual members  beyond  the  funds  of  the  company,  with  this  qualifi 
cation,  that  they  could  bind  the  individual  stockholders  in  tba 
event  of  the  dissolution  of  the  corporation,  to  the  extent  of  tbeir 
respective  shares,  and  no  further." 

By  an  act  of  the  State  of  New  Hampshire  establishing  the  Hills- 
borough bank,  it  was  enacted,  that  if  the  corporation  should 
neglect  or  refuse  to  pay  any  of  their  bills,  when  presented  for 
payment,  '*  the  original  stockholders,  their  successors  or  assigns, 
and  the  members  of  the  said  corporation"  should  be  joindy  and 
severally  holden  for  ihe  payment  of  them  ;  and  that  the  members, 
compelled  to  pay,  should  be  authorized  to  recover  of  tbe  remain- 
ing members  of  said  corporation  their  proportion  of  the  sum  paid. 
Tbe  Supreme  Court  of  Massachusetts,  in  expounding  this  law, 
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in  the  case  of  Bond  e.  Appletoo,*  said)  Hat  the  words  of  the  law 
were  very  exteosive,  but  that  it  was  the  reasonable  coostnictioD 
of  tliem,  tbtt  suKk  of  the  original  stockholders,  their  successors, 
and  assigns,  as  should  be  members  vht»  the  payment  of  tkt  bilU 
Mkovid  be  rtfiued,  were  bound  to  make  satisfaction.  This  cod- 
stnictioD,  die  court  thought,  was  warranted  by  the  remedy  fur- 
nished to  the  members  against  the  remotntng-  members. 

In  Massachusetts,  it  was  enacted  by  the  statute  of  1808,  that 
whenever  auy  execution  shall  issue  against  any  manufacturing 
corporation  thereafter  created,  and  such  corporation  shall  not, 
within  fourteen  days  after  demand  ttA6e  upon  the  president, 
treasurer,  or  clerk  of  such  corporation,  by  the  officer  holding  the 
execution,  show  to  him  sufficient  real  or  personal  estate,  to  satisfy 
and  pay  the  sums  due  on  such  execution,  the  officer  shall  serve 
and  levy  ihe  same  upon  the  body  or  bodies,  and  real  and  person- 
al estate,  of  any  member  or  members  of  such  corporation." 
Although  the  statute  made  the  estate  of  any  member  or  mtmbtrt 
liable,  yet  in  the  opinion  of  the  Supreme  Court,  the  statute 
applied  to  such  as  were  members  of  the  time  of  the  commencement 
of  the  action,  and  to  them  only.'  As  that  statute  did  not  by 
itself  render  the  estate  of  a  deceased  member  liable  for  the 
corporate  debts,  his  administrator  cannot  be  allowed,  in  a  pro- 
bate account,  for  money  paid  to  make  up  a  deGcit,  where  the 
corporate  funds,  on  closing  the  concerns  of  the  corporation,  are 
found  insufficient.*  Under  diis  act  no  action  can  be  maintained 
against  a  stockholder  or  his  administrator  to  recover  assessments.* 
By  the  Massachusetls  statute  of  1817,  c.  183,  the  legislature 
provided,  that  the  bodies  and  estates  of  those,  who  were  members 
at  the  lime  any  debt  accrued,  as  well  as  those  who  were  members 
when  the  execuuon  issued,  should  be  liable.'  The  liability  of 
members  under  these  statutes  is  several,  and  not  joint,  or  in  the 
nature  of  a  guaranty ;    and  a  member,  who  voluntarily  pays  a 

1  8  Hub.  R.  472. 

■  Child  V.  Coffin  et  tO.  17  Mus.  R.  64. 

3  Ripley  t>.  Sinwon,  10  Pick.  (Mu&)  R.  371. 

«  Cutler  «.  Middlesex  Factory  Co.,  14  Pick.  (Bfua.)  R.  483. 

s  Per  Puker,  C.  J.,  in  Marcy  «.  Cliric,  77  Uaoi.  R.  335. 
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compSDy  debt  for  wbicb  all  are  liable,  has  no  claim  upon  the  other 
memberG  for  contributioa.'  But  nhare  the  memhers  voluntarilj 
agree  to  reimburse  to  each  other  sucb  sums  as  they  may  respec- 
tively be  obliged  to  pay,  in  coosequence  of  iDdorsiog  the  notes  of 
the  corporatioD,  they  have  a  remedy  for  coatribution  on  8tx:h 
agreement.* 

In  an  act  of  the  l^islature  of  Conueclicut,  incoiporating  a 
manufacturing  company,  with  the  usual  powers  of  such  a  corpora- 
tion, it  was  provided,  that  tht  pertOM  and  property  of  th»  mem- 
ben  of  the  corporation  should,  at  all  timet,  be  liable  for  aU  debit 
due  by  said  corporation.  This  clause  would  certainly  seem  to 
include  those  persons  who  were  members  at  the  time  the  debt 
-  was  contracted,  but  who  had  transferred  their  stock  before  the 
commencement  of  the  suit.  A  majority  of  the  Supreme  Coivt 
of  Errors  of  Connecticut  were,  however,  of  a  different  opinion, 
and  they  accordingly  so  decided  in  the  case  of  the  President, 
Directors,  &c.  of  the  Middletown  Bank  v.  Magill  and  others;* 
but  the  decision  was  contrary  to  the  opinion  of  Hosmer,  C.  J., 
and  Brainard,  J.  The  former  maintained  that  such  a  construc- 
tion should  he  given  to  the  act,  as  would  meet  the  jsisclue& 
contemplated  by  the  legislature,  and  impart  that  security  to 
creditors,  wbicb  was  demanded  by  reason  and  justice.  That  tbe 
liability  to  debt  should  be  cast  on  those  who  should  happen  to  be 
members  at  tbe  commencement  of  the  suit,  was  a  construction  for 
which  he  was  unable  to  perceive  any  sufficient  ground.  It  was 
not  warranted  by  tbe  words  of  the  proviso  construed  with  refer- 
ence to  the  subject  matter,  and  it  gave  a  strict  interpreiatkia 
against  creditors  in  tbe  very  particular,  in  which  the  construction 
should  be  liberal  in  their  iavor.  It  was  opposed  to  the  equitable 
right  of  creditors  to  look  for  payment  to  those  who  are  aione 
visible  to  them,  and  whom  they  alone  could  credit ;  and  it  refer- 
red them  to  future  members,  whom  tbey  could  by  no  possibility 


ipratte.  Btcoti,10PicL[Hua.]R.  127;  Ananwttk Callander,  13  Pick. 
(Ma«i.)  R.  484. 
»  Andraws  «.  Callender,  13  Pkk.  (Hau.)  R.  434. 
s  5  Conn.  R.  a& 
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know  or  trust.  .CfaapmaD,  J.,  ODihs  contnifT',  (and  the  majority 
oS  the  Court  coDCurred  id  his  opinioD,)  was  clear,  tbat  it  could 
not  have  been  the  mtentiou  of  (be  legislature,  by  the  proviso 
referred  to,  bo  to  shackle  and  embarrass  the  corporation  as  to  ren- 
der tbeir  charter  worse  than  useless.*  The  members  of  a  cor< 
ponilion,  made  by  statute  individually  liable  as  common  carriers 
at  common  law,  are  responsible  to  the  same  extent,  and  in  the 
same  manner,  as  (bough  there  had  been  do  act  of  mcorporation.* 

Where  corporators  are  made  pereonally  responsible  by  charter 
for  debts  contracted  "during  the  ume  tbey  hold  stock,"  those, 
who  are  members  at  the  date  of  a  note  given  for  a  pre>existiDg 
debt,  are  liable,  and  not  those  who  may  have  been  liable  when 
the  original  debt  was  contracted.*  In  Kentucky  a  judgment,* 
execution  and  return  of  no  property,  in  a  suit  against  a  corpora- 
tion, is  sufficient  ground  for  proceeding  against  the  stockholders 
personally.*  Where  by  the  terms  of  the  charter  of  a  joint  stock 
company,  the  stockholders  are  individually  liable  for  the  corporate 
debts  to  the  Dominal  amount  of  their  stock,  a  party,  who  subscribes 
for  a  certain  number  of  shares  of  the  slock,  is  liable  for  the  debts 
of  the  compaoy  to  the  nominal  amount  of  the  stock  subscribed  by 
him,  although  he  has  not  paid  in  any  part  of  bis  subscription,  or 
done  any  act  whatever  as  a  stockholder  of  the  company.*  The 
stockholders  of  an  incorporated  company  are  not  individually 
responsible  for  damages,  occasioned  by  the  non-repair  of  a  bridge 
built  by  the  company  :  although  by  the  terms  of  the  act  of 
incorporation  an  action  is  given  against  them  for  any  demand 
against  tbe  corporation  ;  the  act  contemplating  liability,  only  for 
demands  ex  contractu.*  It  was  held  in  New  York,  tbat  in  a  pro* 
ceeding  by  attachment  against  a  non-resident  debtor,  who  is 
sought  to  be  charged  as  a  director  of  a  foreign  bank,  the  president 
and  directors  of  which  are  by  charter  declared  to  be  individually 

1  Hiddletovn  Bank  «.  Hagill  et  al-  5  Conn.  R.  98. 

>  AI1«D  V.  8m»11,  3  Wend.  (N.  Y.)  R.  3S7. 

3  CaBtleman  v-  HoIcdm,  4  J.  J.  Marsb.  (Ky.)  R.  1. 

*  Bank  of  United  atatra  ».  Dallwn,  4  Dana,  (Ky.)  R.  574. 
s  SpeiT  n.  Crawrord,  ]4  Wend.  (N.  Y.)  R.  SO. 

*  Heicock  V.  Sherman,  Ibid.  S8. 
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Ijable  for  alt  Dot«s,  &c.  bsued  bj  the  bank,  it  is  not  necessary,  for 
the  purpose  of  sbowing  personal  liability,  that  tbe  charter  should 
be  produced  as  part  of  the  prelimiaary  proofs  on  application  for 
the  process.*  On  motion  to  set  aside  the  attachment,  tbe  Court 
will  inquire  into  bis  liability,  and  will  bold  him  personally  liable  if 
the  charter  declares  him  so.*  It  b  bo  objection  to  the  remedy  by 
attachmmt,  that  the  charter  gives  another  remedy.  A  party,  to 
whom  an  action  is  thus  given,  is  not  confined  thereto,  but  may 
resort  to  aoy  remedy  known  to  the  law  in  any  place  in  wluch  the 
debtor  or  his  property  may  be  found. 

But  however  strictly  the  personal  responsibility  imposed  upon 
the  members  of  an  incorporated  company  may  be  construed  against 
'creditors,  there  is  one  point  which  is  very  clear,  and  that  is,  no 
member  can  exonerate  himself  from  his  liability,  and  defeat  the 
claims  of  creditors,  by  transferring  lus  interest  to  a  bankrupt. 
This  was  expressly  admitted  by  the  Court  in  the  case  just  cited, 
who  said  that  no  principle  was  better  settled,  than  that  a  convey- 
ance made,  with  an  intention  to  defeat  a  creditor,  is  void.  Tbe 
members  of  a  corporation,  therefore,  who  would  be  liable,  if  tbey 
continued  members,  to  the  creditors  of  the  corporation,  may  still 
be  treated  as  members,  if  they  have  disposed  of  their  interest 
with  the  view  merely  of  exonerating  themselves  from  their  per- 
sonal responsibility.  In  the  case  of  Marcy  v.  Clark,  in  Massa- 
chusetts,* tbe  question  arose  as  to  whether  M.  wu  a  mem6«r  of 
the  company  at  the  time  the  goods  were  taken.  It  appeared,  that 
before  tbe  execution  was  levied,  he  had  made  a  bill  of  sale  of  bis 
share  to  one  £.,  without  adequate  con^deration,  and  for  tbe  ex- 
press purpose,  as  found  by  the  jury,  of  avoiding  his  liability  to  tbe 
execution  as  a  member  of  the  corporation.  It  was  coDtended 
that  he  had  a  right  thus  to  shift  the  burthen  from  himself,  and  to 
give  away  his  shares,  if  he  chose.  But  Parker,  C.  J.  said  ;  "  It 
is  very  true,  every  man  may  dispose  of  his  own  property  as  he 

1  Ex  pvie  Vta  Riper,  31  Wead.  (N.  Y.)  R.  614 

sjbid. 

3  Ibid. 

*  17  Mass.  R.  330.  Undar  tha  MiMacbuaett*  St&lute  of  1817,  even  a 
honaJUU  tranafer  orshaTei  will  not  relieve  tbe  member  from  bd;  debt  wbkh 
occurred  while  he  wu  a  member  of  the  eorparatioo.    Ibid.  335. 
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pleases ;  but  always  subject  to  the  equitable  principle,  that  be  is 
Dot  lo  injure  another  by  his  gift."  And  be  entertained  no  doubt 
ihat  a  transfer  of  an  interest  in  (he  stock  of  a  corporation  for  the 
debts  of  which  the  members  were  persooally  liable,  for  the  pur- 
pose of  defeating  the  creditors  of  the  corporation,  was  fraudulent 
and  void.  If  it  were  otherwise,  he  said,  the  wholesome  provision 
of  ibe  statute  for  the  security  of  creditors  of  the  company,  would 
be  unavailing,  at  the  very  time,  and  in  the  very  circurosiances,  in 
which  it  was  intended  to  operate.  And  so  it  has  been  held  io 
Kentucky,  that  if  one  subscribes  for  stock,  in  the  name  of  minors, 
for  the  purpose  of  avoiding  personal  responsibility  in  case  the  cor- 
poration becomes  insolvent,  and  receives  the  benefit  of  the  stock, 
be  will  be  liable  for  the  corporate  debts.' 

§  5.  Before  we  close  the  subject  of  the  preceding  section,  it 
may  be  proper  to  refer  to  the  remedies,  which  the  creditors  of  an 
insolvent  incorporated  company  have  against  the  members  of  the 
company,  where  a  personal  responsibility  has  been  imposed  by  an 
express  act  of  the  legislature.  The  members  in  such  a  case, 
it  will  be  observed,  stand  in  the  same  relaitOD  to  creditors,  as  the 
individuals  who  compose  a  simple  co-partnership.  The  creditors 
of  the  latter,  although  they  have  a  remedy  at  law,  yet  if  that 
remedy  is  defective,  may  call  in  aid  the  interference  of  a  court  of 
equity.*  Where  the  charter  of  a  hank  makes  the  stockholder 
personally  liable,  an  action  of  debt  lies  against  bim  in  favor  of  the 
holder  of  a  dishonored  bank  bill."  The  same  rule,  as  to  an  election 
of  legal  and  equitable  remedies,  will  apply  (o  the  members  of  a 
corporation  who  are  made  personally  liable  for  corporate  debts  ; 
that  is,  although  a  creditor  can  enforce  a  contribution  at  law,  yet 


1  Roman  r.  Pry,  5  J.  J.  Marsh,  (Ey.)  R.  634. 

*  Gow  on  Fait.  258.  By  the  general  niercantile  law,  a  partaerBbip  con- 
tnct  is  tnaral  as  well  as  joint,  and  coarta  of  equity,  adopting,  to  its  full 
extent,  that  law  for  tbeir  guidance,  have  conaideretl  joint  contracts,  which 
are  in  the  nature  of  partnerahipa,  aa  atanding  upon  a  different  footing  from 
ortHnaty  }oint  coatracts}  and  have  aacribed  to  them  a  several  aa  well  aa  joint 
operation. 

3  Ballard  p.  Bell,  1  Haion,  C.  a  R.  243. 
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Ba  be  may  not  be  able  to  do  it  without  nunieroaa  suits,  bis  cas« 
vould  be  a  case  of  equitable  jurisdiction.  Tbb  was  expressly 
held  in  Fenniman  «  ^iggs,  in  the  Court  of  Chancery  of  the  8uie 
of  New- York.' 


§  6.  There  is  no  question  respecting  the  constitutional  au- 
thority of  a  State  legislature,  to  enact  a  law  requiring,  ibat  those 
who  shall  become  members  of  corporaiious  shall  be  individually 
liable  in  their  bodies  and  estates,  to  an  execution  obtained  against 
the  body  corporate.'  Such  laws  have,  however,  been  objected  to 
in  Massachusetts,  as  iofrin^ng  some  of  the  principles  of  the  coo- 
slitutton,  and  particularly  two  of  the  articles  of  the  declaration  of 
rights  of  that  State  ;  the  first  of  which  is  intended  to  secure  the 
liberty  and  property  of  tbe  citizen,  and  the  second  to  establish  the 
right  of  trial  by  jury.  The  laws  in  question,  it  has  been  contend- 
ed, authorize  a  roan's  estate  or  body  to  be  taken  on  execution, 
without  any  judgment  against  bim,  and  without  any  bearing  m  the 
action,  upon  wluch  the  judgment  was  rendered.  If  tbe  fact  were 
so,  tbe  laws  undoubtedly  would  be  void.  But  all  who  are  mem- 
bers of  tbe  corporation  are  virtually  defendants  in  the  action,  and 
have  an  opportunity  to  be  heard,  in  the  form  ibey  have  chosen  1^ 
joining  the  company.  As  to  those  who  become  members  after 
judgment  against  a  corporation,  or  after  the  debt  has  accrued,  tbey 
voluntarily  subject  themselves  to  tbe  inconvenience,  having  tbe 
means  to  satisfy  themselves  of  the  solvency  of  the  company,  if 
tbey  choose  to  make  the  inquiry.' 

§  7.  Tbe  practice,  of  making  the  members  of  a  corpontioo 
personally  liable  for  the  debts  of  the  company,  originated  in  a 
general  distrust  of  the  conoimunity  of  companies  incorporated  for 

1 1  Hopkins,  Cban.  R.  305 ;  and  see  also  Wood  «.  Dnmmer,  3  Huob,  R. 
306;  aod  Brigga  e.  PennimaD,  8  Cowen,  (N.  V.)  R.  7B7. 

B  Child  B.  Coffin  et  al.,  ITMui.  R.  64.  Id  this  cue,  the  CTonrt  nj ;  "Con- 
wderin^  the  wall  knoiTD  conditioii  of  miojr  of  the  ratnuftcturiaf  corpora- 
tiooa  in  the  State,  the  Deeemity  of  tegislative  loterpositioii,  for  the  safetf  of 
thair  cteditura,  cannot  be  doubted." 

S  Per  Parker,  C.  J.,  in  Here;  «.  Clark,  17  Haas.  R.  339. 
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caiyiog  on  trade.  Perhaps,  says  Chief  Justice  Faiker,  in  the 
case  of  Spear  v.  Grant,'  "  nothing  could  show  more  conclusively 
the  public  opinicHi,  that  uidiyiduals  were  not  answerable  by  the 
pfiocipleg  of  the  common  law,  than  this  reluctant  establishment  of 
the  liability  by  the  legislature.  It  used  to  be  inquired,  what  pru- 
dent man  would  hazard  his  property  in  an  institution,  if  it  should 
be  subject  to  forfeiture  and  loss,  by  the  misconduct  and  fraud  of 
those  directors  and  officers,  over  whose  conduct  a  single  stock- 
holder could  have  so  little  control  ?  And  it  was  said,  that  those 
who  deal  with  backs,  and  take  their  bills,  confide  altogether  in  the 
credit  of  the  corporation,  and  not  in  that  of  individuab.  Whether 
this  reasoning  was  correct  or  not,  it  certainly  had  its  influence  on 
the  legislature,  until  it  was  discovered  that  corporations  were 
liable  to  the  same  misfortunes  in  the  course  of  their  business,  and 
were  is  subject  lo  the  consequences  of  the  mismanagement,  indis- 
cretioa,  or  even  fraud  of  tbeir  agents,  aa  individual  mercbanu  or 
traders." 

On  another  occasion,  Mr.  Chief  Justice  Parker  observed  as 
follows  ;  "  The  legislature  have  thought  fit,  and  we  think  wisely, 
to  subject  the  property  of  all  members  of  these  (manufacturing] 
corporations  to  a  liability  for  the  debts  of  the  company.  By  this, 
in  fact,  they  only  continue  the  princijde  of  co-partntrikip  in  opera- 
tion ;  and  considering  the  multitude  of  corpn-ations,  which  the  in- 
creasing spirit  of  manufacturing  gives  rise  to,  regard  to  the  inter- 
ests of  the  coimnuoity  seems  to  require  that  the  individuals,  whose 
property,  thus  put  into  a  cotnmon  mass,  enables  them  to  obtain 
credit  universally,  should  not  shelter  themselves  from  a  responsi- 
bilily,  to  which  they  would  be  liable  aa  membera  of  8  private  aa- 
■odation."* 

The  imposidon  of  a  peraonal  responsibili^  upon  each  member 
for  every  debt  incurred  by  the  company,  however  well  adapted  it 
may  be  to  secure  the  company  creditors,  yet  it  goes,  it  has  been 
thought,  to  rob  the  public  of  many  of  the  benefits  resulting  from 
the  establishment  of  associations  existing  by  the  authority  of  cor- 


1 16  MaM.  R.  9. 

•  Uan7  9.  Claris  J7  Mub.  R.  334. 
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porate  cbarters.'  It  is  no  mora  than  reftsonaUe  to  expect  that 
persons,  who  have  had  sufficient  prudence  to  acquire  a  capital,  will 
not  in  general  show  so  much  imprudence  as  to  invest  their  capital 
in  the  stoci£  of  an  extensive  company,  the  members  of  which,  as 
to  pergonal  Itabilily,  stand  upon  the  same  fooling  precisely  as 
eommoD  co-partners.  It  is  not  our  business,  however,  to  enter 
into  an  aipiment  on  this  subject ;  but  for  an  able  argumenl  in- 
tended to  expose  the  impolicy  and  the  injustice  of  so  extended  a 
liability,  we  refer  the  reader  to  the  second  volume  of  ibe  Ameri- 
can Jurist,  p.  102,  et  seq. 

In  the  state  of  New  Yorit,  the  example  of  some  of  the  conti' 
nental  countries  aX  Europe  has  been  fcJlowed,  of  encouraging 
capitalists  to  invest  their  money  for  the  prosecution  of  extensive 
and  useful  projects,  by  the  establishment  of  what  are  called  Hnittd 
parlntrihips.*  In  relation  to  an  ordinary  partnership,  there  is  no 
rule,  as  we  presume  our  readers  are  aware,  more  firmly  estab- 
lished, than  that  no  participator  in  its  profits  can  shield  himself 
from  the  liability  for  the  whole  amount  of  the  debts  by  any  private 
arrangement,  or  stipulation.  A  very  striking  instance  of  the 
effects  of  an  adherance  to  this  stern  rule  occurred  in  Scotland,  iii 
the  case  of  the  DougUu  Bank.  The  bank  just  named  was  es- 
tablished, says  Mr.  Bell,*  "  for  the  generous  but  short-sighted 
purpose  of  relieving  the  distresses  of  the  country,  occasioned  by 
the  excessive  use  of  bills  of  exchange,  and  the  stop  in  the  usual 
discounts  to  which  the  regular  banks  were  forced  to  have  re- 
course." After  the  bank  had  been  established  a  little  more  than 
two  years,  it  failed  with  a  loss  of  £430,000.  Many  of  the  stock- 
holders were  eminent  lawyers,  and  raised  every  possible  point,  in 
order  to  shield  themselves  end  families  from  the  ruin  which  im- 
pended, from  the  personal  responsibility  of  the  members  of  a 
company  so  circumstanced.  But,  although  it  was  quesUoned, 
whether,  after  the  insolvency  of  the  company,  a  committee  of  the 

'  Aniericui  Jurist,  Vol.  4,  p.  307. 

)  Ab  to  the  me&DiDf  or  a  Limited  Partnei^ip,  Me  ante,  p.  34.  The  tttU- 
ment  on  p.  34,  that  Limitad  Partnenhipa  are  authorixed  in  Feanq'tniDia,  ia 
not  correcL    We  were  miaiaformed  on  the  subject. 

>8eeaBeIl,CoiDm.S63. 


D.qit.zeaOvGoOt^lc 


CH    XTII.]  LIABILirr    OF   MEMBERS.  497 

company  could  raise  contributioos  for  tbe  payment  of  the  debts  ; 
it  was  never  for  a  moment  imagined,  that  the  partners  were  not 
responsible  for  tbe  last  fraction  of  the  debts. 

An  ingenious  attempt  was  once  made  in  the  State  of  Pennsyl- 
vania, to  evade  tbe  rule  as  to  the  personal  responsibility  of  part- 
ners, beyond  the  amount  of  shares  for  which  they  subscribed.  In 
the  case  of  Werts  r.  Hess  and  others,  as  partners,  under  tbe  name 
of"  Farmers  and  Mechanics  Bank  of  Fayette  County,  Pennsylva- 
nia,'"  the  defendant  in  error  sought  to  recover  the  amount  of 
certain  notes  issued  by  that  association.  The  association  was  not 
incorporated,  but  by  the  terms  of  their  notes,  engaged  to  pay  "  out 
of  their  joint  funds,  according  to  their  artwlei  of  astociation  ;  " 
and  it  was  made  a  pan  of  their  case,  that  ibey  had  no  joint  funds. 
The  question  was,  whether  they  were  compelled  to  pay  out  of 
their  teparate  ettates,  Tbe  opinion  of  the  Court  was,  that  each 
and  every  member  of  the  association  were  personally  liable,  on 
the  general  principle,  that  partners  are  as  liable  for  partnership 
debts,  as  they  are  for  debts  contracted  personally  ;  and  that  it 
was  not  merely  the  stock  which  they  brought  into  tbe  partnership 
which  was  hazarded,  but  tbeir  individual  fortunes. 

It  seems  that  the  greater  part  of  tbe  Fire  aod  Life  Insurance 
Companies  in  England  are  without  charters  of  incorporation. 
Tbe  articles  of  agreement  of  those  companies  are,  however,  pe- 
culiar ;  for  instance,  the  capital  is  divided  into  a  certain  num- 
ber of  shares,  whereof  each  partner  may  hold  one  or  more,  but 
restricted  to  a  certain  number ;  any  partner  can  transfer  bis 
share,  and  the  execution  of  the  business  is  committed  to  a  body 
of  Directors.  Those  companies  (not  being  incorporated)  are 
nevertheless  liable  to  the  same  law  as  more  private  partnerships  ; 
and  tbe  members  thereof  are  personally  responsible  beyond  the 
amount  of  tbeir  shares.' 

A  very  different  policy  is  pursued  on  the  continent  of  Europe. 
la  France,  besides  the  Umiud  partnerships  to  which  we  have  be- 


t  4  Serf.  &.  Rawie,  (Penn.)  R.  356;  and  tee  Myers  v.  Irwln,  2  Serg.  & 
Rswte,  (Penn.)  R.  368. 

'    BRa*.  Dadd,9EMt,516;  and  Gow  on  Part  ch.  I. 
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.  fore  referred,  (uid  wbicb  are  so  calleai  because  they  limit  tbe 
responsibility  of  private  conlributors  to  tbe  stock,  to  tbe  fuDda, 
which  they  bring  or  agree  to  bring  into  the  geaeral  funds,)  there 
is  another  sort  of  partnership  entided  tocitte  anonytiu.  In  the 
French  Commercial  Code  there  are  the  following  proviiioos  on 
this  subject ;  "  The  anonymous  partnership  does  not  exist  under 
a  partnership  name,  Or  the  name  of  any  of  tbe  co-partners.  Its 
name  is  regulated  by  the  object  for  which  it  is  established.  It  is 
conducted  by  agents  appointed  for  a  limited  time,  who  may  be 
dismissed,  and  who  may  he  in  partnership  or  not,  and  salaried  or 
UDpaid.  Tbe  agents  are  only  responsible  for  lbs  execution  of 
tbe  service  committed  to  them,  and  do  not  contract  by  th^r 
agency  any  personal  obligation  with  r^ard  to  the  contracts  of  the 
partnership.  The  partners  are  only  liable  to  lose  the  amount  of 
their  interest  in  tbe  partsersbip.  The  capital  of  the  partDersbip 
is  divided  into  shares  and  even  parts  of  shares^  of  equal  value. 
Tbe  share  may  be  proved  under  the  form  of  a  certi6cate  to  tbe 
bearer.  In  this  case  a  uansfer  is  effected  by  a  delivery  of  the 
certificate.  Tbe  property  of  tbe  shares  may  be  proved  by  a 
record  in  the  registers  of  tbe  partnership.  In  this  case  a  transfer 
is  affected  by  an  assignment  entered  in  the  registers,  and  si^ed 
by  tbe  assignor  or  bis  attorney.  The  anonymous  partnership 
cannot  exist  without  tbe  license  of  the  kmg,  and  his  approbatioa  of 
tbe  act  which  constitutes  it.  Tius  approbation  ought  to  be  given 
in  tbe  prescribed  form." ' 

^  8.  Before  we  conclude  the  present  chapter,  it  may  be 
proper  to  refer  to  tbe  distioctioa,  that  exists  between  the  p«^ 
sonal  liability  by  tbe  common  law  of  members  of  private  corpora- 
tions, and  the  members  of  quasi  coiporalions.*  With  respect  to 
tbe^  former,  we  have  already  shown  that,  by  the  common  law,  no 
individual  responsibility  attaches  to  the  members  for  the  corpor- 
ate debts  ;  though  the  corporation  my  he  sued  for  the  ncoverj 
of  tbem.     A  very  different  rule  prevaib  with  regard  to  the  in- 


1  Code  de  Co[n.  L.  I,  a  39  to  37. 

■  Ai  to  the  meuiinf  t^qiuM  corpoiationa,  ■«•  IntrodDctioa,  p^  17,  $  & 
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babitaots  of  sny  districls,  as  couaties  or  Iowds,  incorporated  by 
statute,  which  come  under  the  bead  of  quasi  corporations  ;  for 
against  them  no  private  action  will  lie,  unless  given  by  statute  ; 
and  if  a  power  to  sue  them  is  given  by  statute,  each  inhabitant  is 
liable  to  satisfy  tbs  judgment.' 

lo  a  case  which  came  before  the  Court  of  Errors  of  the  state 
of  New  York,  it  was  said  by  Tallmadge,  President,  "  thai  ooar- 
Her$  of  (Ac  poor  must  be  made  liable  in  their  official  or  corporate 
capacity,  or  be  chained  as  individuals.  The  action  must  be 
shaped  accordingly,  and  be  supported  by  sufficient  proof.  For 
official  neglect  or  misconduct  they  may  be  indicted ;  but  they 
never  can  be  prosecuted  for  official  liabilities,  and  be  rendered 
individually  res|y>osible  for  the  judgment,  in  their  property  and 
persons.  This  distinction  between  individual  and  official  liabihty 
must  be  regarded  ;  and  will  regulate  the  form  of  the  proceedings, 
and  the  proof  necesaaiy  to  sustain  the  action.  The  judgment  in 
the  one  case  is  against  tbem  as  individuals,  and  becomes  a  lien  on 
their  property  ;  and  in  the  other  it  is  against  them  as  a  corpora- 
tion, and  only  binds  their  corporate  property.' 

1  3  Kent,  Comm.  331 ;  HerchanU  Bank  v.  Cook,  4  Pick.  (Mim.)  R.  414. 
Though  quasi  corporations  are  liable  to  information  or  indictment  for  a  neg- 
lect of  a  public  duty  impoeed  on  them  by  law ;  yet  it  is  Hetlled  in  the  caae 
orRuaaeletaLr.  Inhabitants  of  the  county  of  Devon,  (3  T- R.  667)  that  no 
private  action  can  be  maiotained  againat  them  for  a  breach  of  their  corpor- 
ate duty,  unless  aach  action  be  given  by  statnte.  Pei  Paraoiw,  C.  J,,  in 
Riddle  «.  Proprietors  of  Locks,  &c.  on  Merrimack  River,  7  Mass.  R.  187 ; 
and  see  also  Hawks  •.  Inhabitants  of  Kennebeck,  ibid.  4Gli;  Mower  tb 
Leicester,  9  Mass.  R.217;  Inbabiunts  of  Brawer  ■.  Inhabitants  of  New 
Gloucester,  14  Maaa.  R.S16;  Adamee.  Wiacasset  Bank,  1  Greenl.  (Me.)  R. 

aci. 

s  Flower  *.  Allen,  5  Cowen,  (N.  Y.)  R.  670.  Aa  to  actions  agsinat  Over- 
teeis  of  the  poor,  Coromissionera  of  counties,  &,<s^  tie.,  see  the  numerous 
cases  cited  in  the  raporter'a  note  to  the  case  of  Todd  v.  Birdsall,  1  Cowui, 

(N.  Y.)  R.  aea 
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CHAPTER    XVIII. 

OF    THE    PROCESS,  PLEADIIfOB,  AND    EVIDEHCE,    lit    >VtT«,   BT 
AND    AQAIH8T    COBPORATIONH,    AT    LAW    AND    IK    EQUITT. 

We  have  shown  in  a  preceding  chapter,'  that  corporations 
iiBy,  generally  speaking,  bring  the  same  actions,  both  at  home  and 
abroad,  for  the  recoreiy  of  their  property,  and  redress  of  their  in- 
juries, as  natural  persons.  Even  in  ejectment,  tliey  may  now  pro- 
ceed in  the  ordinary  way,  without  executing  a  power  of  attorney 
authorizing  a  third  person  to  enter  and  make  a  lease  on  the  land, 
as  was  formerly  the  practice.' 

In  treating  of  the  process,  pleadings,  and  eridence,  in  suits 
by  and  against  corporations  in  the  present  chapter,  we  shall  con- 
fine ourselves  to  the  usual  actions  at  law,  and  to  suits  in  equity  ; 
as  we  shall  devote  a  separate  chapter  to  the  proceedings  in  man- 
damnt,  and  another  to  qao  warranto. 


1  Chap.  XL 

9  Rao.  on  Eject  ISO ;  3  Archb.  Practice,  96.  It  wu  for  some  time,  aven 
after  the  iotrodaction  of  the  modern  pnctiee,  holden  ofxemtij,  that  when 
an  ejectmeot  was  brought  by  a  corporation  a^greg^te,  that  tbej  dionld  exe- 
cute a  power  of  attorney,  autboriziDg  eome  pereoa  to  enter,  and  make  a  lewe 
on  the  lands;  that  such  peraon  accordingly  should  enter,  aod  mal^e  a  lesM 
under  seal ;  and  that  the  declaration  ahoQld  ataCo  the  demise  to  be  by  deed. 
Theee  forms,  it  aeems,  were  deemed  Deceaaary,  upon  the  priociple,  that  ■ 
corporation  aggregate  cannot  perform  any  corporate  act,  otherwise  than 
under  the  corporate  seel,  nor  make  an  attorney,  or  bailiff,  but  by  deed.  CoT- 
poTBtiona  codM  not,  it  was  therefore  said,  enter  and  demise  upon  the  land 
in  person,  as  nntura]  persons  could  ;  nor  substitute  an  attorney  to  enter  into 
a  rule  for  their  costs ;  nor  would  an  attachment  go  against  them  for  diso- 
bedience to  thai  rule.  But  since  the  principles  of  this  action  ba*e  been 
more  clearly  understood,  none  of  these  peculiarities  are  necessary.  Adams 
on  EjecL  193 ;  and  see  Jacksoii,  er  dan.  8t  Geor^'s  Church  e.  Nestles  3 
Johns.  {N.Y.)R.  115. 
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§  1.  In  EDgland,  and  in  some  States  of  this  countiy,  the  rule 
seems  to  be,  that  when  a  body  corporate  iostituies  legal  proceed- 
iDgs,  it  must,  at  the  trial,  under  the  general  issue,  prove  the  fact 
of  iacorporatioa,'  unless  indeed  the  charter  or  act  of  incorpora- 
tioD  be  a  public  act,  which  the  courts  are  bound  to  notice  ex  . 
ojieio.*  It  is,  however,  generallj  admitted,  that  a  corporation 
may  declare  io  its  corporate  name,  without  setting  forth  in  the  de- 
claration the  act  of  incorporation,  even  though  the  act  be  private.* 
The  proof  of  incorporation  seems  to  have  been  held  equally 
necessary  in  case  of  motions  made  by  corporations,  as  in  suits 
brought  by  tbem.*  But  though  in  an  action  by  a  corporation,  it 
must  be  prepared  to  show  its  evidence  of  incorporation,  yet  it  is 
not  so  when  the  action  is  to  recover  lands,  the  legal  title  of  which 
is  in  trustees  for  the  use  of  the  corporation,  and  the  suit  is  in  tbeir 
name.'  In  many  of  the  Stales,  on  the  other  band,  tbe  rule  is 
well  established,  that  if  id  a  suit  brought  by  a  corporation  tbe  de- 

1  Noma  *.  Stapa,  Hob.  21;  Heoriques  «.  Duteh  West  India  Co.,  S  Ld. 
Ray.  1535 ;  1  Ejd,  293,  S93 ;  Peters  «.  Mills,  Buller,  N.  P.  107 ;  Jacksoa 
V.  Plumbe,  8  Johns-  (N.  Y.)  R.  378 ;  Dutchess  CoUon' Manufactory  p.  Davis, 
14  Johns.  (N.  Y.)  a.  345;  Bank  of  Aubum  v.  Weed,  19  Johns.  (N.  Y.]  R. 
303;  Billti.  Fourth  Western  Turnp.  Co.  14  Johns.  (N.  Y.)  R.4I4;  Ernst 
t>.  Bartle,  1  Johna.  (N.  Y.)  Caa  319  ;  Utica  Bank  v.  Smallej,  3  Cow.  [N.  Y.) 
R.  778;  Vernon  Society  ».  Hilis,  6  Cow.  (N.  Y.)  R.  25 ;  Wood  e.  Jeffersoii, 
Coonty  Buik,9  Cow.  (N.  Y.)  R.  205 ;  Williams  v.  Bank  of  Michigan,7  Wend. 
(N.Y.)R.540;  United  States  o.  8taarnB,15  Wend.  (N.Y.)  R.  314;  Wolf*. 
Goddard,  9  Walts.  (Penn.)  R.  544  ;  Agnew  v.  Bank  of  Gettyeburgh,  2  Har.  &. 
Gill,  (Ud.)  R.  478;  Rees  e.  Conocheaque  Bank,  S  Rand.  (Va.)  R.  326; 
Hargnve  &.  Jones  n.  Bank  of  Illinois,  1  Breese  (III.)  R.  84,  86;  Central 
Manf.  Co.  ir,  Hartshorne,  3  Conn.  R.  199 ;  MiddletownBank  •.  Russ,  Ibid.  135, 

>  Agneiv  V.  Bank  of  Gettyeburgh,  S  H&r.  &  Gill,  (Md.)  R.  478 ;  Dutches 
Cotton  ManDfactoiT  v.  Davis,  14  Johns.  (N.  Y.)  R.  245;  Rees  v.  Cono- 
cheaque Bank,  5  Rand,  (Va.)  R.  336 ;  Vance  «.  Bank  of  Indiana,  1  Black. 
(Ind.)  R.  Sa 

3  United  States  Bank  «.  Haskins,  1  Johns.  (N.  Y.)  Cas.  132 ;  Utica  Bank 
V.  Smallej,  3  Cow.  (N.  Y.)  R.  770 ;  Dutcheaa  Cotton  Manufactory  t>-  Davis, 
14  Johns.  (N.  Y.)  R,  245 ;  Bank  of  Michigan  v.  Williams,  5  Wend.  (N.  Y.) 
R.  463 ;  Grays  t>.  Turnp.  Co.  4  Rand,  [Va-)  R.  578.  But  see  Reea  v.  Cono- 
cheaque Bank,  5  Rand,  (Va.)  R.  3S6;  Central  Manuf.  Ca  v.  Hartshorne,  3 
Conn.  R.  199;  2  Vir^nia  Cas.  297. 

*  Grays  «.  Turnpike  Co.  4  Rand,  (Va.)  R.  578- 

»  Wolf  V.  Goddard,  9  Watts.  (Penn.)  R.  544. 
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feodaDt  plead  the  general  issue,  it  is  sd  admission  of  the  corporate 
existence  of  the  plaioliSs,  which  dispenses  with  all  proof  on  their 
part  to  that  point.'  There  is  no  rule  of  pleading,  it  has  been  said, 
more  universal,  than  that  by  pleading  to  the  merits,  the  d^wdani 
admits  the  capacity  of  the  plaintiff  to  sue  ;  and  no  reason  can  he 
■bown  why  a  corporation  should  be  placed  on  a  different  footing, 
in  this  particular,  from  a  natural  person.'  In  those  courts,  which 
hold,  that  under  the  general  isane  it  is  not  necessary  to  prove  the 
corporate  existence  of  the  plaintiffs,  an  exception  is  aometimes 
made  in  case  of  foreign  corporations.' 

Although  from  an  old  precedent,*  and  from  a  note  of  Serjeant 
Williams,*  it  appears,  that  the  plea  of  ntd  tiel  eorporatUn  was 
once  s  good  plea  in  bar  to  an  action  by  a  corporation,  yet  io 
England  and  in  those  Sutes  of  our  own  country,  in  which  a  cor- 
poration plaintiff  is  bound  to  prove  incorporation  under  the  general 
issue,  upon  the  principles  of  good  pleading,  it  would,  upon  the 
ground,  that  it  amounts  to  the  general  issue,  be  had  on  special  de- 
murrer.' The  rule  holds  with  regard  to  foreign  as  well  as  domes- 
tic corporations.^  If  such  a  plea  he,  however,  answered,  the 
replica^on  must  set  forth  specially  how  the  plaintiffs  are  a  corpo- 
ration, if  their  incorporating  act  requires  certain  things  to  be  done 
before  they  can  become  a.  corporation.'     The  replication  should 

1  Proprietore  of  Monumoi  Great  Beach,  1  Him.  R.  15!);  Christiui  So- 
eiet;  in  Pljmouth  D,  Macomber,  3  Mslcalf,  (Masi.)  B.  335;  School  Dwtrict*. 
Blaiddell  «  New  Hamp.  R.  197 ;  Concord  t>.  HclDlirv,6  New  Uamp.  R.  537j 
Whitlinsrton  tr.  Farmer'a  Bank,  5  Har.  &  Johna.  (Md.)  R.  488 ;  Taylw  ». 
Bank  of  Illinnia,  7  Monroe  (Kf.)  R.  HM ;  UelhodisC  Church  v.  City  of  Cio- 
einnaii,  5  Ham.  (Ohio]  E.  a8ti;  Prince  v.  Corn.  Bank  of  Colambna,  1  Ala- 
bama R.  341. 

>  Prince  v.  Com.  Bank  of  Columbua,  1  Alabama  R.  341. 

3  Socielj  &C.  «.  Ynang,  2  New  Hampt  R.  310;  School  Dtstrict  of  BIsia- 
dell,  ri  New  Hamp.  R.  11^ ;  Lord  «.  Bigeloir,  8  Vermont  R.  445. 
<  Year  Bonk  2  Edw.  4, 34. 

>  Saund.  R.  ^0  a.  b.  n.  3. 

•  Bankof  Auburn*.  Weed,  19  Johns.  (N.  Y.)  R.  300;  Farmer*  &  Me- 
chanics L>ank  V.  Rijner.  3Hall,iN.  Y.}R.  193;  and  see  Kennedy  ti.StniDK, 
I0JolinR.(N.y.)R.3!M  ;  1  Tidd,  Prac.SU»,S60:  1  Chitty  Pleading,  467,497. 

'  Farmera  &  Hechnoics  Bank  v.  Rayner,  2  Hall.  {N.  Y.)  R.  IU& 

>  Bank  of  Auburn  a.  Aikin,  16  Jobos.  (N.  YO  R.  137. 
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conclude  with  a  TeriGcatioo,  so  tbat  tbe  defendaDt  may  rejoin, 
either  bj  taking  issue  on  tbe  repltcaiion,  or  setting  up  ouster,  or 
(be  dissolution  of  tbe  corporation,  if  sucb  be  tbe  fact ;  and  if  it 
conclude  to  the  country  it  is  bad  on  special  demurrer.' 

In  those  States,  on  the  other  hand,  where,  under  the  general 
issue,  a  corporation  pbintiff  is  not  bound  to  prove  their  incorpo- 
ration, tbe  plea  is  good  ; '  and  in  such  States,  if  special  pleading 
be  dispensed  with  by  statute,  and  notices  of  grounds  of  defence 
substituted,  the  defendant,  if  he  would  avail  himself  of  an  objec- 
tion to  tbe  corpOTate  existence  or  character  of  the  plaintiff,  must 
give  notice  of  bis  objection,  or  he  cannot  avail  himself  of  it.' 

A  corporation  in  proving  its  existence  under  tbe  general  issue, 
in  courts  in  which  it  b  under  tbat  issue  bound  lo  prove  it, 
is  con6ned  to  its  name  as  it  appears  upon  the  record.  But  though 
a  coiporaiion  is  designated  by  a  name,  with  which  tbe  descrip- 
tion in  tbe  charter  does  not  exacdy  correspond,  if  it  appear  that 
there  are  persons  in  rervm  natura  substantially  answering  the 
appellation,  tbe  declaration  will  be  good.  In  an  action  of  eject- 
ment, tbe  demise  was  laid  to  be  by  tbe  mayor,  burgesses,  &c.  of 
tbe  boroi^h  town  of  M.  On  the  trial,  it  appeared  by  tbe  char- 
ter, tbat  tbe  corporate  name  was  the  "  mayor,  &c.  of  M."  The 
question  raised  was,  whether  the  court  would,  by  implication, 
make  out  that  these  names  were  tbe  same.  The  exact  nature  of 
.  tbe  variance  will  be  seen  from  the  observations  of  tbe  court. 
Tbey  said,  as  to  the  distinction  endeavored  to  be  taken  between 
J^aldon  and  Maiden^  it  is  sufficient  to  say,  tbat  the  two  words 
sound  alike,  and  therefore,  tbat  the  variance  is  of  no  importance. 
As  to  the  other,  viz.  the  insertion  of  the  words  "  of  tbe  borough 
town,"  the  distinction  is  laid  down  in  Bacon's  Abridgment,  (tit. 
corporations,  c.  3,)  and  Bro.  Abr.  (Misnomer  73,  quoted  in  1 
B.  and  P.  44,)  tbat  if  there  he  enough  said  to  show  tbat  there  is 
such  a  corporation,  and  to  distinguish  it  from  all  others,  the  body 
politic  is  well  named,  though  tbe  words  and  syllables  are  varied 


1  Onondasa  County  Bank  t.  Cm,  17  Wenil.  (N.  Y.)  R.  443. 

a  FroprietoTB  of  Monnmoi  Great  Beach  «.  Rogers,  1  Haei.  R.  159. 

3  Chrutiu  Society  in  Plymoulli  •.  Hacomber,  3  Hetcai^  (Mbs&)  R.  S35. 
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from.  Now  here,  from  the  words  mayor,  Blc.  of  Maiden,  i(  must 
be  implied  that  Maiden  ia  a  borough  ;  for,  otherwise  (here  would 
not  be  burgesses.  Then  if  it  be  a  borough,  it  must  also  be  a 
town.  The  words,  borough  town  of  Maiden,  are  therefore 
synonymous  with  Maiden ;  and  then  there  is  no  substantial 
variance.'  In  such  case  indeed,  the  mere  misnomer  varying  in 
words  and  syllables,  and  not  in  substance,  cannot  he  taken  advan- 
tage of  under  the  general  issue,  or  as  ground  of  nonsint,  hut  must 
he  pleaded  in  abatement,  even  in  those  States  in  which  it  is 
necessary  for  a  corporation  plaintiff,  to  prove  under  the  general 
issue,  its  corporate  existence.' 

In  a  suit,  however,  against  *'  the  President  and  Trustees  of 
the  Savings  Bank  in  the  County  of  Strafibrd,"  to  recover 
payment  for  serving  a  writ  of  execution  for  them,  a  copy  of  a 
writ  and  execution  in  the  name  of  "the  Savings  Bank  for  ibe 
County  of  Strafford  "  was  held  to  he  inadmissihie  in  evidence.' 

^  3.  Where  tbe  charter  is  a  public  act,  which  courts  ue 
bound  to  nouce  ex  o£icio,  it  is  not  necessary  to  give  it  in  evi- 
dence to  prove  incorporation ;  *  and  the  act  incorporating  the 
hank  of  the  United  States  is  not  considered  in  New  York  a 
public  act,  so  as  to  dispense  with  such  proof.'  The  existence  of 
a  corporation,  incorporated  by  private  act,  may  be  proved  either 


>  Doe  A.  Major,  &c.  of  Maiden  «.  Miller,  1  Bam.  &  A.  699.  But  m  debt, 
for  uM  and  occupatioo,  uoder  a  dean  and  chapter,  t  declaration  wbicb  al- 
leged the  occupation  to  have  been  bj  the  permiaaion,  &.cl  of  "  tbe  dean  and 
chaptar,"  and  the  occupancy  was  proved  to  have  been  under  a  letting  of  a 
former  dean,  waa  holden  bad.  Dean  and  Chapter  of  Rochester  v.  Pierce,  1 
Camp.  466. 

B  Bank  of  Utics  «.  Smalle;,  3  Cow.  (N.  Y.)  R.  776,  Scvage,  C.  J.  dineot- 
iag ;  Bumham  v.  Preaident  lod  Trustees,  &C.,  5  Ne<r  Hamp.  R.  449 ;  7 
Ibid.  309 ;  Medway  Cotton  MaDufactor/  «.  Adams,  10  Maaa.  R.  363. 

3  Burnham  e.  President  and  Trusieea,  Slc.  5  Nev  Hamp.  R.  446 ;  bat  eee 
Minot  t).  Curtia,  7  Mass.  R.  444  ;  1  Monroe,  (Ey.)  R.  171. 

*  Agnew  0.  Bank  of  Gettjaburgh,  3  Har.  &  Gill,  (Md.)  R.  478 ;  Dutchess 
Cotton  Manufactory,  «.  Davis,  14  Johns.  (N.  Y.)R.345;  Rees  e.  Conocbea- 
qus  Banb,  5  Rand.  ( Va.)  R.  336 ;  Tuce  v.  Bank  of  lodiana,  1  Blackf.  (Ind.) 
B.8a 

s  Duited  States  Bank  «.  Stearns,  15  Wend.  (N.  Y.)  R.  314. 
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hy  an  exemplified  copy  of  the  tict,  authenticated  hy  affixing  thereto 
the  seal  of  the  Slate,  without  other  proof,'  by  a  awom  copy  of 
the  same  or  by  admission,*  all  such  proof  being  accompanied  by 
proof  of  acts  of  lutr  under  the  act  or  charter  ;  such  as,  that  shortly 
after  the  passage  of  the  act,  the  company  had  an  office  or  place 
of  business,  where  the  business,  to  carry  on  which  they  were 
incorporated,  was  carried  on,  and  that  the  affitirs  of  the  company 
had  been  managed  by  directors  from  time  to  time  chosen  ; '  and  the 
acts  aod  admissions  of  a  party,  as  the  acting  as  the  president  of 
the  corporation,  and  giving  a  note  to  it  in  its  corporate  name,  is 
prima  facit  evidence  of  %utr.*  Where  the  corporation  was  a 
domestic  corporation,  the  printed  statute '  book,  as  primed  by  the 
printer  of  the  State,  has  been  admitted  as  evidence  of  the  act 
of  incorporation  ;  *  but  in  case  of  a  turnpike  company,  the 
appointment  of  inspectors  hy  the  governor,  and  the  certificate  of 
the  inspectors  that  the  road  was  completed,  and  that  the  gates 
were  erected,  are  not  sufficient  evidence  of  the  existence  of  the 
corpOTatioD.'  The  evidence  of  uier  seems  to  be  necessary  to 
accompany  the  evidence  of  the  act  of  incorporation,  only  when 
something  is  required  by  the  act  to  be  done  in  /uturo,  to  entiile 
it  to  corporate  powers  ;  but  not  where  the  corporation  is  declared 
to  be  such  by  statute,  and  nothing  is  required' to  be  performed  to 


1  Ibid.  Wood  t>.  JeAnba  Coaotr  Bank,  9  Cow.  (N.  Y.)  R.  194 ;  Utica 
InaQranco  Company  «.  Tillman,  1  Wend.  (N.  Y.)  R.  555 ;  Baok  of  Michi- 
gan V.  Williuna,  5  Wend.  (N.  Y.)  R.  476 ;  Willium  v.  Bank  of  UicUgui, 
7  Wend.  (N.  Y.)  ft.  540 ;  Utica  Ina.  Co.  n.  Cadwell,  3  Wend.  (N.  Y.)  VL 
S96 ;  Slate  ».  Carr-  5  New  Hamp.  R.  367 ;  United  Statea  ir.  Johna,  4  Dal> 
laa,  R.  416 ;  Seaiaborgh  Tump.  Co.  t.  Cutler,  6  Vermont  R.  315 ;  United 
Statea  v.  Johns,  1  Waah.  C.  C.  R.  3f>a 

s  Goapel  Society  e.  Young,  3  New  Hamp.  R.  310. 

3  Utica  Ina.  Co.  «.  Tillman,  1  Wend.  (N.  Y.)  R.  556 ;  United  Statea  Bank 
V.  Steams,  15  Wend.  (N.  Y.)  R.  314. 

4  Bank  of  Michigan  e.  WimBiDB,5  Wend.  (N.  Y.)  R.  478;  Williama  v. 
Bank  of  Michigan,  7  Wend.  (N.  Y.)  R.  540 ;  Searaburgh  Tump.  Co.  v.  Cut- 
ler, 6  Vermont  R.  315 ;  State  «.  Carr.  5  New  Hamp.  R.  367. 

"  Wood  e.  Jefieraoa  Conntj  Bank,  9  Cow.  (N.  V.)  R.  SOS,  306^  and  the 
ctae  of  Chenango  Bank  «.  Noyei,  there  cited. 

■  BiU  V.  FoDftli  Weatem  Turnp.  Ca  14  Johu.  (N.  Y.)  R.  41& 
64 
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give  effect  to  the  »ct  incorporating  it.'  To  prove  the  ictsof  i 
corporatioD,  necessaiy  to  be  done  in  order  to  ibeir  corporate 
existeoce,  the  books  of  the  corpora^on,  proved  hy  the  dei^  ch- 
secretary,  are  competent  evidence.  It  would  be  a  very  danger- 
ous doctrine  to  the  numerous  corporations  every  day  created, 
that  at  any  distant  day,  at  which  a  controversy  might  arise  with 
them,  they  should  be  obliged  to  produce  the  advertis«nent  calUng 
the  meeting  which  organized  them.*  If  charter  commissioDets 
■re  directed  to  ascertain  the  performance  of  a  condition  prece- 
dent to  incorporation,  and  they  declare  it,  though  falsely,  to  have 
been  performed,  it  shall  be  deemed  true  until  the  sovereign  pow- 
er interposes.  A  wrongdoer,  sued  by  the  corporation,  caonot 
show  the  falsity  of  such  declaration,  for  the  purpose  of  defeating 
the  suit  of  the  corporation.*  And  indeed  when  a  corporation  has 
gone  into  operation,  and  rights  have  been  acquired  under  it,  every 
presumption  should  be  made  in  favor  of  its  legal  existence.* 
Where  a  cognizance,*  mortgage,*  note,^  or  other  instrument  is 
^ven  to  a  corporation,  as  such,  the  party  giving  it  is  thereby 
estopped  from  denying  the  corporate  ejciatence  of  the  corporatioo, 
and  no  further  proof  thereof  is  necessary  until  such  proof  is  rebut- 
ted.*    The  mere   indoraetnent  of  a  bill  of  exchange  to  a  bank 

1  Fir«  Depirtmeat «.  Kip,  10  Wend.  (N.  V.)  R.  369; 

>  Gnja  r.  Tump.  Co.  4  Rand,  (Vi.)  R.  578 ;  King  n.  Hotbenell,  1  Stn. 
93;  la  Vin.  Abr.  Tit  E»d,  90,  pL  16;  8  Camp.  N.  P.  R.  101;  Tnrnp-Co.*. 
BCKeBn,  10  Johns.  [N.  Y.)  R.156;  0 wings  v.  Speed,  5  Wheat  K.  434- 
Hageratown  Tump.  Road  Ca  v.  Creeger,  5  H»r.  &.  Johoa.  (Hd.)  R.  133; 
B«Dk  of  Uichigui  v.  Williams,  S  Wend.  (N.  Y.)  R.  476,  aathmidea  cited 
by  the  counael. 

■  Tar  River  Niv.  Co.  v.  Neel,  3  Hawbe,  (N.  C.)  R.  590,  and  see  Ham- 
trancb  V.  Bantc  of  EdwardsYille,  S  MisMuri  R.  1G9;  Hugbea  «.  Bank  of 
Somenet,  5  Litu  (Kj.)  R.  47 ;  Searaburgh  Tump.  Co. «.  Cutler,  6  Vermont 
R.  315 ;  snd  see  poet,  Ch.  XXI.  $  8. 

*  Hagnstown  Tump.  Road.  Co. «.  Creeger,  5  Hu.  &  Johoa.  (Md.)  R.  132. 
B  H^nriquea  o.  Dutch  Wett  India  Co.  S  Ld.  Rajotd.  1S35. 

■  Den  e.  Van  Haulen,  5  HsIsL  (N.  J.)  R.  37a 

^  CongregatioDBl  Society  «.  Pen;,  6  New  Hamp.  R.  164 ;  AH  Saints 
Church  V.  Lovett  I  Hall,  (N.  Y.)  R.  191 ;  John  v.  Famien  and  Mechanics 
Bank.  2  BlackC  and.)  R.  367. 

■  DntehHi  Cotton  HanuC  Co. «.  Davis,  14  Johns.  (N.  Y.)  B.  34^  T 
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does  not,  botrerer,  ib  Illinois  admit  tbat  the  bank  is  a  corpora- 
tion ; '  and  in  New  York,  by  the  course  of  recent  decisions,  it 
would  seem  tbat  the  mere  fact,  tbat,  in  a  contract  witb  a  joint 
stock  company ,  a  party  has  designated  it,  by  a  name  which  is 
appropriate  to  a  corporate  body,  does  not  dispense  with  proof  of 
incorporatioD,  unless  it  be  distinctly  stated  in  the  contract,  tbat 
the  company  is  an  incorporated  company.*  A  judgment  in 
favor  of  such  company  will,  bowerer,  estop  tbe  defendant  from 
denying  its  corporate  existence,  in  an  action  on  such  judgment, 
or  in  a  suit  on  tbe  recognizance  of  bail,  either  in  the  original  ac- 
Uoo  or  in  error.' 

It  cannot  be  shown  in  defence  to  the  suit  of  a  corporation,  that 
tbe  plaintiff's  charier  was  obtained  by  fraud  ;  *  nor  especially  by. 
a  subscriber  who  accepted  tbe  charter,  and  assisted  in  putting  it 
into  operation.'  Neither  can  it  be  shown  in  defence,  that  tbe 
plaintiffi  have  forfeited  their  corporate  rights  by  misuser  or  non 
user-  Advantage  can  be  taken  of  sucb  forfeiture  only  on  process 
on  bebalf  of  the  State,  instituted  directly  against  the  corporation 
for  tbe  purpose  of  avoiding  the  charter  or  act  of  incorporation  ; 
and  individuals  cannot  avail  themselves  of  it  in  collateral  suits, 
until  it  be  judicially  declared-*    And  where  a  company  was  incor- 

Kin,  C.  J. ;  Huntranck  «.  Btok  of  EMwaidaville,  3  HiMoori  R.  1G9 ;  Hughe* 
V.  Bank  of  Somerset,  5  Litt  (Ky.)  R.  47;  Searaburgh  Tump.  Ca  v.  Cutler, 
6  Vermont  R.  315 ;  Tar  River  NaT.  Co.  t>.  Neal,  3  Hawka,  (N.  C.)  R.  530. 
'  Hargrove  &.  Jones  b.  Bank  of  lUiuoia,  1  Breeee,  (Hi.)  R.  84,  8& 
9  WUliama  v.  Bank  of  Michigan,  7  Wend.  (N.  Y.)  R.  540  ;  Welland  Ca- 
nal Co.  V.  Hathawaj,  8  Wand.  (N.  Y.)  R.  480;  denying  the  dictum  trf" 
TboinpBoo  in  Dutchew  Cotton  Manu£  Co.  g.  Davis,  14  Johna.  (N.  Y.)  R. 
245  i  and  aee  United  Sutea  «.  Steams,  15  Wend.  (N.  Y.)  R.  316. 
3  Williams  e.  Bank  of  Michigan,  7  Wend.  (N.  ¥.)  R.  54a 

*  Charles  Rivet  Bridge  p.  Wanon  Bridge,  7  Pick.  (Maaa.)  R.  371 ;  All 
Siiiita  Cbarcb  e.  Lovett,  1  Hall,  (N.  Y.)  R-  196;  BearCamp.  River  Co.  v. 
Woodman,  2  Greeol.  (Me.)  R.  404. 

s  Centre  Slc  Tump.  Road  Co.  «.  McConaby,  16  Setg.  &  Rawle,  (Penn.) 
R.  140. 

•  Veraoo  Society  «.  Hills,  6  Coiren,  (N.  Y.)  R.  S3 ;  All  Saints  Chnrch  c 
Lovett,  1  Hall, (N.  Y.)R.  198 ;  HcConabf  *.  Centre  &  Eishocaquillsa Turap. 
Roai]Ca,16  3erff.  &Rawle,(Penn.)R.  ]40;S.C.  t  Penn.R.426;  Lehigh 
Bridjjfe  Co.  v.  Lehigh  Coal  Co.,  4  Rawle,  (Fenn.)  R.  9 ;  Chester  Glass  Co>. «. 
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porated  for  the  purpose  of  removing  from  a  tivei  all  obstmctioiis 
to  the  free  passage  of  logs,  &c.,  and  were  authorized  to  demand 
tolb  of  the  owners  of  logs,  &c. ,  freely  passing  dono  the  riv«-,  id 
an  acuon  to  recover  tolls  for  logs,  that  passed  ttie  river  freely,  it 
was  held,  that  the  defendant  could  uot  show,  that  the  corp<vatiOD 
bad  not  removed  the  obstructious,  even  though  the  act  of  incorpo- 
ration was  to  be  void  if  ihey  should  not  be  removed  within  a  year, 
and  more  than  a  year  bad  elapsed  before  the  action  was  brou^t.' 

§  3.  In  proceeding  against  a  corporation,  saya  Mr.  Tidd, 
the  process  should  be  served  on  the  mayor,  or  other  head  officer ; 
and  if  the  defendants  do  not  appear  before  or  on  the  quarto  die 
pott  at  the  return  of  the  original,  by  an  attorney  appointed  under 
tbeir  common  seal,  (for  they  cannot  appear  in  person,)  the  next 
process  is  a  dittringat,  which  should  go  against  them  in  their  pub- 
lic capacity  ;  and  under  ibis  process  the  sheriff  may  distrain  the 
lands  and  goods,  which  constitute  the  common  stock  of  the  cor- 
poration. If  they  have  neither  lauds  nor  goods,  there  is  no  way 
to  compel  them  to  appear,  at  law  or  in  equity,  but  only  in  parlia- 
ment ;  for  it  is  a  rule,  that  for  a  public  concern,  the  sheriff  caonot 
distrain  any  private  person,  who  b  a  member  of  the  corporation.' 

Dewey,  16  MaM.  R.  103;  State  of  Vem)ont  v.  Societj,  &.c^  Paine,  C.  C 
B.  653;  Bear  .Camp  River  Ca  v.  WoodoMn,  S  Green).  (Ho.)  R.  404; 
Dej  ti.  Stetson,  6  Greenl.  (Me.)  R.  372;  State  v.  Garr,  S  New  Hamp. 
R.  367;  Johnt).  Farmen  Si  Mechanic!  Bank  of  Indiana,  2  Black.  (Ind.) 
R.  367;  Canal  Co.  d.  Rail  Road  Co.,  4  Gill  &.  Johoa.  [Hd.]  R.  131; 
Webb  «.  Moler,  8  Ham.  (Ohio.)  R.  553;  Buncombe  Tump.  C%  «. 
HcCarson,  1  Dev.  &  Bat  (N.  C.)  R.  306 ;  Tar  Rivei  Nav.  Co.  •.  Neal,  3 
Hawks,  (N.  C.)  530;  Hoghes  e.  Bank  of  Somerset,  S  Litt  (Ky.)  R.  47; 
Seaisburgh  Tamp.  Co.  d.  Cutler,  6  Vermont  R.  31S;  Hamtranck  «.  Bank  of 
EawBrdaville,  3  MJeeoari,  R.  1G9,  and  see  Poet,  Cb.  XXI. 

1  Bear  Camp.  River  Co.  t>.  Woodman,  2  GreeoL  (He.)  R.  404. 

S  I  Tidd'a  Practice,  116.  The  procesa  against  a  corporation,  mast  ba 
served  on  its  head,  or  principal  officer,  per  Sp«ncer,  J.  in  M^uin  v.  Hiddle- 
lown  Man.  Co.,  16  Johns.  (N.  Y.)  R.  6.  And  see  ChapL  XI.  j  12;  and 
Cb.  XVII ;  and  Wood  v.  Dnmmf  r,3Ma8on,  C.  C.  R.  3D&  PrDceedioga  agaioat 
aggregate  corporations  mnst  be  by  original  aummotu,  and  dutrmgai,  3 
Archb.  Practice,  9B.  In  England  by  3  Will.  4,  Ch.  39,  every  writ  of  mat- 
mona  against  ft  corporation  aggregate  may  be  served  on  the  mayor,  or  other 
head  officer,  or,  on  the  town  secretary  of  such  corporation.    Uu.  Dig.  Ad- 
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Serving  a  summons  on  auj  private  individual  of  a  corpora^OD  ifl 
not  sufficient  notice  to  hold  the  corporation  to  trial ;  and  the  indi- 
vidual summoned  may  plead  tbe  want  of  notice  to  the  corpora- 
tion.' Members  of  a  corporation  aggregate,  not  being  liable  to  a 
capiof,  cannot  be  bolden  to  bail  for  anything  done  by  thsm  in 
their  corporate  capacity.*  No  precedent  of  an  original  writ 
against  a  corporation  has  been  knotva.  In  all  the  eleowntary 
writers,  and  in  all  books  of  practice,  which  treat  of  the  proceed- 
ings against  corporations,  it  is  laid  down  as  the  nniversal  rule, 
that  tbe  process  must  be  by  summons,  and  not  by  attachment.* 
In  1816,  several  suits  were  brought  against  certain  hanks  in  New 
York,  on  notes  issued  by  those  banks,  which  they  had  refused  to 
pay  in  gold  or  silver,  that  bad  been  demanded  of  ihem  ;  the  banks 
generally  having  suspended  their  payments  in  specie.  The  suits 
were  commenced  by  original  writs.  The  Court  held,  that  the 
original  writ  in  assumpsit,  against  a  corporation,  must  be  in  the 
nature  of  a  aummotu,  and  not  by  pone,  or  attachment.* 

§  4.  In  an  action  brought  by  the  Merchants  Bank,  in  Massa- 
chusetts, the  writ  was  served  by  a  deputy  sheriff  who  was  a  mem- 
ber of  the  corporation ;  and  the  court  held,  that  he  was  not  a 
party  to  the  writ  within  the  meaning  of  St.  1783,  cb.  43.  The 
court  observed,  that  it  was  true,  a  sheriff  or  his  deputy  in  serving 
process  by  or  against  corporations  of  which  he  is  a  member,  has 
an  opportunity  to  commit  frauds  in  his  own  favor,  which  it  may 

denda,  3403.  A  corporation  may  bo  sued  in  their  corporate  capacity,  and 
need  not  be  named  iodividnilly ;  but  in  a  suit  against  tbe  trastees  of  a  town 
tbey  mtut  be  aeverallf  named.  Tnuteea  or  Lexington  v.  U'Conoell,  3 
Hareh,  (K7.)R.324. 

1  Rand  «.  Proprietors  of  Locks  on  Connecticut  River,  3  Da;,  (Conn.)  R. 
441. 

*  Bro.  Corpor.  pi.  43;  and  see  ante  Cbap.  XTIT,  $  I.  Proceedings  against 
aggr^ate  corporations  are  very  mucb  tbe  same  as  against  peera  of  the 
realm.    2  Archb.  Practice,  98;  1  Tidd's  Practice,  115. 

3  Per  Curiam,  in  Lynctt  s.  Mechanica  Bank,  13  Johns.  (N.  Y.)  R.  137 -, 
and  see  also  I  Eyd,371;  3  Impey,  C.  B.  Pr.  675,  n.;  6  Mod,  183;  Com. 
Dig.  Plead.  (3  B.  3);  1  Bac  Abr.  S07 ;  TitCot^3  Sellon,  146. 

*  Lynclt  t>.  Mechanics  Bank,  13  Johns.  (N,  Y.]  R.  137 ;  OmJni,  Styles,  367, 
cited  in  Cowik  R.  85. 
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be  difficult  to  guard  against  or  detect ;  but  that  tbe  sberiff  was  an 
officer  in  whom  great  confidence  is  necessarily  reposed.  It  was 
well  deserving  of  attention,  the  court  remarked,  whether  a  slight 
pecuniary  interest  is  a  greater  cause  for  taking  from  him  the  power 
of  serving  a  writ,  than  his  standing  in  the  relation  of  father,  or 
son,  or  expectant  heir,  or  devisee,  would  be,  and  yet  neither  of 
these  relations  prevented  his  serving  process.'  In  a  case  in 
Maine,  the  wnl  nas  served  by  a  deputy  sheriff  who  was  a 
stockholder  in  the  Wiscasset  Bank,  and  this  was  pleaded  in 
abatement,  on  the  ground  that  be  was  a  party  to  the  suit ;  but  tbe 
plea  was  overruled.' 

§  $■  As  a  corporation  must  lake  and  grant  by  its  corporate 
name,'  so  by  that  name  it  must  sue  and  be  sued.'  It  has  not 
been  deemed  necessary,  however,  to  repeat  the  full  name  of 
the  corporation  at  every  recurrence  in  tbe  declaration  ;  reference 
in  a  clear  manner  to  the  name  already  given,  being  sufficient. 
Thus,  it  was  held  in  New  Jersey,  that  where  the  name  of  the  cor- 
poration is  correctly  slated  at  the  commencement  of  the  declara- 
tion, as  "  The  trustees  of  tbe  A.  B.  C,  of  &.c.,  and  in  the  subse- 
quent part  of  the  declaration  it  is  alleged,  that '  being  indebted, 
they  the  said  trustees  undertook  and  promised,'"  it  is  a  suffi- 
cient allegation  that  the  promise  was  made  by  tbe  corporation, 
and  not  by  the  trustees  individually.* 


■  Uerchanta  Bank  «.  Cook,  4  Pick.  (Mibb.)  K.  405. 

B  Adania  •.  Wiscmet  Bank,  1  GreenL  (Me.)  R.  361. 

3  Ante,  Chap.  Ill,  §  4. 

*  1  Ejrd,  353 ;  B«rka  &.  D«uphiii  Turn.  Rtnd  v.  Myers,  6  Serg.  &  Riwle, 
(Petra.)  R.  17 ;  Porter  ir.  Nekervia,  5  Rand.  (Va.)  R.  359;  Minot  ».  Curta,  7 
Uaes.  R.  444 ;  First  ParJBh  in  Sutton  v.  Cole,  3  Pick.  (Haas.)  R.  336 ;  2  Salk. 
451.  A  mayor  ofa  corporation  cannot  aoe  on  a  contract  made  by  himon  tw- 
balfof  thecorporatioD.  Bowea  p.  Morris,  2  TaunL  374.  A  corporation  mj 
■ue  in  their  name  of  creation,  though  express  power  be  given  to  them  to  sue 
by  another  name.    College  of  Physiciaiu  v.  Talboia,  1  Ld.  Raym.  I53L 

9  Trustees  of  Autipeedo  Baptiat  Society  v.  Hulford,  3  HalsL  (N.  J.)  R.  182. 
Thec&seof  Woolwych  ».  Forrest  et  al.,  1  Penn.  R.1I5,  cited  at  the  bar, 
the  couK  conaidered  did  not  bear  opon  the  question  before  them.  That  can 
proves  that  in  a  suit  by  or  aigainst  a  corporation,  it  should  be  correctly 
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If  a  corporation  changes  its  name,  it  must  sue  by  its  new  name, 
ID  its  oJd  constitution.  This  was  decided  in  debt  oo  a  bond  gir- 
en  about  thirty  years  before  to  a  corporation,  that  was  said  to  be 
"  dissolved  by  being  rendered  incapable  of  exercising  any  of  its 
functions  *'  most  of  that  time,  and  that  it  received  a  new  charter 
in  1763,  and  a  new  name.  The  bond  was  given  to  a  corpora- 
tion named  "mayor,  aldermen,  and  commonalty;"  for  many 
years  before  1763,  no  mayor  or  alderman  bad  been  elected.  The 
bond  was  declared  on  as  made  to  the  new  corporation.'  The 
mere  change  of  the  name  of  the  corporation  by  the  legislature 
does  not,  however,  abate,  nor  can  it  under  any  circumstances  be 
used  for  the  purpose  of  abating,  a  suit  brought  by  the  corporation 
in  its  old  name  before  the  change  was  made.* 

It  is  said,  that  if  a  corporation  be  knotm  by  a  name,  it  is  suffi- 
cient  to  sue  them  by  that  name  : '  but  this  seems  to  be  coD6ned 
to  the  case  of  a  corporation  by  pretcripHon ;  for  it  is  said  on 
another  occasion,*  that  when  a  corporation  is  created  by  tbe 
kuig,  and  the  commencement  of  it  appears  by  record,  it  can  have 
no  other  name  by  use,  nor  be  named  otherwise  than  as  the  king 
by  his  letters  patent  has  appointed,  and  the  court  will  not  permit 
it  to  be  sued  by  any  other  name.  Mr.'Kyd,  in  adverting  to  these 
authorities,  says,  he  is  unable  to  perceive  any  reason  why,  in  the 
case  of  a  corporation  by  charier,   which  has  acquired  by  long 


named;  and  tbat  if  there  be  a  variance  between  tbe  real  oaine  and  the 
name  given  in  an  obligation  or  other  instmnient,  on  which  tbe  suit  is  round- 
ed, tbe  declaration  ahould  conlain  proper  averments  of  identit; ;  but  it  did 
not  prove,  tbat  if  in  the  writ  and  in  tbe  commencement  of  the  declantioD 
the  {woper  corporate  neme  is  used,  the  same  full  mme  must  throughout  he 
repeated.  And  see  Major  Si.  Burgesses  of  Lynne  Regis,  10  Co.  ]30 ;  Lon- 
don V.  LyoD,  Hen.  BL  360 ;  Major,  &c.  of  Staffi)rd  v.  Bolton,  1  Bos.  &.  P. 
40.  In  these  oasM  the  full  name  of  the  corporation  waa  not  on  every  occa- 
Bion  repeated.  See  also  Precedents  in  1  Wentworth,  181 ;  5  Ibid.  163,  176, 
183,301,355. 

1  Mayor  and  Coromonaltj  of  Colchester,  3  Burr.  JB66,  and  5  Dane,  Abr. 
151 ;  and  see  Major  of  Scarboroogh  «.  Butler,  3  Lev.  937. 

•  ThomoB  V.  Viaiton,  fie,  7  Gill  &  Johns.  (Md.)  E.  36&. 

»  Bro.  Corpor.  40;  6  Asai  pL  34. 

4 1  Andam  393, 
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us^e  a  name  of  reputaticm  different  from  ita  real  name  of  fouada- 
tioD,  it  may  not  be  sued  by  that  aame  of  reputation,  as  well  as  a 
man  may  be  sued  by  a  name  of  reputation  different  from  his  name 
of  baptism,  or  why,  if  the  corporation  plead  a  misnomer,  the 
plaintiff  may  not  reply,  that  it  is  known  by  the  one  name  as  well 
as  by  the  other.*  In  the  case  of  Minot  v.  Curtis  it  was  intimated 
by  tbe  t»iurt,  that  a  corporation  may  be  known  by  seTeral  names. 
But.  tbe  observation  was  applied  to  a  parish,  which  may  be  by 
prescription.' 

A  declaration  in  the  corporate  name,  it  bas  been  adjudged,  is 
good,  without  raentioning  the  name  of  tbe  bead  of  the  corpora- 
tion.* It  is  in  fact  said  to  be  more  safe  to  omll  tbe  name  of  tbe 
head,  for  if  his  name  be  mentioned,  and  he  die  pending  the  action, 
it  will  abate.*  And  tbe  trustees  of  a  college,  being  incorporated, 
should  sue  by  their  corporate  title,  and  need  not  set  out  tbeir 
Individual  names.*  The  trustees  of  a  town  in  Kentucky  must 
when  sued  be  individually  named.* 

Where  a  corporation  is  designated  by  a  name,  with  which  tbe 
description  in  tbe  charter  does  not  exactly  correspond,  but,  it 
appears  that  tbere  are  persons  in  rerrnn  notura,  substantially 
answering  the  appellation,  the  declaration  is  bolden  good.'  The 
rule  is  well  settled,  diat  if  the  name  given  sufficiently  designates 
tbe  corporation,  the  contract,  whether  sealed  w  not,  cannot  be 
avoided  for  the  misnomer  ;  and  that  the  proper  mode  of  suing 
upon  it  is,  to  declare  in  the  true  name  of  tbe  corporation,  and 
aHege,  that  the  bond  or  other  instnimeot  was  made  to  the  corpo- 
ration under  tbe  name  therein  given  to  it.* 


)  I  Kfd.  3M ;  and  MS  ante,  Chap.  Ill,  {  4. 
a  Hinot  •.  Cartia,  7  Ma«.  R.  444. 

SNewtoo  «.TrBTen,  SSalk.  ]03;  S.P.  Rex.  «.  Rippon,  1  Ciiin.86;fiL 
C-  3  Salk.  433.    Forraerly  the  point  waa  Bomewhat  doubted.    1  Kjd,  381. 
4  6  Peteredorfe  (Abr.  Am.  Ed.)  446,  (note);  and  aee  I  Kyd,  391. 
s  hegnnd  o.  Hampden  Sidoa?  Colleife,  5  Hanf.  (Va.}  R.  3S4. 

•  Traateea  of  Laxin^ton  e.  HcConaell'a  Heira,  3  Harafa,  (Kj.)  R.  934. 
'  Mayor,  &C.  of  Haldeo  «.  Miller,  ]  B.  &,  Aid.  eSQ. 

•  Afttean  Society  «.  Varick,  13  Jobna.  (N.  Y.)  R.  38 ;  Middletown  n 
HcConnick,  3  Pea.  <N.  J.)  R.  500  {  1  Ibid.  1 15 ;  lab.  of  AUowaya  Craak  «^ 


D.qit.zeaOvGoOt^lc 


CH.  XVIII.]  PR0CE9S,   PLEADINGS,    &C.  513 

A  tJeclaraiioD  upon  a  promtssorf  note  lo  the  Medway  Cotton 
MaDufactory,  by  tlie  name  of  K.  M.  and  Co.,  was  boldeo  good 
upon  demurrer  in  Massachusetts.  The  declaration  charged  the 
defendants  upon  a  nota^made  by  them  ;  with  an  averment,  that  it 
was  made  to  the  corporation,  by  the  name  of  R.  M.  and  Co. 
The  court  stid  ;  "  Upon  the  demnmr,  we  have  only  to  deter- 
mine, whether  the  dechration  is  in  itself  absurd  and  repugnant, 
and  iacapable  of  proof.  We  think  it  is  not,  upon  the  autfaorities 
respecting  misnomers  of  corporation,  or  upon  the  reason  of  the 
thing." '  In  debt  on  bond  to  the  committee  or  trustees  of  a  cor- 
poration, sohtndum  to  the  corporation  by  its  true  name,  the  cor- 
poration may  declare  in  their  own  name,  and  may  allege,  that 
the  bond  was  made  to  them  by  the  description  of  the  commiftee, 
&c.'  Mr.  Kyd  lays  it  down,  that  where  a  deed  is  made  to  a 
corporation,  by  a  name  varying  from  the  true  name,  the  plaintifia 
may  sue  in  their  true  name,  and  in  their  declaration  aver,  iliat  the 
defendant  made  the  deed  to  them  by  the  name  mentioned  in  the 
deed  ;'  or,  if  the  platntifis  in  the  declaration  take  no  notice  of 
the  variance,  and  the  defendant  trusts  to  the  advantage  he  may  have 
of  it  at  the  trial ;  then  if  a  special  verdict  be  found,  "  that  the 
defendant  made  and  sealed  the  writing  in  question,  and  delivered 
it  to  the  coi'poration  (describing  them  by  their  true  name)  by  the 
same  mentioned  in  die  deed,  this  wil]  entitle  the  ptaintiff  to  judg- 
ment." * 

So,  if  a  deed  be  made  by  a  corporation,  by  a  name  different 
from  the  true  name,  the  plaintiff  may  sue  them  by  their  true  name, 
and  aver,  that  "  by  the  name  mentioned  in  the  deed,"  they  made 


String,  5  Halat  (N.  J.)  R.  333;  Utsdwaj  Cotton  Uannf.  Co.  «.  Adams,  10 
Mws.R.360;  Berks  &  Dauphin  Tump.  Co.  e.  Mjen,  6  Serg.  &  Rawie, 
(Peon  )  R.  16 ;  Hageratoo'D  Turnpike  e.  Creeger,  5  Har.  &.  Johns.  (Md.)  R. 
123;  aee  ante,  Chap.  lit.  §  4,  Chap.  VIII.  §  6. 

1  Medway  Cotton  Man.  Co.  e.  Adama  et  al.  10  Mass.  R.  360 ;  and  see 
Dyer,  379;  Dance  «.  Girdler,  1  Bos.  &  Pol.  (N.  R.)  40;  1  ChiUy,  PL  353: 

»  Hew  York  African  Society  r.  Varick  et  al. 

3  1  Kyd,  287,  who  cite*  10  Co.  135,  b. 

4  Ibid. 
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such  a  deed  to  bim ;  or  if  he  take  do  Dotice  of  the  variance 
in  tus  declaration,  be  may  have  the  same  advantage  from  a 
special  verdict  as  the  corporation  may  have  when  they  are  plain- 
tiffs.'  Mr.  Kyd  feels  do  hesitation  in  saying,  that  in  all  cases, 
nhere,  by  express  averment,  or  by  the  finding  of  the  jury,  it  is 
made  apparent,  that  the  corporation  nted  is  the  same,  that  made 
the  deed,  whether  the  name  in  the  deed  be  the  same  in  effect  or 
not  with  the  name  of  incorporation,  or  whether  the  difference 
between  them  he  seeming  or  real,  that  judgment  ovght  to  be  given 
in  favor  of  the  deed.* 

If  a  corporation  sue  or  be  sued  by  a  nrong  name,  to  take  ad- 
vantage of  the  misnomer,  it  should  be  pleaded  in  abatement,  and 
not  in  bar.'  .  In  a  suit  by  a  corporation  it  was  objected,  that  the 
charter  given  in  evidence  varied  the  name  of  the  plaintiff  so  much 
from  the  declaration,  as  to  form  good  ground  of  nonsuit,  and  the 
pl^ntiffi  were  nonsuited  ;  but  on  a  rule  to  set  ii  aside,  the  court 
said,  the  objection  taken  would  operate  in  bar,  if  the  plaintiff  bad 
declared  so  that  they  could  not  be  identi&ed  with  the  persona 
entitled  to  tlie  tolls  claimed  ;  hut  the  objection  taken  only  abates 
the  suit,  being  a  mere  formal  variance  ;  the  plainliSs  were  there* 
fore  improperly  nonsuited.*  A  corporation  defendant  cannot  take 
advantage  of  a  mbnomer  in  arrest  of  judgment,  but  must  plead 
it  in  abatement.*     And  where  a  bank  issued  notes  by  a  wrong 


1  Ibid.  986. 

>  Ibid. 

3  36  H.  8, 1  b. ;  1  Kyd,  383.  It  was  once  doabted  if  a  misuke  of  Ibe 
plaintiff  »  chrisliin  name  or  surname  irere  not  gronnd  of  non-suit;  but  it  ia 
now  settled,  that  llie  mistake  roust  be  pleaded  in  abatement,  even  in  the  com 
of  a  eorponlioo.  1  Cbitty ,'  Fl.  440 ;  Bank  of  Utica  v.  Smallejr,  2  Coven, 
(N.  Y.)  R.  776 ;  Hedway  Cotton  Utn.  Co.  e.  Adams,  10  Maaa.  R.  360.  To 
make  the  rairtake  of  tlie  name  of  a  corporation  pleadable  in  bar,  it  shonld 
appear,  that  there  is  no  aucb  corporation.  Debts  doe  to  a  corporation  in 
N.  Carolina  must  be  sued  for  in  tbe  name  of  the  bodj  corporate,  and  cannot 
be  recovered  in  the  naino  of  A.  B.,  President  &c.,  and  Directora  of  such 
Company ;  Britain  •.  Newman,  S  Dev.  Si.  Bat.  (N.  C)  R,  363. 

*  Mayor,  &c  of  Stafibrd  v.  Bolton,  1  Boa.  &.  Pol.  40. 

B  Gilbert  and  anotfaor  e.  Nantucket  Bank,  5  Mas*.  R.  97.  It  is  said  whet« 
a  mayor  and  commonalty,  or  other  corporation  aggrepte,  are  soed  bj  a 
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corporate  name,  and  was  sued  od  its  notes  by  such  name,  the 
plaiDtiff  was  permitted  to  amend  without  costs,  as  he  was  led 
into  the  mistake  by  the  fault  of  die  defendants.' 

The  plaintiff  brought  an  action  by  the  name  of  "  The  Proprie- 
tors of  a  Bridge  oyer  Connecticut  River,  between  Montague  and 
Greenfield,  late  in  the  county  of  Hampshire,  and  now  in  the  . 
county  of  Franklin."  On  motion  to  the  Court,  the  plaintiff  was 
permitted  to  amend  his  writ  by  altering  the  name  of  the  defendants 
to  that  of  "  The  Proprietors  of  Connecticut  River  Bridge." 
The  defendants  objecting  to  the  said  amendment,  the  question  was 
reserved  for  the  consideration  of  the  Court.  The  court  said,  "that, 
the  first  corporadon  was  dead,  and  the  new  one  was  created  for 
the  same  purpose  and  object.  The  writ  was  served  on  the  clerk  of 
the  existing  corporation,  by  which  regular  notice  was  given  to  the 
real  proprietors  of  the  bridge.  This  is  then  the  common  case  of 
a  mimomer.  The  amendment  may  be  made,  on  the  common 
rule  of  an  election  by  the  defendants  of  the  costs  of  the  action  to 
this  time,  or  a  coutinuauce.'  "  A  note  giveti  to  A.  B.  as  Trustees 
of  a  corporation  must  be  sued  in  their  name  as  trustees,  and  nbt  in 
the  name  of  the  corporation,  for  they  have  the  legal  interest  in  the 


wrong  name,  they  may  tatke  mn  atlOTDe;  by  Bpecial  wamnt,  by  their  true 
corporate  n&me,  who  may  plead  the  rnisnomer.  23  Ed.  4,  13  b.  Bro.  Corpor. 
GS.  But  Ihia  it  aeems  must  be  by  apecial  application  to  the  court.  1  Ld. 
RBjm.118.  Mr.  Kyd  aaya,  "  it  is  true,  indeed,  that  in  moat  of  the  caaea 
where  the  queetion  of  misnorner  of  a.  "corporation  has  been  agitated,  it  lias 
arisen  on  special  verdict; "  but  he  apprehenda,  "  that  where  a  corporation 
have  taken  no  advantage  of  a  variance  from  their  name,  either  by  plea  or  at 
the  IrinI,  they  cannot  arrest  the  judgment,  or  reverse  it  on  that  account" 
1  Ryd,  385.  If,  however,  there  be  a  variance  In  the  name  apparent  in  the 
entry  of  tbo  jnd^ent,  that  may  be  error;  a  judgment  in  the  common  pleas 
was  thus,  "that  the  mayor  and  commonalty  and  citizens  of  London  ahould 
recover  the  debt  for  which  they  sued,  and  £6  costs  to  the  same  mayor 
and  conunonaUif  adjudged,  and  it  was  held,  that  this  wna  error,  there  being 
no  such  corporation  as  the  mayor  and  commonalty,  without  citiiens ;  but  it 
appearing  on  the  docket  roll,  that  it  was  well  entered,  it  waa  awarded  by 
the  Common  Pleas  to  be  amended.    Cro.  Cor.  574. 

1  Ballard  p.  Nantucket  Bank  5  Maea.  R.  99. 

^  Sherman  e.  Proprietora  of  Connecticut  River  Bridge,  11  Moss.  R.  338. 
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note ;  but  contracts  made  with  the  mere  servants  and  agents  of 
the  corporation  must  be  sued  in  the  name  of  the  corpontioD.' 

§  €.  By  the  Civil  Law  a  member  could  not  be  a  wimess  in  a 
cause  where  a  corporation  is  a  partjr,  if  the  particular  members 
may  have  nay  advantage.  But  if  the  profit  redounds  to  the  com- 
munity in  general,  a  member  of  the  body  may  he  admitted  a 
witness.* 

In  a  late  case  in  the  Court  of  Chancery  in  the  State  of  New 
York,  Chancellor  Walworth  said,  that  he  bebeved  it  was  now  the 
practice  of  all  the  courts  to  admit  corporators  to  testify  in  behalf 
of  the  corporation,  wheft  they  have  no  personal  interest  b  the 
controversy  ;  and  against  the  corporation,  where  the  witness  does 
not  object ;  hut  that  corporators  were  excluded  from  testifying 
where  they  have  a  direct  personal  interest  in  favor  of  the  pany 
callipg  them,  in  virtue  of  the  corporation  or  otherwise.' 

Upon  the  general  principles  of  evidence  of  the  comnHW  law,  a 
member  of  a  corporation  cannot  be  a  wimess  in  their  behalf ;  as 
he  must  in  most  cases  have  an  interest  in  ibe  event  of  tbe  suit. 
This,  as  a  general  rule  of  law,  is  so  well  established,  that  it  is 
necessary  merely  to  refer  to  it  before  we  proceed  to  treat  of  the 
exceptions  to  which  it  is  subject.* 

Where  the  members  of  the  body  corporate  derive  no  piivate 


1  Biamj  v.  Plumlefi  5  Vermont  R.  500. 

)  Wood's  Civil  Law,  308. 

3  Id  the  matter  of  Kip,  1  Paige's  (N.  Y.)  Ch.  R.  613.  Tbe  Cbucelkff 
cited  Hftrtford  Btkofa  v.  Hart,  3  Day,  (Conn.)  ft.  491  {  MagUl  v.  Knfiiiiui, 
A  8.  St  Rawie,  (Penn.)  R.  317. 

*  A  peraon,  who  boa  acted  in  breach  of  an  alleged  corponUe  CDStom,  ii 
not  a  compeieot  w ItueBs  to  diaprove  the  existence  of  the  cuatoin.  Tbe  wit- 
ness is  clearly  interested.  If  the  company  bad  failed  in  eatabliabing  the 
custom,  he  would  have  been  discharged  from  actiona  to  which  he  wae  liable 
for  the  breach  of  iL  Company  of  Carpenten  v.  Hayward,  1  Doug.  STd  A 
stockholder  cannot  be  a  witness  for  the  corporation  in  X^ouiaiana.  Lynch  ■■ 
Poettethwaite,  7  MarUn,  (La.)  R.  69.  An  inhabitant  of  a  place  is  incom- 
petent to  prove  a  common  right  of  fishery  in  all  the  inhabitants;  Jacob- 
son  V,  Fountain,  2  Jobns.  (N.  Y.]  R.  179 ;  LufVin  v.  Haskell,  3  Pick.  (Uaas.) 
B.357. 
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advantage,  there  can  be  do  pretence  for  excluding  their  testimony.' 
Hence,  the  trustees  of  a  charitable  foundatiQn  are  admissible  as 
witnesses.*  And  a  person,  who  has  only  one  of  two  qualifications, 
may  be  called  as  a  witness  to  prove,  that  certain  privileges  belong 
to  such  persons  as  have  both.' 


1  On  &  quo  wamnto  for  taking  In  3dl  per  cKaldroii  for  all  na  coal* 
brought  to  London,  the  defendant  prescribed  for  the  duty ;  to  which  aeveral 
citizens,  freemen  of  London,  were  called.  It  waa  objected,  that  they  oaght 
to  be  rejected  quia  in  proprlo  eatu.  Sedptr  Cur.  It  appears,  that  the  majoi 
and  sheriK  have  the  whole  benefit  of  this  toll,  thoagh  ihey  have  it  for  the 
benefit  of  the  whole  corporation ;  jet  theae  -witnessea,  having  no  particular 
profit  to  tlieowelves,  may  be  admitted ;  for  it  cannot  ha  presumed,  that  an 
advantage  ao  sraall  and  remote  would  influence  them.  Rex  e.  Mayor  of 
London,  S  Lev.  331 ;  Sl  C.  Show.  146  j  1  Venlr.  351 ;  end  see  Society  &.c 
V.  Perry,  6  N.  Hamp.  R.  144. 

>  In  an  action  of  assumpsit  for  work  and  labor,  many  of  the  governors  of 
the  hospitals  were  called  aa  witnesses  for  the  defendants.  Their  compe- 
tency was  objected  to,  aa  they  were  defendants  on  record ;  but  Lord  Kenyon 
admitted  their  testimony,  distinguishing  the  case  of  the  trustees  of  a  charity, 
under  which  they  look  no  beneficial  interest,  and  ibat  of  a  political  corpo- 
lation,  in  defence  of  the  property  of  which  each  member  is  iudividually  in- 
terested i  Weller  v.  Governors  of  Foundling  Hospiial,  Peake,  N.  P.  a  StXi. 

'  On  a  mandamus  to  the  defendants,  commanding  them  to  restore  the 
plaintiff  to  the  office  of  common  councilman  of  the  borough  of  A-,  Ibey 
returned,  that  the  plaintiff  was  not  elected  to  the  office,  as  in  the  writ  sup- 
posed. After  the  plaintiff  had  proved  the  fact  of  his  election,  the  defendant's 
counsel  insisted  that,  by  the  constitution  of  the  borough,  no  person  was 
capable  of  being  elected  a  common  councilman,  who  did  not  hold  a  burgage 
tenure,  and  also  inhabit  within  the  borough;  but  the  plaintiff  inhabited  in 
no  part  of  iL  To  prove  the  constiluiion,  the  witness  offered  was  one 
R.  W.  Bet  it  being  objected  by  the  plaintiff  that  be  hud  a  burgage  tenure 
and  also  inhabited  in  the  borough,  and  could  not  he  a  witness  to  prove  a 
right  in  himself,  and  in  such  as  had  his  quallGcations,  exclusive  of  all  olhera ; 
which  fact  being  admitted,  he  was  refused  by  the  court  to  be  admitted  to 
prove  this  constitution.  But  then  one  J.  wsa  produced  as  a  witness  for  the 
defendants  to  prove  it,  who  was  an  inhabitant  of  the  borough ;  but  it  wae 
admitted,  that  he  had  no  burgage  tenure.  Whereon  he  waa  allowed  by  the 
court  to  be  a  good  witness,  as  to  the  right  fixing  in  such  as  held  burgage, 
and  alao  were  inhabitants,  aince  be  did  not  attempt  to  eatabllah  the  right  in 
the  inbabhaots  only.  Stevenson  v.  Nevinaon,  3  Ld.  Rayin.  1353;  S.  C. 
3  Strange,  583. 
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In  s  late  and  important  case  in  Maryland,  it  tras  made  a 
question  among  many  others,  whether  ooe  Payson,  a  stockholder 
io  the  Union  Bank  of  Geoi^etown,  could  be  admitted  to  prore 
himself  to  have  been  the  depositary  bf  the  muniments  of  the 
corporation.  Buchanan,  C.  J.,  who  gave  the  opinion  of  the 
court,  said  that  though  an  interested  corporator  cannot  be  re- 
ceived to  testify  generally  for  the  corporation,  yet  it  did  not 
therefore  follow,  that  he  is  competent  for  no  purpose ;  but  that 
he  might  be  placed  in  a  situation  to  render  him  a  necessary  and 
competent  witness  for  some  purposes.  He  instanced  the  case  of 
the  King  r.  Inhabitants  of  Neihertbong,'  as  an  appropriate  exam- 
ple, where  a  rated  inhabitant  of  that  township,  whose  interest  was 
admitted,  was  called  by  the  respondents,  and  was  held  to  he 
competent  to  give  evidence  as  to  the  custody  of  a  certificate 
from  the  township  of  Honley,  (which  was  produced,)  acknow- 
ledging the  pauper's  father  and  grandfather  to  belong  to  Honley, 
in  accordance  with  a  decision  in  another  case,  that  was  mentioned 
by  Lord  EUenborough.*  '*Pay3on  being  a  stockholder  in  the 
bank,"  the  Judge  proceeded  to  observe,  "  was  not  a  competent 
witness  for  the  plaintiffs  for  all  purposes  ;  but  he  was  offered  to 
prove,  among  other  things,  that  he  was  the  president  of  the  bank 
from  the  37th  of  April,  1813,  until  after  the  37tb  of  May,  I8I9; 
that  aa  such,  he  was  the  depositary  of  the  bank  ;  and  that  during 
the  time  he  was  president,  a  certain  book  called  the  by-laws  was 
one  of  the  books  of  the  bank.  And  if  an  interested  corporator  is 
competent  to  give  evidence'  in  behalf  of  the  corporation,  as  a 
depositary  of  the  muniments,  in  relation  to  his  custody,  of  a  pa- 
per produced  as  one  of  the  muniments,  why  was  not  Payson 
within  the  exception  to  the  general  rule,  and  competent  to  prove 
himself  the  depositary  of  the  book  called  the  by-laws,  as  a  muni- 
ment of  the  bank  ?     The  only  argument  urged  against  his  compe- 

1  3  Haole  &  Sel.  337. 

^  In  New  York,  an  iDhabilant  of  &  town,  xiba  pajri  taxes  to  sopport  the 
poor,  is  a  competent  witneaa  in  a  suit  brought  by  (he  overseers  of  that  town 
against  the  overaeera  of  another  town,  relative  to  the  settlement  or  a  pan- 
per.  Bloodgood  p.  Overeeers  of  Janiaics,  13  Johns.  (N.  Y.)  R.  385;  S.  P. 
Falla  V.  Bellinap,  1  Johna.  (N.  Y.)  R.  38a 
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tencj,  aa  being  within  the  exception  is,  that  at  the  time  be  was 
called  as  a  witness,  he  appears  from  the  plaintiff's  own  offering 
lo  have  ceased  to  be  the  depositary.  But  that,  it  b  conceived, 
makes  no  difference,  and  that  he  was  a  competent  witness  to  iden- 
tify  the  book  as  a  muniment  of  the  bank,  during  tbe  time  that  he 
was  the  depositary  ;  Hi^inbotham,  too,  then  acting  as  the  cashier, 
and  being  a  witness  for  that  purpose,  ought  not  to  have  been 
rejected  as  incompetent  to  prove  any  of  the  mauers  for  which  he 
was  offered.  He  was  not  competent  to  prove,  that  it  continued 
to  be  one  of  the  books  of  the  bank,  after  he  had  ceased  to  be  the 
depositary,  and  when  be  stood  only  in  the  relation  of  a  stock- 
holder in  the  bank,  any  more  than  any  other  stockholder.  But 
admitting  the  existence,  as  lo  depositaries,  of  the  exception  to  the 
general  rule  of  evidence,  no  reason  is  perceived,  why  his  having 
ceased  to  be  the  depositary  at  the  time  he  was  called  as  a  witness, 
disqualified  him  from  proving  the  book  produced  to  have  been  a 
muniment  of  the  bank,  wbiie  he  was  the  depositary  ;  ibe  nature 
of  bis  interest  as  a  stockholder  not  being  changed,  but  remaining 
the  same  as  it  was,  while  he  continued  to  be  the  depositary."  ' 

In  the  case  of  the  United  States  r.  Johns,  in  the  Circuit 
Court  of  the  United  States,  before  WasbingtOD,  J.,  tbe  presi- 
dent of  an  incorporated  insurance  company,  by  whom  property 
was  assured,  although  a  stockholder,  was  admitted  a  witness 
to  prove  tbe  handwritbg  of  tbe  defendant,  to  the  manifest  of 
tbe  cargo ;  because  die  conviction  of  tbe  defendant  would  not 
be  evidence  in  a  suit  on  a  policy  against  the  company.' 

Upon  a  question,  in  the  English  Court  of  Chancery,  whether  a 
bond  belot^d  to  plaintiff  or  defendant,  it  was  objected,  that  all 
tbe  plaintiff's  witnesses  were  members  of  the  corporation,  and 
the  objection  was  allovred.  The  Lord  Keeper  said,  every  cor- 
poration ought  to  have  a  town  clerk,  and  other  clerks,  not  free- 
men, that  they  may  be  competent  witnesses,  if  necessary.  But 
the  defendant  having  in  this  case  cross-examined  some  of  the 
plaintiff's  witnesses,  the  Lord  Keeper  said,  that  a  cross-examina- 


1  Union  Bank  of  Maryland  «.  Ridgeley,  1  Uv-  &  Gill,  (Md.)  R.  408, 40a 
»  United  BUSm  v.  Johns,  1  Wash,  C.  C  R.  363. 
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tioD  of  a  witness  on  one  side,  in  any  matter  tendir^  to  the  merits, 
makes  him  a  competent  witness  on  the  other,  Ihoi^  oiherwise 
liable  to  exceptioa.' 

In  the  matter  of  Kip  id  the  Court  of  Chancery  of  New  York,  it 
appeared,  that  the  testimony  of  Kip  was  material  in  the  prosecu- 
tion of  suits  gainst  the  Reformed  Protestant  Dutch  Church,  and 
bis  examination  was  applied  lor  before  the  master,  pursuant  to 
the  provisions  of  the  act  to  perpetuate  the  testimony  of  witness- 
63.  The  master  made  an  order  for  the  examination  of  Kip, 
who  appeared  before  the  master,  but  declined  testifying,  on  the 
ground  that  he  was  the  treasurer,  and  one  of  the  corporators  of 
the  Dutch  Church  ;  and  that  he  was  also  a  pew-holder  in  two 
churches  which  were  on  lands,  the  title  whereof  depended  upon 
the  same  questions  which  arose  in  the  case.  The  master  decided 
that  Kip  was  bound  to  testify,  notwithstandii^  his  objection  ;  and 
on  his  refusal  to  be  sworn,  the  master  issued  warrants  for  his 
ccMnmitment,  in  pursuance  of  the  provisions  of  the  act.  It  was 
decided  by  Chancellor  Walworth,  that  the  witness  was  not  so 
far  a  party,  as  to  excuse  him  from  testifying.*  The  only  case, 
within  the  recollection  of  the  Chancellor  precisely  in  point,  was  a 
case  decided  by  the  Court  of  Appeals  of  Maryland,  wherein  it 
was  adjudged,  that  the  president  of  a  moneyed  corporation,  who 
was  a  stockholder  therein,  might  be  called  as  a  wimess  for  the 
adverse  party,  and  compelled  to  testify  against  his  interest.'  An 
express  provision  to  the  same  effect  is  made  in  the  late  revision 
of  the  laws  of  the  Stale  of  New  York.'-  The  notp  to  thb  pro- 
vision in  the  report  of  the  rerisors  is,  that  it  is  intended  as 
declaratory  of  the  rule  believed  to  exist,  but  sometimes  ques- 
tioned.* 


1  Sutton  t^Idfield  Corpontion  d.  Wilson,  1  Vera.  954;  Bncl  see  Steward 
V.  K  India  Co.,  3  Vera.  360;  and  »ee  1  Paige,  [N.  Y.)  Chan.  R.  GOl,  in  the 
matter  of  Kip. 

*  In  the  nutter  of  Kip,  I  Paige,  (N.  Y.)  Chan  R.  601. 

3  City  Bank  of  Baltimore  n.  Bateman,  7  liar.  &.  Johns.  (Ud.]  B.  104. 

*  a  Rev.  Stat.  405,  407. 

&  ReTi8or*B  Report,  Part  3,  ch.  7,  tit  3,  §  9a  The  notea  of  the  rerisora 
ue  not  considered  as  aulhoiities  eettliDg  what  the  law  pravioualj  wu;  bnt 
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As  to  whether  the  confessions  of  a  member  may  be'evidence 
against  the  corporation  ;  the  geoeral  rule,  as  to  receiving  the  ad- 
missions of  one  perscHi  to  the  prejudice  of  attotber,  is  thai  such 
a  practice  is  warranted,  if  the  parties  faare  a  joint  interest  in  pos- 
session, and  not  a  mere  comniunitf  of  interest.'  In  a  case  in 
Great  Britain,  the  admissionof  a  parishioDer,  liable  to  be  assessed 
for  taxes,  was  received,  on  tbe  ground  that  the  parish  was  an  ag' 
gngate  company,  of  which  fae  was  a  member.*  The  ground 
upon  which  this  case  was  put,  has,  however,  bera  deemed  ques- 
tionable in  the  State  of  New  York  ;*  and  has  been  directly  over- 
ruled, as  to  a  corporation  aggregate,  in  Connecticut.* 

It  was  decided  in  a  case  before  Lord  Ellenborougb,  that  tbe 
declarations  of  individual  members  of  a  corporation  are  inadmis- 
sible in  contradiction  of  the  rights  of  the  corporaiioo,  in  an  action 
by  the  corporation.  In  this  case,  in  order  to  contravene  a  right 
claimed  by  the  city  of  London  to  appoint  a  guager  without  the 
limits  of  the  city,  the  defendant's  counsel,  in  cross-examination, 
inquired  what  the  witnesses  bad  heard  a  certain  member  of  tbe 
corporation  say  respecting  it,  and  contended  for  ibe  validity  of 
this  evidence,  as  coming  from  one  of  the  plaintiffs  on  the  record. 
Lord  Ellenborough  held,  that  the  declaration  of  an  indifferent 
member  of  the  corporation  could  not  be  conclusive  against  the 
body,  although  he  would  allow  the  witness  to  speak  as  to  any 
thing  he  might  have  beard  from  the  city  guager.* 

Declarations  and  admissions  of  agtnta  or  Pnuttta  of  a  ciM-po- 
ration,  in  their  official  capacities,  both  before  and  aHer  the  act  of 
incorporation,  are  evidence  against  those  whom  they  represeol ; 


they  mar  properlj  be  referred  to  for  the  pvrpoM  of  ihowiog,  tbat  a  parttca- 
lu  aectiot)  wu  not  iotroduced  bj  tbem  into  the  slituteB  u  cbotaiQiog  a  neir 
principle.    Per  Wnlworth,  Chancellor,  in  the  matter  of  Kip.  ut  lupre. 

1  Gr>;  M  bI.  v.  Palmers  et  al.  1  E«p.  N.  P.  a  135 ;  Hackle;  e.  Patrick,  3 
Johi)«,(N.Y.)R.536j  Smith  Ik  Ludlow,  6  ibia.S67;  Whitney  ■.  FerriM 
10  ibid.  6& 

■  King  V.  Hardwick,  1)  Eut,  578. 

3  Otgood  «.  Uanhattan  Oompanj,  in  Error,  3  Cowea,  (N.  Y.)  K.  6S3. 

*  Hartford  Bank  «.  Hart,  3  Da;,  (Codo.)  R.  493. 

>  Mayor  of  Londoa  v.  Lon^  1  Cunp.  SS. 
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thougb  if  not  made  in  the  tmnuction  of  tbe  buGiness  of  their 
principal,  tbey  are  not  evidence.^ 

One  mode  of  rendering  tbe  individual  members  of  a  corpora- 
tion competent  nitnesses,  nben  tbey  are  incompetent  for  tbe  rea- 
sons we  bave  mentioned,  b  by  an  assignment  of  tbeir  int^esL 
To  prove  tbe  truth  of  tbe  return  of  a  mandamus  to  restore  an 
alderman,  seven  freemen  were  called,  who  bad  released  to  the 
corporation  all  advantage,  Slc,  which  tbey  could  derive,  &c. 
On  objection  they  were  rejected  ;  but  on  motion  in  arrest  of 
judgment,  tbe  court  held,  that  by  releasing  all  the  advantage  they 
could  derive  from  the  corporation,  tbeir  competency  was  restored.' 
It  was  made  an  objection  in  New  York,  that  a  ^ockbolder  of  a 
bauk  was  not  a  competent  witness  in  favor  of  tbe  bank.  Tbe 
stockholder  transferred  his  stock,  and  though  the  transfer  was  not 
registered  in  a  book  kept  for  tbat  purpose,  according  to  a  provis- 
ion in  tba  charter,  he  was  permitted  to  testify. >  Whether,  if  a 
bank  has  forfeited  its  charier,  and  is  unable  from  the  funds  paid  in 
to  satisfy  its  debts,  an  original  $vh$eriber,  who  has  transferred  bis 
stock,  is  a  competent  witness  for  tbe  bank,  to  increase  its  funds— 
Query.* 

Aooiber  mode  is  by  diefranchitemtnt.  Upon  an  bsue  joined 
on  a  prescription  for  a  toll,  the  defendant  produced,  as  a  wimess, 
a  freeman,  who  was  objected  to,  as  being  interested.  Upon 
which  the  defendant  produced  a  judgment  in  the  Mayor's  Court, 
where,  on  a  gcin.fadat  awarded,  and  two  nihils  returned, 
there  had  been  judgment  of  his  disfranchisement ;  but  it  appeal^ 
ing,  that  the  judgment  of  disfrancbisemem  was  inegular,  inas- 
much as  tbe  man  had  never  been  summoned,  Lord  Chief  Justice 
Holt  rejected  him.*  It  is  said,  in  another  case,  if  a  corporation 
would  examine  one  of  their  own  members  as  a  witness,  tbey  must 
disfranchise  him,  and  the  method  to  do  so  is  by  an  informalioa, 


t  Hagill  «.  Kinfiinan,  4  S.  &  Rawie,  (Penn.)  R.  317. 
>  Enfield  t^HtlU,  3  Lav.  336;  S.  C.  Jonea,  I1& 

3  Bftnk  of  Utic*  9.  Snudley,  3  Cowen,  [N.  Y.)  R.  777 ;  and  we  ut«,  Ch. 
XVLift 
«  BaniDgton  vt  tL  «.  Bank  of  Waobington,  14  S.  &  Rairle,  (Pana.)  R.  405. 
■  Brown  v.  Corpontion  oT  London,  11  Hod.  39S. 
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in  nature  o(  a  quo  warniDto  against  btiD,  wbo,  confesaiog  (be  in* 
formation,  ju^ment  passes  to  disfrancbise  him.' 

§  7.  It  has  been  said  that  a  corporation  is  not  indictable, 
tboi^  its  particular  members  are.*  But  Mr.  Kyd  apprehends, 
that  this  can  only  apply  to  the  case  of  crimes  and  misdemeanors, 
and  that  an  indictment  may  lie  against  a  corporation,  as  well  as 
against  a  county  or  parish  ; '  and  he  refers  to  the  precedent  of  an 
indictment  against  the  mayor  and  burgesses  of  the  city  of  Glou- 
cester for  iM)t  repairing  a  gaol.* 

In  indictments  by  a  corporation,  the  proceeding  must  be  in  the 
corporate  name.' 

§  6.  It  seems  that  formerly  it  was  in  a  degree  uDcerlaiD,  wheth- 
er defendants,  as  a  politic  body,  were  to  answer  in  a  suit  against 
tbem  b  equity,  under  aa  oath.*  It  is  now,  however,  well  settled, 
that  a  corporation  a^egate  makes  its  answer,  not  as  in  common 
cases  under  oath,  but  under  the  common  Beal.^ 

In  a  case  in  the  Circuit  Court  of  the  United  States,  before  tbe 
lata  Judge  Washington,  it  was  made  a  question,  whether  the 
Court  could  regard  the  statement  made  by  the  answer  of  a  corpo- 
ration, so  far  as  it  contradicted  the  allegations  of  tbe  bill ;  tbe  an- 
swer being  put  in,  not  upon  oath,  but  under  the  common  seal  of 
the  corporation.  The  question  was  not,  whether  the  answer  of  an 
B^regate  corporation  under  its  common  seal  would  avail  the  de- 
fendants at  the  bearing,  in  like  manner  as  tbe  answer  of  an  indi- 
vidual under  oath  would  ;  but  whether  such  an  answer,  when  it 


I  Colchester  Corporatioa  a ,  1  P.  Wms.  395,  (note.) 

9  Per  Holt,  C  J.  Anou,  J2  MocL  559; 

slKyd,2a6,  BDdseePeoplev.  Corporation  of  Albany,  11  Wend.  (N.Y.) 
R.53&. 

*  In  Doghwtj't  CrowD  Circuit  Anistant,  396. 
fi  Rex  e.  Patrick,  1  Xioach,  a  L.  S53. 

•  Acton  0.  Detn  of  Blp,  Toltk.  7. 

T  Rex  a.  WiDdham,  Cowp.  R.  377 ;  1  Gnot,  Chu).  Prac  190 ;  Bramley 
«.  Wenchester  Manafacturing  Society,  1  Johns.  (N.  Y.)  Chan  R.  366; 
Anonjmoua,  1  Vera.  117;  Fulton  Bank  r.  N.  York  and  Sharon  Canal  Co.,  1 
Paige,  (N.  y.)  Chan.  R.  311. 
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denies  the  equity  of  the  bill,  is  not  sufficient  to  prerent  the  grant- 
ing of  Kn  injunction,  and  even  to  dissolve  it  after  it  has  been 
granted.  No  cases  were  cited  on  either  side,  nor  were  any  au- 
thorities relating  to  the  question,  within  the  learned  judge's  recol- 
lection ;  hut  he  decided  the  question  upon  reasons  ab  incotwe- 
nienti  as  follows  ;  "  I  am  strongly  of  opinion,  upon  principle,  ibat 
such  an  answer  is  sufficient  to  produce  eidier  of  the  consequeuces 
which  hare  been  mentioned.  The  corporate  body  is  called  upon, 
and  is  compellable,  to  answer  all  the  allegations  of  the  bill,  but 
can  do  so  under  no  higher  sanction  than  its  common  seal.  A  peer 
of  the  realm  in  England  answers  upon  his  honor,  the  oath  being 
ditpenstd  with.  In  like  manner,  the  plaintiff  may,  in  ordinary 
cases,  dispense  with  the  oath  to  an  answer  ;  and,  if  he  do  so,  the 
court  will  order  the  answer  to  be  uken  without  oath.  Now  if, 
in  these  cases,  the  answer,  dmying  the  equity  of  the  bill,  cannot 
avail  the  defendant  as  an  answer  under  oatb  would  do,  to  prevent 
the  granting  of  an  injunction,  or  to  dissolve  it  when  granted,  tbe 
legal  impossibility  to  take  an  oaih  in  tbe  first  case,  the  privilege 
of  tbe  peer  in  the  second,  and  the  dispensation  extended  to  the 
defendant  in  the  last,  would  place  each  of  those  defendants  in  a 
situation  infinitely  more  disadvantageous  than  that  of  the  other 
defendants,  whose  answers  cannot  be  received  otherwise  than 
upon  oath.  Such  then  cannot  be  the  practice  of  a  court  of 
equity."' 

The  caption  of  tbe  anaw»'  of  an  aggregate  corporatitHi  b ; 
*'  The  answer  of  the  above  named  defendants,  tbe  Mayor,  Alder- 
men, &c.,  (or  as  tbe  case  may  be,}  was  taken  under  tbe  commim 
seal  of  tbe  said  corporation,  as  by  the  said  seal  affixed  appears, 
at,  &c."* 

§  9.  In  the  case  of  the  King  v.  Dr.  'Windbaro,  a  majori^ 
of  the  body  obeyed  the  process  of  the  Court  of  Chancery,  as 
far  as  was  within  their  power,  and  were  ready  to  put  in  their 


1  Hatfrht ».  ProprietoM  of  Uorria  Aqueduct,  4  Wtdi.  C.  U  R,  COI ;  and 
aee  CBlliban  v.  Hallowell,  2  Bay,  (3.  C)  R.  10. 
*  1  Grant,  Chan.  Prac  IW. 
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answer ;  but  Dr.  Wiodham,  the  warden,  whose  act  was  neces- 
sary to  render  the  answer  complete,  refused  to  put  the  corpor- 
ate seal  to  it.  This  was  the  first  insiaace  of  the  kind  ;  and  if  the 
regular  process  of  the  Courf  of  Chancery  for  the  contempt  had 
issued,  it  would  have  punished  the  corporation  at  large,  when  it 
was  not  in  fault.  The  Court  of  Chancery,  therefore,  stayed  its 
proceedings,  in  order  that  an  applicaiioo  migbt  be  made  to  the 
King's  Bench  for  a  mandamw,  to  compel  the  defendant  to  affix 
the  seal.  The  application  was  granted  by  the  Court  of  King's 
Bench,  Lord  Mansfield  obseiving,  that  it  had  been  truly  said, 
at  the  bar,  that  where  there  is  no  other  legal  specific  remedy  to 
attain  the  ends  of  justice,  the  course  must  be  by  mandamus, 
the  very  form  of  which  writ  shows  that  its  object  was  to  prevent 
a  defect  of  justice  ;  thus  it  came  recommended  by  the  Court  of 
Chancery  to  have  it  specifically  done.  Dr.  Windham  seemed  to 
have  misconceived  the  coosequeoce  of  his  affixing  the  seal  to 
the  answer  of  the  fellows,  and  to  think  it  would  make  his  cor- 
porate answer  inconsistent  with  his  private  separate'  answer,  fox 
be  was  of  opinion  that  the  plaintiff's  suit  was  just ;  but  his  put- 
ting the  corporate  seal  did  not  contradict  his  private  separate 
answer  ;  and  by  refusbg  to  put  it  he  defeated  the  end  he  wished 
to  obtain.' 

§  10.  The  proceeding  in  equity  against  a  corporation,  on 
return  of  subpoena,  affidavit  of  service,  &.c.,  is,  instead  of  ai 
attachment  a  dittrtngas  directed  to  make  distress  upon  their  lands 
and  chattels.  An  alitu  and  pluriet  might  issue,  and  lastly,  an 
order  for  sequestration  as  in  other  cases,  except  that  when  award- 
ed against  corporations,  they  could  not  stay  it  on  entering  appear- 
ance ;  and  thereupon  the  complainant's  bill  might  be  taken  pro 
confesio.^  It  was  laid  down  by  Lord  Mansfield,  that  if  a  cor- 
poration be  in  contempt  for  not  answering  a  bill  in  chancery,  the 
mode  of  compubion  is  by  sequestration  ;  that  the  plaintiff  is  to 

I  Rez  V.  WindhuD,  Covp.  R.  377. 

■  1  HoultoD,  Chan.  Practice,  330  j  3  Haddocks,  Chan.  203 ;  1  Chan.  Caa. 
303, 1  Venlr.  351  ;  1  Tidd,  Pnctice,  116,  and  ainlioritiea  there  cited  m 
tuHt.    See  also  Union  Bank  «.  Loire,  Heigi,  [Tenn.]  R.  235. 
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proceed  (o  take  possession  of  all  the  personal  estate  of  the  cor- 
poration ;  and  if  that  will  not  make  tbe  tnenibers  agree,  he  is  10 
take  possession  by  sequestrators  of  tbe  rents  and  profit  of  tbear 
real  estate/ 

§  11.  Tbe  di^ngat,  we  bave-said,  is  ihe  first  process  against 
tbe  corpoTstion,  after  they  have  refused  to  answer  tbe  biU,  baring 
been  regularly  served  with  tubpcma,  or  other  process.  This 
is  directed  to  the  sheriS*  commandiDg  lum  to  distrsia  tbe  lands, 
goods,  and  chattels  of  the  corporation,  so  that  they  may  not  pos- 
sess them  till  tbe  court  make  other  order  to  tbe  contrary,  and 
that  in  tbe  mean  time  tbe  sheriff  is  to  answer  to  (he  court  for 
what  he  so  distrains,  so  that  the  defendants  may  be  compelled 
to  appear  in  cbanceiy,  and  answer  the  contempt.  The  writ  is 
delivered  to  the  sheriff  to  execute,  who  is  bound  to  make  return 
thereof  after  it  is  returnable.  When  the  sheriff  has  made  bis  re- 
turn, it  is  to  be  taken  to  the  plaintiff's  clerk  in  court,  who  makes 
out  an  aliae  dUtringat  to  he  used  and  acted  upon  in  the  same 
manner  as  the  dtslringat.  Should  tbe  defendants  still  stand  out, 
then  when  the  sheriff  has  returned  the  writ,  a  pltiries  dUlrangM 
is  to  be  made  out,  in  like  manner  as  the  former.  This  being  also 
returned  by  the  sheriff,  counsel  is  to  he  instructed  to  move  for  a 
sequestration  upon  a  plvries  distringas  returned  against  the  said 
corporation  to  sequester  all  their  lands,  cbatiels,  &c.,  until  they 
appear  to  or  answer  the  plaintiff's  hill,  or  perform  the  decree,  and 
the  court  make  other  order  to  the  contrary.  The  sequestration 
cannot  he  dischai^ed,  until  the  defendants  have  performed  all  they 
were  enjoined  to  do,  paid  all  costs,  and  the  commissioners  tbeir 
fees.* 

Where  a  dittringas  was  issued  against  a  corporation  for  non- 
performance of  a  decree,  and  afterwards  a  sequestration  niri,  for 
want  of  appearance,  the  cotirt  ordered  the  proceedings  to  go  on, 
notwithstanding  three  objections  taken,  and  would  not  allow  the 
company  to  enter  an  appearance  on  the  dutringat,  and  discharge 

>  Rex  V.  Windbam,  Cowp.  R.  377. 

>  1  Gnnt,  Chan.  Fiac.  95;  TbMi  Brer.  144,  145;    1  TM,  Pnc.  107, 
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the  sequestrauoD.'  A  rule  to  show  cause  why  a  dittringM  should 
not  issue  will  be  awarded  egaiost  a  banking  company  for  Don-pay- 
meat  of  a  bill  of  costs.* 

§  12.  Tbe  process  of  sequestration  is  a  writ  or  commission 
imder  the  great  seal,  some^nies  directed  to  the  sheriff,  or  most 
comniODly  to  four  or  more  persons  of  tbe  plaintiff's  own  naming, 
empowering  any  two  or  more  of  ibem  to  enter  upon,  possess, 
and  sequester  tbe  real  and  persona)  estate  and  effects  of  the 
defendant,  (or  some  particular  part  and  parcel  of  tbe  lands,) 
and  to  take  and  keep  tbe  profits,  or  pay  them  as  the  court  shall 
appoint,  until  the  parties  have  appeared  to  or  answered  tbe  plain- 
tiff's bill,  or  performed  some  other  matter  which  has  been  or- 
dered by  tbe  court,  and  for  not  doing  whereof  he  is  in  contempt.* 
A  sequestration  out  of  chanceiy  is  more  effectual  than  an  execii- 
tion  by  Jieri  facias  at  lew ;  for  a  sequestration  may  be  awarded 
against  tbe  goods,  though  the  party  is  in  custody  upon  tbe  qt- 
ucbmejit ;  whereas  at  law,  if  a  go.  «i  be  executed,  there  can 
no  fieri  faeiat  issue.  This  writ  is  always  obtained  upon  mo- 
tion, of  couTK,  (not  upon  petition).  Tbe  sequestrators  should 
be  of  sufficient  substance  lo  answer  what  may  come  to  tbeir 
bands.* 

Sequestrations,  now  a  common  process,  are  said  to  bare  beai 
introduced  in  Lord  Bacon's  time  ;'  but  it  rather  seems  they  were 
first  adopted  in  the  time  of  his  predecessor,  Lord  Coventry.' 
North,  in  bis  entertaining  life  of  the  Lord  Keeper  Guildford, 
says,  that  "  Sequestrations  were  not  beard  of  till  the  Lord  Cov- 
entry's lime,  when  Sir  John  Read  lay  m  the  fleet,  (with  jeiO,000 
in  an  ircm  cash  chest  in  his  chamber,)  for  disobedience  of  a  de- 
cree, and  would  not  submit  and  pay  tbe  duly.     This  being  repre* 

>  Harvey  v.  E.  India  Co.,  3  Vem.  395. 

>  Onoge  Ca  Buk  •.  Worden,  1  W«Dd.  (N.  Y.)  R.  30S ;  and  see  4  Cowen, 
<N.Y.)R.  ll],n.k. 

9  Hbd.  137, 136 ;  1  Grtnt,  Chan.  Piac.  SO. 

*  Hind.  137. 

s  1  Grant,  Chu.  Pnc  91. 

*  Ewl  oTKUdare  v.  Sir  IL  Eustace,  I  Vem.  431. 
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sented  to  the  Lord  Keeper,  ss  a  great  contempt  and  affront  upon 
tbe  Court,  he  authorized  men  to  go  and  break  up  hJs  iron  cbest, 
and  pay  the  duty  and  costs,  and  leare  the  rest  to  him,  and  dis- 
charge his  comraitment.  From  thence,"  says  North,  **  came 
sequestrations,  which  now  are  so  established  as  to  run  of  course 
after  all  other  process  fails,  and  is  but  in  aature  of  a  grand  distress, 
the  best  pcocess  at  common  law,  and  after  a  summons,  such  as  a 
subpcena  is,  what  need,"  be  observes,  "  all  that  grievance  and 
delay  of  the  intervening  process  ? '' ' 

It  is  doubtful  whether  sequestrators  can  seize  the  bookt,  papen, 
JLC.,  of  a  corporation  ;'  though  it  seems  they  may  break  locks.* 
In  some  cases,  where  doors  were  locked  and  admittance  refused 
to  sequestrators,  the  court  has  ordered  a  writ  of  assistance,  in 
order  to  put  them  in  possession/ 

By  the  New  York  revised  Laws,  it  is  provided,  that  whenever 
a  judgment  at  law,  or  a  decree  in  equity  shall  be  obtained  ^inst 
any  corporation,  incorporated  under  the  laws  of  tbat  State,-aiid 
an  execution  issued  thereon  shall  have  been  returned  unsatisfied 
in  part  or  in  the  whole,  upon  the  petition  of  the  person  obtaining 
such  judgment  or  decree,  or  his  representatives,  the  Court  of 
Chancery  may  sequestrate  the  stock,  property,  things  in  action, 
and  effects  of  such  corporatioo,  and  may  appoint  a  receiver  of 
the  same.*  Upon  a  final  decree  on  any  such  petition,  the  court 
shall  cause  a  just  and  fair  distribution  of  the  property  of  such 
corporation,  aud  of  the  proceeds  thereof,  to  be  made  among 
tbe  fair  and  honest  creditors  of  such  corporation,  in  propor^ 
lion  to  their  debts  respectively,  who  ^hall  be  paid  in  the  same 
order,  as  is  provided  ia  cfise  of  a  voluntary  dissolution  of  a  cor- 
poradon.* 

I  North's  Life  of  Lord  Keeper  GuJIford,  toL  S;  p.  73,  octavo  edit 

*  Lowten  t).  Hay  or  of  Colchester,  2  Merivale,  397. 
3  Ibid. 

*  Sw  Regiatei'a  Statemeot  of  the  Practice,  3  Dick.  695,  and  the  ciaea 
there  cited. 

»  9  N.  Y.  Rev.  St«t  46^  §  36. 

*  2  N.  Y.  Rev.  SUt  463,  j  37. 
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§  13.  It  is  the  usual  practice  to  make  such  of  the  individual 
members  of  a  corporation  parties,  as  are  supposed  to  know  aoy 
thing  of  the  matiers  inquired  after  in  the  bill.'  As  it  is  not  very 
•  likely  that  corporations,  in  answering  under  their  comnon  sea), 
will  discover  any  thing  to  their  prejudice,  it  is  common  to  make 
the  clerk,  treasurer,  directors,  or  some  of  the  principai  members, 
in  their  natural  capacities,  co-defendants  with  the  corporation. 
This  practice  appears,  it  has  been  stated,  to  have  commenced  in 
the  reign  of  Charles  II.,  and  was  afterwards  expressly  recognised 
by  Lord  Talbot.' 

In  1633,  ibe  members  of  a  corporation,  chained  as  private 
persons,  answered  under  oatb.'  In  1 680,  upon  a  bill  against  a 
corporation,  they  answered  under  their  common  seal,  and  so  not 
being  sworn  would  answer  nothing  to  their  prejudice  >  it  was 
ordered,  that  the  clerk  of  the  company,  and  such  principal  mem- 
bers as  the  plaintiff  should  think  fit,  should  answer  on  oath,  and 
that  a  master  setde  the  oath.*  One  of  the  officers  of  the  East 
India  Company  was  made  a  defendaut  to  a  bill  of  discovery  of 
some  entries  and  orders  in  their  books  ;  defendant  demurred,  for 
that  he  might  be  examined  as  a  witness,  and  for  that  bis  answer 
could  not  be  read  against  the  company.  The  court  said,  it  had 
been  a  usual  thing  for  a  plaintiff,  in  order  to  have  a  discovery,  to 
make  the  secretary,  book-keeper,  or  any  other  officers  of  a  com- 
pany defendants,  who  have  not  demurred,  but  answered ;  that 
there  would  otherwise  be  a  failure  of  justice,  as  the  company 
were  not  liable  to  a  prosecution  for  perjury.* 

The  same  rule  has  been  recognised  in  this  country ;  and  it 
was  laid  down  by  the  Court  of  Chancery  in  New  York,  that  indi- 
vidual members  of  a  corporation  were  compelled  to  answer,  not 
only   with   the  rest   under   the   common   seal,   but   individually 

'  1  Graut'*  Chan.  Prac.  28L 

■  6  Bscon's  Abr.  Tit  Cor.  (E.)  and  aothantiea  there  cited. 
'  Wanen  b.  Feltmskers  Co.  Toth.  7. 
*  Anon.  1  Vera.  117. 

BWych  •.  Mwl,3P.  Wma.3ia    This' decision  bu  been  fdtowod  in 
Uooaalay  v.  Hortou,  in  17B5, 1  Bra.  C.  C.  469;  aud  M  late  u  IS07,  in 
s  *.  Chippenlun)  Corpontien,  14  Ves.  249. 
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upon  oath.'  And  in  another  case  in  the  same  court,  it  was 
held  to  be  well  settled,  that  the  officers  of  the  Fulton  Bank 
Diight  be  made  parties  to  a  bill  of  discovery,  to  enable  the  con^ 
plainants  to  obtaia  a  knowledge  of  facts,  which  could  not  be* 
urived  at  by  the  answer  of  the  corporation  put  in  without  oath. 
It  was  also  held,  that  the  corporation  ought  to  be  pennitted  to 
put  in  a  separate  answer,  in  order  to  make  offers  and  admis- 
sioDS,  aod  to  deny  facts  which  the  officers  may  suppose  to 
ecist.* 

The  well  established  general  rule,  then,  we  perceive,  that  a 
mere  witness  cannot  be  made  defendant,  has  been  relaxed  in  the 
case  of  a  corporation.  Thjs  relaxation  is  on  the  ground,  that 
the  answer  of  a  corporation  is  not  put  in  under  oath,  and  that 
hence  an  answer  is  required  from  some  person  capaUe  of  making 
a  full  discovery,  as  the  agents  or  the  officers  of  a  corpor^oa. 
It  was  stoutly  contended  in  a  case  in  the  Eng^h  Court  of  Chan- 
cery, in  the  year  I8OZ4  that  the  exception  to  the  general  rule,  we 
have  referred  to,  was  applicable  only  to  agents  and  officers,  or  to 
persons  who  stood  in  a  confidential  situation.  The  case  stated 
is  in  substance,  that  the  plaiutiff  being  fully  capable  of  executing 
the  duty  of  a  schoolmaster,  was  appointed  and  had  long  been 
continued  in  that  character ;  that  at  the  election  of  members  of 
parliament  for  the  borough  of  Chippenham,  certam  individuals 
and  members  of  the  corporation  wished  that  he  should  give  his 
vote  against  his  own  judgment,  in  favor  of  a  particular  candidate ; 
that,  meaning  to  procure  that  vote,  they  gave  him  an  intimation, 
that  if  be  would  not  vote  according  to  their  wish,  -  he  would  be 
immediately  dismissed  ;  that  he  voted  contrary  to  their  wijbes ; 
and  (hen  the  five  individuals,  in  the  execution  of  their  conupt 
purpose,  found  the  means  of  making  the  corporation  the  means  of 
dbmissing  him.  The  bill  prayed  that  the  bailif  and  burgesses 
might,  in  their  corporate  capacity,  answer  their  matters  in  the 
usual  way,  but  that  the  five  defendants,  particularly  named  in  the 


t  Bramley  v.  Weatcbwtei  Humftcturiog  Socie^,  1  Johns.  (N.  Y.)  Ch. 
R.36& 
"  VeRDilTM  «.  Folton  Bank  ud  otbwi,  1  Paiga^  (N.  Y.)  Ol  B.  37. 
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bill,  might  anstrer  upon  oath.  To  this  bill  the  five  def^ndanta 
demurred,  insisting,  that  ibe  plaintiff  had  not  shown  a  title  to 
discoreij  against  them,  they  being  mere  members  of  the  cor- 
porate  bodjr,  not  standing  in  any  official  or  confidential  situa- 
tion. The  Chancellor  observed  that  the  case  was  in  many 
pomts  very  important,  and  was  quite  new  to  him  ;  hut  he  thought 
there  was  no  sound  distinction  between  an  individual,  and  the 
town  clerk  or  servant.  There  might  he,  he  said,  no  officer  for 
tbe  time,  and  the  individual  might  perhaps  he  the  only  perstxt 
who  could  give  any  information.  He  referred  to  the  English 
Chancery  cases  which  we  have  cited  ;  and  from  those  cases  he 
was  able  to  extract  tbe  principle,  that  a  bill  might  be  entertained 
i^inst  the  individuals,  and  that  they  could  be  called  on  uuder  the 
circumstances  for  an  answer.' 

It  is  proper  to  refer  to  another  ground  of  demurrer  which,  in 
tbe  above  case,  was  laid  before  ihe  Court  ore  U»w,  viz.,  that 
every  charge  in  the  bill  was  made  with  the  view  to  the  discovery 
of  an  illegal  conspiracy,  which  was  bd  indittabU  offtnce.  The 
Chancdior  was  perfectly  galis6ed,  as  to  this  demurrer,  that  if 
he  allowed  it,  he  should  destroy  the  jurisitiction  of  bis  Court, 
aa  without  the  ordinary  words,  charging  the  parties  with  com- 
bining and  confederating,  in  nine  cases  out  of  ten  from  all  time 
past,  they  would,  upon  modern  doctrine,  be  liable  to  indictment ; 
yet  Courts  of  Equity  have  been  constantly  compelling  thq  dis- 
covery. 

1  Dammar  e.  Corporation  of  Chippenham,  14  Vesey,  345.  Tbe  connael 
for  the  detendtntfl  in  this  caie  relied  upon  Steward  |.  E^st  India  Compaoj, 
3TeTOOD,380;  bnt  Sir  Samuel  Romilly,  coumel  for  tbe  pliintifi*,  aaid  it 
waa  among  tbe  many  bad  casea  in  tbst  book ;  and  the  Chancellor  aaid  he 
euipected  a  mieprinL  As  it  etood,  observed  the  Utter,  that  the  demurrer 
was  allowed  withoat  putting  them  to  answer  as  to  maUera  of  fraud  and  con- 
tcivBDce,  it  was  nonaense ;  but  if  it  was  read,  that  the  demuner  waa  disal- 
lowed, with  liber^  to  iaaiat  by  their  answer,  that  they  shoold  not  answer 
the  charges  of  fraud  and  contrivance,  it  wu  uoiatelligible.  Aa  it  stood,  he 
Goald  not  comprehend  it,  onleea  the  argument  could  be  maintained,  that  the 
demurrer  was  allowed,  aa  otherwise  they  would  be  put  to  answer  those 
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§  14.  It  appears  to  have  been  held  in  the  State  of  New  Toric, 
that  an  injuaction  against  a  corporation  cannot  be  dissolved  on 
bill  and  answer,  unless  the  answer  is  duly  verified  by  the  oaib  of 
some  of  the  individual  members,  who  are  acquainted  with  the 
facts  slated  therein.  On  a  niolioD  to  dissolve  an  injunctioa 
against  a  Canal  Company,  upon  bill  and  answer,  B.  &  R.,  two 
former  officers  of  tbe  company,  were  made  defeodanfs  for  the 
sake  of  ttiscovery  merely.  The  answer  of  the  company  was  put 
in  under  their  corporate  seal ;  and  the  then  secretary,  who  was 
not  an  officer  of  the  company,  at  the  time  of  the  transacuoos 
which  were  the  foundation  of  the  injunction,  snore  that  the  mat- 
ters stated  in  the  answer  relating  to  his  acts  and  deeds  were  true, 
and  so  far  as  related  to  the  acts  and  doings  of  other  persons,  be 
believed  them  to  be  true.  The  president,  who  was  an  officer  of 
the  company  at  the  time  of  those  transactions,  swore  to  the  seal 
of  the  company  affixed  to  tbe  answer,  but  said  nothing  as  to  tbe 
truth  of  the  matters  staled,  therein.  The  separate  answer  of  B. 
admitted  the  truth  of  the  principal  allegatioos  contained  in  the 
bill.  The  motion  was  denied  with  costs,  the  Chancellor  observe- 
jng  ;  the  case  of  a  corporation  defendant  is  an  anomaly  in  tbe 
practice  in  relation  to  the  dissolution  of  an  injunction.  lo  most 
cases  tbe  injunctioa  is  dissolved  as  a  matter  of  course,  if  the 
answer  is  perfect,  and  denies  all  tbe  equity  of  the  bill  in  tbe  points 
upon  which  tbe  injunction  rests.  It  is  not,  however,  a  matter  of 
course  to  dissolve  the  injunction  where  the  defendant  acts  in  a 
representative  character,  and  founds  bis  denial  of  tbe  equity 
of  the  bill  upon  information  and  belief  only.  Corporations 
answer  under  their  seal  and  without  oath.  They  are  therefore  at 
liberty  to  deny  every  thing  contained  in  the  bill,  whether  true  or 
false.  Neither  can  any  discovery  be  compelled,  except  through 
tbe  medium  of  their  agents  and  officers,  aod  by  making  them 
parties  defendants.  But  no  dissokitioo  of  the  injunction  can  be 
obtained  upon  the  answer  of  a  corporation,  which  is  not  duly 
verified  by  the  oath  of  some  officer  of  the  corporation,  or  ofba 
person  who  is  acquainted  with  the  facts  contained  therein.  There 
can  be  no  hardship  in  this  rule  as  applied  to  corporations,  as  it 
only  puts  them  in  tbe  same  situation  with  other  parties.    Otbet 
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defendants  can  only  make  a  positive  denial  as  to  facta  witlun  (heir 
own  knowledge.  Id  relation  to  every  other  matter,  they  must 
answer  as  (o  information  and  belief.  If  the  agents  of  the  inslitu- 
uon,  under  whose  direction  the  answer  is  put  in,  are  acquainted 
with  the  facts,  so  as  to  justify  a  positive  denial  in  the  answer, 
they  can  verify  its  truth  by  a  positive  affidavit ;  and  if  none  of  the 
officers  are  acquainted  with  the  facts,  their  information  and  belief 
can  have  no  greater  effect  than  that  of  ordinary  defendants,  how- 
ever positive  the  answer  in  the  denial  may  be.  In  this  case,  the 
officer  of  the  institution,  who  was  such  at  the  lime  referred  to  in 
the  claimant's  bill,  has  studiously  avoided  saying  any  thing  as  to 
(he  truth  of  the  answer,  leaving  it  to  the  secretary,  who  knows 
nothing  of  its  truth  or  falsehood,  to  express  his  belief  on  (he 
subject.'  This  view  of  (be  subjec(  seems  to  differ  from  that 
expressed  by  Mr.  J.  Washington,  in  the  case  of  Haigbt  v.  The 
Morris  Aqueduct.' 

^  15.  As  the  general  rule,  corporstion  boobs  are  evidence  of 
the  acts  and  proceedings  of  the  corporate  body,  when  it  appears 
that  they  are  kept  as  such  by  the  proper  officer,  or  some  person 
authorised  to  make  entries  in  his  necessary  absence.*  Thus  we 
have  seen,  that  the  books  and  minutes  of  a  corporation,  if  tltere  is 
nothing  to  render  them  suspicious,  may  be  referred  to,  in  order  to 


1  Fulton  Bank  v-  New  York  and  Sharon  Caaal  Cooipanj  et  aL  1  Paige, 
tN.y.)Ch.  R.  311. 

»  4  Waahington,  C.  C.  R.  600,  and  cited  in  tbia  Chap,  (ante,  $  8)  more  CiMy. 

3  Rex  «.  Motheisell,  1  Stra.  90;  Dightand  Turnpike  Company  v.  M'Eean, 
10  Johns.  (N.  Y.)  R.  154.  Entriea  in  Corporation  books,  and  in  the  books 
of  public  companiea,  lelating  to  things  public  and  general,  and  entries  in 
other  books,  hmj  be  proved  bj  ezamlDed  copies.  I  Stra.  93,  307.  Entries 
in  the  books  of  the  Cuatom  House,  of  the  Bank  of  the  E.  India  Company, 
ttf  the  South  Sea  Company,  and  the  like,  may  be  proved  in  this  manner.  S 
Ld.  Raymd.  651  ;  2  Stn.  594,  605 ;  Hnrdtr.  128;  3  Dong.  593,  n.  3;  Peake, 
30  ;  4  Taunt.  797.  But  inatrumenta  of  a  private  nature,  such  as  a  letter 
found  in  a  corporation  chest,  (1  Stra.  401,)  or  the  like ;  must  be  proved  in 
the  ordinary  way,  as  any  other  pri?ate  inatrumenL  So,  the  books  of  a  pri- 
vate company  must  be  produced,  and  they  cannot  be  proved  by  examined 
copies.    9  Petersdorf,  Abr.  313,  TiL  Ev. 
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ahow  the  regular!^  and  legality  of  corporate  proceedings,  &c.' 
But  eotries,  which  are  made  in  corporation  books,  of  tnatlers  rd- 
adve  to  any  property  or  r^ht  claimed  by  them,  can  nerer  be  eri- 
dence  for  them,'  unless  made  so  by  act  of  the  legUlature.'  It 
is  true,  the  foUowing  case  is  to  be  found  in  the  English  books.  In 
an  action  by  a  corporation  for  non-payment  of  certain  tolls,  called 
*'  water  bailiff's  dues,"  an  entry  had  been  made  in  the  corpora- 
tion books,  as  follows  ;  "  A  particular  note  of  all  such  duties, 
&c.,  as  by  the  water  baili%  are  to  be  received  for  the  use  of  the 
mayor  and  burgesses  of  Kingston,  according  to  the  order  pre- 
scribed and  set  down  in  the  year  1441,  J.  B.  then  being  mayor, 
and  continued  and  put  in  use  &om  that  lime  to  the  present  day." 
This  was  permitted  to  be  given  in  evidence.*  This  case  was 
afterwards  cited  before  Wilson,  J.,  who  said  he  was  counsel  in 
the  case,  and  that  the  books  were  admitted  by  consent.*  In  the 
Supreme  Court  of  New  York,  entnes  that  were  made  by  a  cleik 
in  the  books  of  trustees,  being  a  corporation,  by  the  direction  of 
the  trustees,  were  considered  not  evidence  in  a  cause  in  which 
they  were  interested.^  The  English  Court  of  Chancery  has  re- 
cently decided,  that  private  entries  in  tbe  books  of  a  corporation, 
which  are  under  their  own  control,  and  to  which  none  but  the 
corporation  have  access,  cannot  be  used  to  esiabhsb  rights  of  the 
corporation  against  third  parties.  In  this  case'  the  (jueslion  was, 
to  whom  the  nomination  of  a  curate  belonged,  t-  to  the  vicar  or 
to  the  corporation.     Entries  in  their  books  were  not  received  in 


1  Ante,  Chap,  XIV.  $  12,  ind  Chap.  XVIIL  §  S ;  Coffin  v.  CoIUds,  17  Blaine 
R.  444 ;  Buncombe  Turop.  Co.  v.  McCarson,  1  Dev.  &  Bat.  (N.  C.)  R.  906 ; 
Mayor,  &.c- 
«.  Wright,  3  Port  (Ala!)  R,  330 ;  Owing  v-  Spee4,  5  Wheat.  R.  4301 

!>  3  B.  &  Aid.  142. 

3  I  U.  &  Sel.  569. 

*  Mayor  of  Hull  «.  Horner,  Cowp.  R.  103. 

s  Mayor  of  Lopdon  v.  Lynn,  1  H.  Bla.  214,  n.  The  Court,  in  thia  case, 
refused  to  permit  the  defendants  to  give  in  evidence  their  «orpontion  books 
to  prove  their  own  rights. 

•  Jackwn  ex  dem;  Donally  v.  Walsh,  2  Johns.  (N.  Y.)  R.  2aR  N«  is 
the  evidence  of  the  cleA,  who  made  the  entries  of  the  declantions  of  the 

iwibte. 
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evideDce  to  establish  the  right  of  the  corporation,  as  against  the 
vicar-' 

It  has  been  decided  in  New  York,  that  if  a  dealer  with  a  bank 
send  bis  bank  book,  with  money  to  be  deposited,  and  the  clerk 
eater  the  amount  to  his  credit  in  the  hank  book,  at  the  time  the 
deposit  was  made,  it  is  coociusive  on  the  bank  ;  but  alifer,  if  the 
deposit  is  first  made,  and  the  entry  is  afterwards  copied  from  the 
ledger  into  the  dealer's  bank  book.*  In  Massachusetts,  the  books 
of  a  bank  are  deemed  evidence  to  prove  receipts  and  payments 
of  money ;  and  if  the  clerk,  who  made  the  eatries  be  dead  or 
insane,  the  book  is  admissible,  proving  his  hand  writing.* 

§  16.  With  respect  to  the  members  of  a  corporation,  the  books 
of  the  company  are  public  books  ;  tbey  are  common  evidence, 
which  must  of  necessity  be  kept  in  some  one  band,  and  then  each 
individual  possessing  a  legal  interest  in  them  has  a  right  to  inspect, 
and  to  use  them  as  evidence  of  his  rights.^  The  board  of  direc- 
tors of  a  bank  bare  no  authority  to  pass  a  resolution  excluding  one 
of  the  members  of  the  institution  from  an  inspection  of  its  books, 
although  they  believe  him  to  be  hostile  to  the  interests  of  the  in- 
stitution.* But  with  respect  to  a  mere  stranger,  unconnected  in 
interest,  such  books  are  to  be  considered  as  the  books  of  a  private 
individual,  and  no  inspection  can  be  compelled.  This  was  de- 
cided after  much  consideration  in  the  case  of  The  Mayor  of 
Southampton  e.  Greaves,*  notwithstanding  several  modem  cases, 
in  which  the  granting  such  applications,  in  case  of  corporations, 
seemed  to  have  been  considered  as  a  matter  of  course.*  In  that 
case  the  corporation  brought  an  action  agabst  the  defendant  for 
tolls,  and  the  Court  denied  an  application  to  inspect.     A  similar 

I  Attome;  GeDeial  e.  Corpontion  of  Wirwick,  4  Rosa.  233. 
>  ManhatUD  Col  v.  L;di^,  4  Johns.  (N.  V.)  R.  377. 
3  Union  Bank  v.  Esspp,  3  Pick.  (Mus.)  R.  19& 

*  3  Starkie  on  Evid.  734. 

6  People  V.  Throop,  12  Wend,  (N.  Y.)  R.  183. 

*  8  T.  R.  580 ;  see  the  opinions  of  Lord  Hardwicke  tod  C  J.  De  Qtty 
there  cited. 

T  Mayor  of  Lynn  «.  Denton,  1  T,  R.  689,  3  T.  R.  303 ;  Mayor  of  London 
tu  Lynn,  1  H.  BL  511 ;  and  see  Davies  v.  Humphreys,  3  M.  db  BeL  333. 
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application  had  been  refused  in  an  action  of  trespass,  where  the 
defendant  justified  under  the  corporation  of  Ipswich,  for  dis- 
training for  a  toll  for  repairing  the  quay,'  and  in  many  other  in- 
stances.* 

In  the  case  of  the  Utica  Bank  «.  Hilliard,'  it  was  held,  the 
defendant  could  not  compel  the  cashier  of  the  bank  to  produce 
the  books  and  papers,  by  a  tubpiena  duett  ttcam.  The  Court 
said,  the  course  for  proving  ibe  books  or  papers  of  a  bank,  when 
it  is  the  adverse  party,  is  to  give  notice  to  produce  tbem,  and  on 
its  non-compliance,  to  show  the  contents  by  inferior  evideoce  in 
the  cause.  "  The  effect  of  this  motion  for  a  ducet  tecum,"  sdd 
the  Court,  "would  be  to. compel  a  party  to  produce  evidence 
against  himself ;  true,  the  books  are  ordinarily  in  possession  of 
the  cashier ;  how  ?  He  holds  tbem  as  the  officer,  the  agent,  ot 
the  servant  of  the  bank  ;  in  the  same  manDer  as  an  attorney  holds 
the  papers  of  bis  client.  The  cases,  in  which  the  production  of 
papers  may  he  coerced  by  aubpetna,  are,  where  they  are  the  prop- 
erty of  a  competent  witness  ;  or  at  least,  where  they  do  not  be- 
long, exclusively,  to  the  adverse  par^  ;  when  he  can  say,  thete 
are  my  papert."  *  A  hank  depositor,  it  has  been  held  in  Massa- 
chusetts, has  a  right,  on  proper  occasions,  to  inspect  the  bank 
books  ;  the  bank  officers  having  charge  of  them,  being  so  far 
agents  of  both  parties.* 

^19.  In  an  action  of  drbt  for  the  penally  of  a  by-law,  the 
time  when  it  was  made,  the  parties  by  whom  it  was  made,  their 
authority  to  make  it,  the  bj-law  itself,  and  the  breach  of  it  by  the 
defendant,  must  be  set  forth  ;  that  the  Court  may  judge  both 
whether  the  by-law  be  good,  and  whether  the  defendant  be  a 
proper  object  of  tbe  action.* 

1  Per  Uwrence,  J.,  8  T.  R.  S95 ;  Hodges  v.  Atkins,  3  Wils.  398. 
sSBUrkieoiiEvid.734. 

3  5  Cowen,  (N.  Y.)  R.  419. 

4  Soe  6  Cowen,  (N.  Y.)  R.  63L 

■  Union  B«nk  v.  Knapp,  3  Pick.  (Mua.)  R.  96. 

*Ejd,167;  Hob. 211;  1  Stn.  539;  Stuyvesant  ».  Msyor,  &c  of  Now 
York,  7  Cowen,  (N.  Y.)  R.  608;  see  Chap.  X.  J  & 
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CHAPTER  XIX. 

OF    TBB    VISITATORIAL    POWER. 

§  I.  To  render  the  charters  or  cODstitutioos,  ordioaiices,  and 
by-laws  of  cwporations  of  perfect  obligation,  and  generally  to 
maintaio  their  peace  and  good  gOTernment,  these  bodies  are  sub- 
ject to  vintation  ;  or  in  other  words,  to  the  inspection  and  con- 
trol of  tribunals  rec<^ised  by  the  laws  of  the  land.  Civil  cor- 
porations are  visited  by  the  goveronient  itself,  through  the  medium 
of  the  courts  of  justice  ; '  but  the  internal  affairs  of  ecclesiastical 
and  eleemosyoary  corporations  are,  in  general,  inspected  and 
controlled  by  a  private  visitor.*  This  diSereuce  in  the  tribunals 
naturally  results  from  a  difference  in  the  nature  and  objects  of 
corporations.  Civil  corporations,  whether  public  or  private,  be- 
ing created  for  public  use  and  advantage,  properly  fall  under  the 
superintend ency  of  that  sovereign  power,  whose  duty  it  is  to 
.  take  care  of  the  public  interest ;  whereas,  corporations,  whose 
object  is  the  distrihution  of  a  private  benefaction,, may  well  find 
jealous  guardians  in  the  zeal  or  vanity  of  the  founder,  his  heirs,  or 
appointees. 

Lord  Mansfield,  in  commendng  upon  the  convenience  of  the 
tribunal  of  a  visitor,  observes  ;  "  It  is  a  forum  domeslicumy  cal- 
culated to  determine  fine  ttrepilu  all  disputes  that  arise  within 

'  S  K/d  on  Corp.  174  ;  S  £ent,  Comm.  341 ;  Amherst  Academy  v.  Cowles, 
6  Pick.  (Mtas.)  R.  433,  Puker,  C  J. ;  Binney's  Cue,  S  Bland.  (Md.)  Ch.  K. 
141. 

a  Per  Holt,  C.  }.,  1  Show.  2SS ;  1  Black.  Coram.  480  ;  Q  E;d  on  Coifk. 
174 }  S  Kent,  Coram.  340 ;  Binney's  dae,  3  Blund.  (Md.)  Ch.  R.  141.  In 
Murdock's  Appeal,  7  Pick.  (Mbm.)  R.  303^  it  wu  held,  tbat  the  common 
law  of  EngUud,  as  to  the  visitation  of  eleemoayanrj  corporations,  is  ths 
law  of  Massac husetts,  except  so  far  as  it  has  been  repealed,  as  to  the  visi- 
ton  of  Phillips  Academy,  by  the  statute  of  1833,  ch.  50,  j  3,  which  gives  a 
limited  appeal  to  the  Supreme  Coort  from  their  decrees  or  oentencec 
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learned  bodies  ;  and  the  exercise  of  it  is  in  do  iostance  more 
convenient,  than  in  that  of  elections.  If  the  learning,  morals,  or 
proprietary  qualifications  of  students  were  determinable  at  com- 
mon law,  and  subject  to  the  same  reviews  as  in  legal  actj<His, 
tbere  would  be  tbe  utmost  confusion  and  uncertaint]^ ;  while  he, 
who  has  the  right,  may  possibly  be  kept  out  of  the  profits,  of 
what  is  in  itself  but  a  temporary  subsistence.  This  power,  there- 
fore, being  exercised  properly  and  without  parade,  is  of  infinite 
use."  *  In  this  country,  where  tbere  is  no  individual  founder  or 
donor,  the  legislature  are  the  visitors  of  all  corpora^ons  founded 
by  them  for  public  purposes,  and  may  direct  judicial  proceedings 
against  them  for  abuses  or  neglects,  which  at  common  law  would 
cause  a  forfeiture  of  their  charters.* 

The  visitatorial  power,  in  England,  of  the  bishop  over  the  ec- 
clesiastical corporations  within  bis  diocese,  finds  its  origin  and 
rules  in  the  ecclesiastical  polity  of  that  country  ;  and  as  this  does 
not  apply  to  our  religious  institutions,  we  propose  in  this  chapter 
to  treat  of  the  power  of  visitation,  in  reference  to  eleemosyneiy 
corporations  only. 

§  3.  Private  and  particular  corporations,  founded  and  endowed 
by  individuals  for  charitable  purposes,  are,  without  any  special 
reservation  of  power  to  that  eflect,  subject  to  tbe  private  gov- 
ernment of  the  founder  and  his  heirs  ;  not  from  any  ecclesiastical 
canons  or  constitutions,  but  by  appointment  of  law,  as  an  inci- 
dental right,  arising  from  the  property  which  the  founder  had  m 
tbe  land  or  funds  assigned  to  support  the  charity.*    Tbe  origin 


>  Tbe  King  v.  tbe  BiBhop  of  Bly,  1  Black.  R.  83. 

B  Amherst  Ac&demy  v.  Cowles,  6  Pick.  (Mua.)  R.  443,  Pailer,  C.  J. 

>  Pet  Holt,  C.  J.,  Phillips  e.  Buij,  Skin.  447 ;  S.  C.  1  U.  Rajmd.  5 ; 
&  C  S  T.  R.  346 ;  Ca.  Pul.  45.  To  this  celebnted  judgment  of  Lord  Holt 
we  would  refer  our  readers,  ts  it  is  reported  in  9  T.  R.  346,  from  his  Lord- 
ehip^  owD  manuecript  Eden  v.  Foster,  2  P.  Wms.  396 ;  Attorney  General 
V.  Rigbj,  3  P.  Wma.  145 ;  Green  v.  Rutherforth,  1  Ves.  472 ;  Attome;  Gen- 
eral •■  Gaunt,  3  Swuwt  146,  n.  1 ;  Tbe  Cue  of  QMen**  Coll.  Cuab.  1  Jac. 
R.  aO,  400;  Dartmouth  College  v.  Woodward,  4  WheU.  R.  673^  674, 
per  Storr,  J.  (  Hurdocb,  appelUu^  &0. 7  Pick.  (Mua.)  R.  333,  pw  PaAer, 
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of  such  a  power,  says  Lord  Hardvicke,  is  the  property  of  tbe 
donor,  and  the  power  every  one  has  to  dbpose,  direct,  and  reg- 
ulate bis  own  proper^ ;  like  ibe  case  of  patronage  ;  cv/tic  «(t 
dare,  yai  at  disponert ;  and  therefore,  if  either  the  crown  or 
tbe  subject  creates  an  eleeiDOsynery  foundation,  and  vests  tbe 
charity  in  the  persons  who  are  to  receive  the  beoe6t  of  it,  since 
a  contest  mi^t  arise  about  the  government  of  it,  the  law  allows 
the  founder,  or  his  heirs,  or  the  person  specially  appointed  by  him 
to  be  visitor,  to  determine  concerning  bis  own  creature.*  Al- 
Uiough  the  ru)^,  that  in  the  absence  of  any  appointment  of  visitors 
by  the  founder,  the  vbilatorial  power  rests  in  bis  heirs,  seems  al- 
ways to  have  been  recognised  as  law  m  this  country,  yet  the  dif- 
ference between  the  condition  of  heirs  in  England,  where  the  in- 
heritance descends  to  the  eldest  son  or  brother,  and  in  this  coun- 
try, where  it  vests  in  all  the  children,  male  and  female,  indifferent- 
ly, is  such  as  would  render  the  rule  extremely  difficult  of  applica- 
tion in  practice,  especially  after  a  considerable  lapse  of  time  and 
many  descents  cast.  If  such  inconveniences  are  found  to  be 
numerous  and  formidable  in  practice,  tbe  remedy,  it  is  presumed, 
must  be  sought  in  legislative  interposition.*  But  the  founder  may, 
if  he  please,  at  the  time  of  endowment,  part  with  his  visitatorial 
power,  and  the  person  to  whom  it  is  assigned  will,  in  that  case, 
possess  it  to  the  exclusion  of  the  founder's  heirs."  No  technical 
terms  are  necessary  to  assign  or  vest  the  visitatorial  power  ;  *  it 

C.  J.;  Murdock  t>.  Phillips  Academy,  IS  Pick.  (HaBS.)  R.  S44;  Allen  ft 
H'Keeo,  1  Bam.  C.  C.  R.  276{  Sandenon  «.  White,  18  Pick.  (Haas.)  R. 
334,  335,  Shaw,  C-  J. 

1  Green  tr.  Rutherfortb,  1  Yea.  472,  per  Lord  Hardwicke ;  Eden  v.  FoMer, 
3  P.  Wins.  335 ;  Gilb.  Eq.  R.  78 ;  8el.  C.  in  Cb.  36 ;  Attorney  General  t. 
York  Archbiihop,  3  Rosa.  &,  Mylne,  717. 

s  Sanderson  v.  White,  18  Pick.  (Mass.)  R.  335,  336,  where  see  the  sub- 
ject bheflj  and  laminonaly  discussed  by  Mr.  C  J.  Shatr. 

3  Eden  e.  Porter,  3  P.  Wme.  335 ;  Attomej  General  «.  Middleton,  3  Yes. 
337 ;  St-  Johns  College  «.  Todington,  1  Bl.  R.  84 ;  &  C.  1  Burr.  156;  At- 
tomej General  s.  Clare  College,  3  Alk.  663;  S.  C.  1  Yes.  78;  Dartniovth 
College  V.  Woodward,  4  Wheat  R.  674,  per  Story,  J. ;  Mnrdock'e  Appe&l, 
7  Pick.  (Mass.)  R.  393,  per  Parker,  C  J. ;  The  King  v.  The  Bishop  of  Wor- 
cester et  al.  4  H.  &  S.  415. 

*  SU  FrntaUir,  ot  "  Let  him  be  k  visitor,"  in  the  charter  or  statutes,  is  suf- 


D.qit.zeaOvGoOt^lc 


£40  FRIVATE   CORPORATIONS.  [CH.  XIX. 

is  sufficient,  if  Irom  the  oature  of  the  duties  to  be  peifermed  hy 
particular  persons  under  the  charter  it  can  be  inferred,  that  the 
founder  meant  to  part  with  it  in  tbeir  favor.  The  power  to  in- 
terpret  the  statutes  of  the  fouodation,  it  is  said,  constitutes  a  vbi- 
tor.'  And  the  founder  naay  divide  the  visitatorial  power  amoDg 
various  persons,  or  subject  it  to  any  modifications,  or  control,  by 
the  fundamental  statutes  of  the  corporation.  But  where  tbe  ap- 
pointment is  given  in  general  term&,  the  whole  power  vests  in  the 
appointee.*  A  direction  to  a  visitor  to  visit  yearly,  tt  ti  quid  rtperit 
corrigtndwn,  to  amend  it,  are  sufficient  words  to  create  a  general 
visitatorial  power.'  In  the  construction  of  charters,  it  is  said 
too  to  be  a  general  rule,  that  if  the  objects  of  the  charity  are  in- 
corporated, as  the  master  and  fellows  of  a  college,  or  the  mas- 
ter and  poor  of  an  hospiul,  the  visitatorial  power,  in  the  absence 
of  any  special  appoiotmeot,  silently  vests  in  the  founder  and  his 
beirs.  But  where  trustees  or  governors  are  incorporated  to  man- 
age the  charity,  the  visitatorial  power  is  deemed  to  belong  to 
them  In  their  corporate  character.*  Tbe  visitatorial  power  over 
colleges,  academies,  and  schools,  in  this  country,  together  with 
all  other  powers,  franchises,  and  rights  of  property  belongii^  to 
them,  are  usually  vested  in  boards  of  trustees  or  overseers,  es- 
tablished by  charter,  who  have  a  permanent  tide  to  their  offices, 
which  can  be  divested  only  in  the  manner  pointed  out  in  the 
charter.*     It  is  held  a  material  objection  to  the  visitatorial  power 

flcient  to  vest  ^Qenl  Tiaitatorial  power  in  the  peraoD  of  whom  it  ia  said. 
The  King  «.  The  Biahop  of  £1;,  I  Bliek.  R.  S3;  Attorner  Genenl  •.  Mid- 
dletao,2  Vm.327;  The'Eing  r.  the  Bishop  of  Worcester  et  at.  4  H.  &.  S. 
4]5 ;  SanderMQ  «.  White,  18  Pick.  (Haes.)  R.  338, 339,  Shaw,  C.  J. 

1  Rez«.  Bishop  of  Ely,  I  Black.  R.  85;  but  aee  Eirkby  Ravenawnth 
Hoepihil,  8  East,  231. 

■  Ibi^ ;  Green  v.  Rulherfonh,  1  Vea.  473. 

*  Attorney  General  v.  Talbot,  3  Atk.  674 ;  1  Tee.  78. 

«  Pbillipa  •■  Burjr,  1  Ld.  Raymd.  5 ;  S.  C.  2  T.  R.  346 ;  Green  v.  Rolber- 
fbrtb,  I  Vea.  472;  Attomey  General  v-  Middleton,  3  Ve&  327;  Caae  of 
Sutton  Hospital,  10  Co^  23,  31 ;  DartmooUi  College  •.  Woodward,  4  Wheat. 
674,  675,  per  Storj,  J. ;  Faller  b.  Plainfleld  Academic  School,  6  Conn.  R. 
544,  545 ;  SBoderaon  v.  White,  18  Pick.  (MaM.)  R.  338, 339,  Shtw,  C  J. ; 
S  Kent,  ConiiD.  242 ;  3  Kyd  on  Corp.  19.5. 

>  DartPtQUth  College  v.  Woodwud,  4  Wheat  R.  SIS ;  Allen  ■-  HeKeen, 
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of  the  governors  of  trustees  over  the  application  of  the  revenue, 
that  the  esute  aod  revenue  of  the  charity  is  vested  io  thein ; 
since  they  might  misapply  the  fund,  and  caDnot  visit  themselves. 
But  it  has  never  been  held,  that  the  governors  cannot  be  visitors, 
in  this  particular,  merely  because  the  legal  estate  of  tbe  charitable 
fund  was  in  tfaem,  tbe  revenue  to  be  received  and  accounted  for 
by  others.' 

§  3.  Tbe  incidental  power  of  one,  appointed  visitor  gen- 
erally, may  be  ioferred  from  his  duty  to  inspect  and  regulate  tbe 
a&irs  of  the  charity.  He  may  examine  into  and  regulate  the 
conduct  of  members  who  partake  of  tbe  charity,  correct  abuses, 
remove  officers,  and  in  case  of  a  college,  expel  or  admit  a  fellow, 
and  generally  superintend  tbe  management  of  the  trusts.'  The 
visitors  of  William  and  Mary  CoU^e  have  power  to  change  the 
schoob,  and  put  down  the  professorships  of  the  college,  and  their 
statutes  discoatinuiBg  a  gremraaf  school  in  that  institution  were 
valid,  and  the  professorship  was  thereby  rightfully  abolished,  to- 
gether with  tbe  salary  of  the  professor.'  But  where  the  visi- 
tatorial power  of  an  academic  school  was  lodged  in  a  body  of 
trustees,  it  was  held,  that  ibey  could  not  remove  one  of  their 
number  for  misconduct,  though  tbey  bad  power  by  charter  to 
supply  vacancies  occasioned  by  death,  or  non'residence  within 
a  specified  district,  and  might  displace  any  officer  appointed  by 


1  Suisn.  C.  C.  R.  376 ;  Bracken  «.  William  Si  Mary  College,  I  Cell  (Vitg.) 
R.  161  ;  3  Call,  573;  Sanderaon  r.  White.  18  Pick.  (Mass.)  R.  338,  Shaw, 
C.J. 

1  Attorney  Geoeml  v.  Middleton,  3  Vee.  329 ;  Sutton'i  Hospital,  10  Ca 
SI ;  Eden  v.  Foster,  2  P.  Wma.  337 ;  Phillips  e.  Bury,  3  T.  R.  359, 353 ; 
Fuller  V.  Plainfield  Academic  School,  6  Codd.  R.  545,  547. 

■CoTCDey'i  Caie,  Dyer  309;  Bagg's  Csgb,  II  Co.  99;  Phillipa  e.  Bary, 
3T.  R.353;  AttDiney  General  V-  Talbut,  1  Vea.  78,  79;  Attorney  General 
«.  HiddletoD,  3  Ves.  330 ;  Dartmonlh  College  r.  Woodward,  4  Wheat  676, 
per  Story,  J. ;  Mnrdock'a  Appeal,  7  Pick.  (Has&)  R.  333 ;  Murdoch  v.  Phillips 
Academy,  13  Pick.  (Haas.)  R.  244 ;  Sanderson  ».  Whits,  18  Pick.  (Hiss.) 
R.  334  ;  3  Kent,  Comm-  34 1 ,  343 ;  Bracken  «.  Wm.  U  Mar.  College,  3  Call, 
(Vir;.)  R.  573 ;  3  Kyd,  on  Corp.  19S. 

3  Bracken.  •.  William  &  Hary  College,  1  Call,  (Vi^.)  R.  161 ;  3  Call, 
(Virg.)R.S73. 


D.qit.zeaOvGoOt^lc 


542  PSITATE  CORPOBATIOHS.  [cH.  XIX. 

tbem.  This  decision  proceeded  upon  tbe  ground,  tfaat  tbey  could 
not  risit  themselves,  or  each  other  ;  could  not  be  visitors  and 
visited.'  Tbe  power  of  making  new  statutes,  of  repealing  or 
amending  the  old,  rmy  be,  and  frequently  is,  comniunicated  to 
the  gorernors,  trustees,  and  visitors  of  tbe  foundation.*  It  has 
even  been  attributed  to  tbem  as  incidental  to  their  general  power 
of  visitation  ;  but  upon  principle  and  precedent,  this  may  we))  be 
doubted.'  If  a  pOTSon  is  constituted  visitor  in  general  terms, 
whatever  comes  in  derogation  of  bis  power  must  be  expressed, 
otherwise  he  is  plena  jure.*  A  clause  of  distress,  given  to  an  in- 
jured person,  does  not  take  away  the  party's  remedy  by  applica- 
tion to  the  visitor.*  Id  some  instances  tbe  power  of  the  visitor  is 
regulated  by  statutes  or  ordinances  imposed  by  the  founder  ;  and 
in  such,  it  must  be  gathered  from  tbe  whole  purview  of  the  stat- 
utes considered  together  ;  *  for  though  the  founder  appoint  a  gen- 
eral visitor,  he  may  except  some  particular  cases  out  of  his  gen- 
eral jurisdiction.^  And  where,  by  the  rules  of  the  founder,  the 
visitor  must,  in  order  to  remove  the  rector  of  a  college,  have  tbe 
consent  of  tbe  four  senior  feHows,  though  he  may  have  suspended 
some  of  tbe  four,  their  consent  is  nevertheless  essential  to  the  re- 
moval, since  though  they  are  suspended,  their  places  are  full.* 
Where  there  are  particular  statutes,  they  are  the  rule  of  tbe 
visitor ;  if  he  acts  contraiy  to,  or  exceeds  them,  lie  acts  without 
his  jurisdiction  ;  and  the  question  being  still  open,  whether  he  has 
acted  within  his  jurisdiction  or  not,  if  not,  his  act  is  a  ouUity,*  ex- 
cept  under  certain  circumstances  in  England,  where  the  king  is 
visitor. '"     But  though  the  tenure  of  a  professor's  office,  in  a  the- 

1  Fuller  «.  PlainGeld  Academic  School,  6  Conn.  R.  545., 

a  Chap.  X,  S  3. 

3  Ibid. 

«  The  King  v.  The  Bishop  of  Worcester  et  aU  4  H.  &  a  US. 

*  Tbe  King  v.  Tbe  Bishop  of  E\j,  i  Blaoh.  R.  89. 

*  The  King  v.  Tbe  Bisliop  of  Ely,  1  Bluk.  R.  52,  71, 84. 

*  Ibid.  84,  per  Ld.  Mansfield. 

*  PbiUipe  ».  Burr,  3  T.  R.  350, 351. 

*  Green,  v.  Rutherforth,  1  Ves.  473,  par  Lari  Birdwicke ;  Phillips  «. 
BuT7, 3  T.  R.  aapn,  per  Holt,  C.  J.. 

10  Cass  of  C^oeen'a  Ccdl.  Cunb.  1  Jic  R-  30. 
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oI<^cal  scbooi,  bCf  by  the  statutes  of  the  foundatiiH],  duriag  good 
behavior,  jet  it  is  forfeited  upoo  the  honest  judgment  of  the  proper 
tribuoal,  that  he  has  ceased  to  behave  well,  id  the  seose  attached 
lo  the  phrase  by  the  fouoders.*  If  the  words  ''  ghall  imd  may  '* 
are  used  in  a  general  act,  or  in  the  coostitution  of  a  private  charity, 
tbey  are  to  he  construed  imperatively,  in  the  same  manner  as  the 
word  "  mwt ;  "  as,  if  die  founder's  constituticHi  of  the  charity 
declares,  that  if  certain  officers  are  found  guilty  of  immorality, 
drunkenness,  or  any  debauchery,  the  governors  and  visitors  "  ihall 
and  may  remove  them ; "  an  ofaliga^oa  to  remove  for  these 
causes  is  imposed.'  In  some  instances,  the  power  of  the  visitor 
is  entirely  uncontrolled  by  statutes  or  ordinances ;  when,  having 
no  gtiide  but  his  own  discretion,^  with  which  no  person  has  a 
right  to  interfere,*  his  power  is  arbitrary.  Where  a  new  dona- 
Iron  is  made  to,  or  a  new  fellowship  ingrafted  on,  an  ezistieg  elee* 
mosynary  corporation,  ii  is  subject  to  the  rules  and  statutes,  and 
of  coDsequNice,  to  the  visitatorial  power  of  the  visitor  of  the  old 
foundauoD,  unless  the  new  founder  prescribe  rules  of  his  own.* 
Though  the  visitor  of  a  college  have  a  jurisdiction  over  matters  of 
election,  he  has  no  right  to  appoint  to  a  vacant  office  in  default  of  the 
electors  ;  and,  if  the  statutes,  in  default  of  an  election  fay  the  col- 
lege, by  express  provision  give  the  appointment  to  the  same  person 
who  is  general  visitor,  he  has  that  appointment  not  as  visitor,  but 
by  virtue  of  that  express  provision.^     The  tribunal  of  the  visitor 

I-  Uurdock'*  Appeal,  7  Pick.  (Mam.)  R.  30a 

*  Attorney  General  «.  Locke,  Case  of  Horden  College,  3  Atk.  166,  per 
Lord  Hardwicke. 

3  Attorney  General  cOovemora  of  the  Foandling  Hoepilal,  2  Vea.  jr.  43; 
a  C.  4  Bra  C.  &  167. 

*  Ibid.  Altoroey  Geueral  e.  TaJbot,  1  Vea.  78 ;  Sbow.  P.  C.  51 ;  3  Atk. 
675 ;  Bedford  Cbaritf,  2  SiranaL  479 ;  Attomej  Genera]  r.  Hiddleton,  3  Vea. 
328. 

fi  Case  of  nniveraitr  of  Oxfoii,  cited  1  Borr.  R.  303;  Attorney  Geuenl 
V.  Talbot,  1  Vea.  79 ;  S.  C.  3  Atk.  674;  Green  v.  Rudierforth,  1  Vea.  467, 
4^  473;  St.  Jobo'i  College,  Cambridge,  v.  Todington,  1  Burr.  R.  30%  303, 
S04;  &C.I  Black.  R.  51,  71,83,89. 

*  Rex  c  The  Bishop  of  Ely,  3  T.  R.  390,  345 ;  and  aae  Bishop  of  Chi- 
eheatar  «.  Htrward  and  Webber,  1  T.  R.  650;  Rex  «.  Kahop  of  Cheeter, 
1  Vfiia.  30& 
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is  strictly  domestic  ;  aod  hence,  he  caoDot  act  on  a  proceeding 
hy  a  third  person  against  the  corporation,  for  the  specific  per- 
formance of  an  agreement.  An  application  to  the  visitor  in  sncb 
a  case  would  be  nugatory  ;  for  he  cannot  compel  a  specific  pei^ 
fbrmance.'  Upon  the  same  principle,  where  hd  estate  is  vrated 
in  the  corporation  in  trust,  the  visitor  can  ^ve  do  remedy  upon 
it,  hut  application  mnst  be  made  to  Chaocery.*  Again,  indepen- 
dent members  of  colleges  in  the  universities,  or  fellow-commoners, 
who  are  mere  hoarders,  and  have  no  corporate  rights,  are  not 
subject  to  the  jurisdiction  of  the  visitor,  and  cannot  obtain  redress 
for  any  grievances,  by  appealmg  to  him.'  Neither  in  a  matter, 
which  concerns  the  discipline  of  the  college,  can  an  independent 
member  have  redress  u  a  court  of  law.*  A  person,  however, 
who,  though  not  yet  a  member  of  an  eleemosynary  corporation, 
claims  a  right  to  become  one,  may,  it  seems,  be  a  proper  subject 
of  visitatorial  jurisdiction,  and  prefer  his  claim  to  the  visitor ; 
since  the  question  is  one  that  concerns  the  cooslilution  of  the 
corporation.'  A  visitor  cannot  visit  himself,  or  inquire  into  and 
decide  upon  the  propriety  of  his  own  conduct,  unless  expra$lg 
empowered  by  the  founder ;  for  this  would  he  to  determine  upon 
his  own  right.*  Upon  this  ground  it  was  held,  in  case  of  a  spirit' 
ual  corporation,  that  where  the  express  visitor  had  taken  so  office 
involving  the  performance  of  certain  duties,  a  mandamus  might 
go  to  him  to  compel  the  performance  of  those  duties,  his  visitato- 
rial power  being  suspended  during  his  continuance  in  that  office.' 
As  the  forum  of  the  visitor  is  domestic,  his  power  is  confined  to 

I  Rex  «.  Dr.  Windham,  Warden  of  Wadhain  College,  Coirp.377, 37S. 
9  Green  v.  Rutharforth,  1  Vea.  470,  474. 

3  ]  Eyd  on  Corp.  330 ;  Ex  psrte  Davison,  eitod  Coifper,  319 ;  and  in  3  Kyd 
on  Corp-  240,  241,  242,  34a 

*  Rex  V.  GmndoD  et  al.,  Cowp.  315, 323. 

BRex  et  Reg.  v.  St.  JoIid'b  Coll e^,  Oxford,  4  Ho,d.a60;  Cbmb.SSS; 
3  Eyd  on  Corp.  246. 

•  The  King  «.  The  Bishop  of  Elj,  3  T.  R.  338,  339,  per  Boiler,  J. ;  The 
Ein([«.  Tb«  Bishop  of  Chester,  2  Str.  797;  Green  t.  Ratherforth,  1  VeiL 
471 ;  Faller  v.  Plainfield  Academic  School,  G  Conn.  R.  S44,  545l 

'  Rex  «.  Bishop  of  Chester,  1  Stnt.  797.  And  sM  §  5  of  this  Cbtpter,  u 
tothe  reroed;  in  nich  CW& 
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ofieoces  agaiast  the  private  lam  of  the  corporation  ;  and  be  baa 
no  ci^izance  of  acts  of  disobedience  to  the  general  lana  of  the 
land.  Thus,  sereral  fellows  of  a  college  refused  to  take  the 
oalhs  of  supremacy  and  allegiance  imposed  by  a  general  sutute, 
whereup<Hi  a  mandamus  was  issued  from  tbe  Court  of  King's 
Bench  to  tbe  master,  commanding  him  to  remove  those  fellows. 
On  the  return  of  the  writ,  one  principal  objection  was,  that  there 
was  a  visitor,  nho^ougbt  to  lake  cognizance  of  the  matter  ;  but 
tbe  Court,  on  the  principle  above  stated,  held,  that  this  was  not  a 
proper  subject  of  the  visitatorial  jurisdiction,  and  that  therefore, 
it  was  proper  for  the  Kill's  Courts  to  interpose.'  A  vbitor  may 
however,  proceed  upon  a  grievance  done  in  the  time  of  his  pre- 
decessor.* In  case  of  a  private,  pardcular,  limited  jurisdiction, 
and  of  Courts  proceeding  by  rules  different  from  the  general  law 
of  the  land,  no  appearance,  answering,  or  pleading  by  the  party, 
will  give  a  jurisdiction  to  the  Court ;  hut  if  there  is  a  want  of 
jurisdiction  in  the  cause,  it  may  be  called  in  question  at  any  time, 
even  after  sentence.  Upon  this  principle,  it  was  held  by  Lord 
Hardwicke,  that  a  party's  answering  to  an  appeal  before  a  visitor, 
by  no  means  concluded  him  upon  the  question  of  tbe  visitor's 
jurisdiction  ;  but  that,  notwithstanding  such  answer,  he  might  con- 
test tbe  validi^  of  the  sentence  upon  that  ground,  either  in  a 
direct  or  collateral  action  or  suit.* 

^  4.  If  the  statutes  of  the  foundation  direct  the  mode  in  which 
the  vbitatorial  power  shall  be  exercised,  that  mode  must  be  pursued, 
otherwise  the  sentence  is  a  nullity.*  But  it  should  he  recollected, 
that  thougb  a  mode  of  visitation  is  prescribed  in  any  particular 
case,  this  will  not  take  away  the  general  powers  incidental  to  tbe 
office  of  visitor.*  Thus,  thougb  a  visitor  be  restrained  by  tbe 
constitution  of  a  college  from  vbiting  ex  officio  more  than  once  ia 
five  years,  yet  as  visitor,  he  has  a  standing,  constant  authority  at 


>  Rez  et  Reg. ».  St  John's  College,  4  Mod.  93a 

*  Cu«  of  All-soala,  Oxrord,  Skia  13;  3  Show.  170. 

s  Green  t.  Rutkerfortfa,  1  Vm.  471. 

4  PhUip*  V.  Bai7,  S  T.  R.  348,  per  Holt,  C  J. 

>  The  ging  V.  iha  Biahop  of  Ely,  1  Black.  R.  83,  per  Lord  Uanafield. 

69 


;aov  Google 


646  PRIVATE   CORPORATIOMS.  [OH.  XIX. 

all  times  to  bear  tbe  complaints,  and  redress  the  grievaDces  of  ibe 
particular  members  ;  for  visiting  is  one  act,  in  which  he  is  limited 
to  time ;  hot  hearing  appeals,  and  redressing  grievmces,  is  hig 
proper  office  and  work  at  all  times.'  The  case  b  analogous  (o 
that  of  the  bishops  of  Ei^land,  who  can  risit  but  once  in  three 
years  ;  but  their  courts  are  always  open  to  bear  complaiots,  and 
determine  causes.*  Accordingly,  where  one  came,  upon  ibe 
commission  of  the  visitor  of  a  college,  to  examine  the  appeal  of 
8D  expelled  fellow,  it  was  held  no  visitation ;  for  it  was  only  a 
commission  upon  a  particular  complaint,  made  by  a  sii^e  expelled 
fellow,  for  an  injury  supposed  to  be  done  to  him.*  Qy  the  con- 
stitution and  statutes  of  a  college,  a  visitatioD  could  last  hut  three 
days.  The  visitor  appointed  a  visitation  to  be  held  in  the  cbapel 
on  the  sixteenth  of  June  ;  when  he  found  that  the  doors  were 
shut,  that  the  rector  and  scholars  would  uot  open  them,  hut  pro- 
tested in  the  area  against  the  visitation.  He  called  over  the 
names  of  the  rector  and  scholars,  and  swore  one  to  prove  the 
summons,  and  went  away  without  doing  any  thing  more.  After 
this,  another  visitation  was  appointed  to  he  held  ia  the  hall  on  the 
34tb  of  July  ;  at  wbicb  time  the  visitor  repaired  thither,  and 
divers  protestatious  against  the  visitatioo  were  made  ;  but  he  pro- 
ceeded, called  over  the  names,  registered  tbe  act  of  the  16tfa  of 
June,  and  upon  several  warnings  to  appear,  the  rector  and  divers 
of  the  fellows  absenting  themselves,  and  refusing  to  submit  to  the 
visitation,  were  pronounced  contumacious,  and  the  rector  was 
afterwards  deprived.  It  was  objected,  that,  inasmuch  as  ibe 
visitor  administered  an  oath  in  June,  and  made  an  act  of  it  in 
July,  this  was  tacking  the  visitation  of  the  one  time  to  that  of 
the  other,  so  that  it  continued  much  longer  than  it  could  by  the 
constitution  and  statutes  of  tbe  college.  Lord  Holt  however 
held,  and  his  decision  was  afterwards  confirmed  by  the  House  of 
Lords,  that  **  when  he  was  hindered  in  June,  and  made  ao  act  of 

1  Philips  t>.  Burr,  3  T.  R.  348,  per  Holt,  C.  Jj  Tbe  Kin;  v.  the  Bishop  of 
Ely,  1  Black.  R.  83,  per  Lord  Mimafield ;  Attorney  Gnienl  e.  Price,  8  Atk. 
103. 

'  Philips  «.  Bury,  supra. 

'Ibid. 
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this  at  his  visitation  in  July,  that  was  only  in  order  to  his  calling 
them  to  account  for  their  contumacy,  and  to  bring  them  in  judg- 
ment at  bis  visitation  ;  that,  it  was  do  more  than  taking  an  affi- 
davit of  the  service  of  hiB  citation.  If,  continues  he,  "  that 
which  was  done  in  June  should  amount  to  a  visitation,  it  would 
be  in  the  power  of  the  rector  and  fellows  by  iheir  coniuniacy,  at 
any  time,  to  binder  the  effect  of  a  visitation,  and  such  their  con- 
tumacy would  never  be  punished. '"  If  an  appeal  is  exhibited 
to  a  visitor  he  must  take  it ;  *  and  if  be  will  not,  a  mandamus  lies 
to  compel  him  to  exercise  his  visitatorial  power,  by  receiving 
and  bearing  the  appeal.  To  use  an  expression  of  Lord  Kenyoo's, 
ibe  court  will  put  the  visitatorial  power  in  motion.*  It  seems, 
however,  that  the  court  will  not  grant  a  mandamus  directed  to  one 
in  such  case,  unless  it  can  be  clearly  made  out,  that  he  is  visitor.* 
A  visitor  is  certainty  not  bound  to  proceed  according  to  the  rules 
of  the  common  law,  nor  according  to  any  exact  Jormi  of  pro- 
ceeding ;  *  but  unless  there  be  a  general  visitation  of  the  college, 
there  should  be  an  appeal,  and  he  should  proceed  upon  that.* 
He  must  inhibit  all  proceedings  against  the  appeUant,  uotil  tbe 
appeal  be  determined  ;*  direct  the  complaint,  to  which  an  answer 
is  required,  to  be  put  in  writing,  fully,  plainly,  substantially,  and 
formally  ;'  summon  all  parties  concerned  to  appear  before  him  ;* 


>PhiliiHtr.Bury,3T.R.346ta349;aC.lLd.Rayin.5;  a  C  4  Mod. 

106 ;  S.  C.  Skin.  447 ;  S.  C.  Ca.  Pari.  43. 
»  Ayl.  11.  of  Oxford,  vol.  2,  pL  81 ;  Cow.  Dig.  TiBitor,  a 
s  The  King  e.  tits  Bishop  of  Lioeola,  3  T.  R.  338,  d.  a. ;  Tbe  King  r.  the 

Biabop  of  Ely,  3  T.  R.  338 ;  the  EiBg  t.  the  BUhop  of  Ely,  S  T.  R.  447 ; 

the  Kiag  e.  the  Biahop  of  Worcester  et  »),  4  M.  &  S.  415. 

*  Rex  t.  Episcopum  Elieneis,  1  Wils.  266 ;  8.  C.  I  filacli.  R.  53. 

c  Bishop  of  Ely  e.  Bentley  3  Bro.  P.  C.  220 ;  Cue  of  Queens  C<A\e^ 
Use.  19;  Murdock  t>.  Phillips  Actdemy,  13  Pick.  (Mass.)  R.  36%  363^ 
Shair  0,  J. 

'  The  Eiog  v.  the  BUhop  of  Ely,  3  T.  R.  338,  per  Boiler,  J. 

*  Com.  Dig.  Visitor,  C. 

■  Com.  Dig.  Visitor,  C. ;  Hardock's  Appeal,  7  Pick.  (Mass.)  R.  330,  per 
Parker,  C  J.;  Murdock  s.  PhiJlipa  Academy,  13  Pick.  (Hisa.)  R.  36Cs 
Shaw,  C.  J. 

*  Ibid  i  tfaa  King  K  tbe  Bidiop  of  Ely,  3  T.  R.  336,  p«r  Buller,  J. 
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and  allow  a  convenient  time  for  an  answer,  and  for  the  exanuna- 
tioo  of  witnesses.' 

Tbe  proceedbg  before  visitors,  for  the  removal  of  a  professor, 
is  a  judicial  proceeding,  and  to  render  it  binding  on  bim,  there 
must  be  a  monition  or  citatioD  to  bim  to  appear,  a  charge  ^ven 
to  him,  which  he  is  to  answer,  a  competent  time  assigoed  for 
proofs  and  answers,  liberty  for  counsel  to  defend  lum,  and  to 
except  to  proofs  and  witnesses,  and  a  sentence  after  a  bearing  of 
all  tbe  proofs  and  answers.  It  is  not  indeed  to  be  insisted  on, 
that  in  exercising  tbe  powers  vested  in  a  new  jurisdiction,  where 
'  no  forms  are  prescribed,  any  precise  course  as  to  forms  is  to  be 
followed  ;  but  these  rules  must  in  substance  be  pursued  by  every 
tribunal  acting  judicially  upon  the  rigbls  of  others.' 

It  is  no  objection  to  a  sentence  of  a  boacd  of  visitors,  that  tbey 
refused  to  conduct  tbe  trial  with  open  doors,  or  to  admit  any  per- 
sons within  the  room  in  wbich  their  sittings  were  held,  but  those 
who  were  engaged  in  the  trial,  and  not  even  witnesses,  except 
one  by  one  as  they  were  examined.*  And  where  an  officer  of  a 
Theolc^ical  Institution,  Iwing  removed  by  tbe  trustees,  appealed 
to  the  visitors,  whose  duty  it  was  to  bear  the  whole  case  anew, 
and  they  affirmed  the  removal,  it  was  held,  on  appeal  to  the  Su- 
preme Court  of  Massachusetts,  such  an  appeal  being  authorized 
by  the  incorporating  act  of  tbe  institution,  that  any  irregularity  or 
injustice  in  tbe  proceedings  before  the  trustees  was  immaterial, 
their  sentence  being  entirety  vacated  by  the  appeal  to  the  visitors.* 
It  is  said,  that  if  the  visitor  proceed  on  a  citation,  professedly 
founded  on  an  authority,  which  it  afterwards  appears  he  did  ix>t 
possess,  his  whole  proceedings  are  void,  though  be  might  have 
taken  cognizance  of  tbe  same  subjects  under  bis  general  visitato- 
rial power.'     A  visitor  may  administer  an  oath,  or  require  an 


1  Com.  Dig.  Visitor,  C  ;  Hurdock  tt,  Pbillipa  Academy,  13  Pick.  (U*aa.) 
R.366. 

»  Hurdock  V.  Phillips  Academy,  IS  Pick.  (Uua.)  R.  963,  363,  Skaw,  C  I. 

3  Murdock'a  Appeal,  7  Pick.  (Mtsa.)  R.  339^  330 ;  and  ms  GameU  ■.  F«f 
raDd,6B.&a61l. 

*  Hurdock's  Appeal,  7  Pick.  (Hui.)  R.  337,  per  Paricer,  C  J. 

>  Bentley  «.  the  Bishop  of  Ely,  Fitx.  310  to  313;  1  Barnard,  193;  Poitv. 
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answer  apoD  oatb  ;'  but  he  is  not  ^bl^ed  to  hear  the  appellant 
ptrtonally,  or  to  receive  parol  evidence  ;  it  is  sufficient  if  be 
receives  the  grounds  of  the  appeal,  and  the  answer  to  it,  in  writ- 
ii^  ;  and  this  is  the  usual  mode  of  proceeding.*  Finally,  he 
should  alwaj's  proceed,  whether  upon  a  general  visitation,  or  a 
particular  appeal,  nimmarit,  nmplieittr,  et  de  piano  tine  ttrepitu 
avt  figvra  jvdicii  ;  for  herein  consists  the  whole  excellence  of 
bis  tribunal.'  A  general  visitor  cannot  have  a  mandamus  to  Itelp 
him  to  visit  bis  college,  or  to  compel  an  inferior  officer  to  do  bia 
duty  ;  *  but  may  suspend  or  deprive  any  for  contumacy  ;  or  wbo 
may  refuse  to  acknowledge  or  submit  to  his  visitatorial  power  ; 
since  this  b  necessary  to  its  exercise.* 

§  &.  As  the  jurisdiction  of  the  visitor  is  exclusive,  it  may, 
when  the  interposition  of  a  court  is  sought  in  the  affairs  of  ibe 
corporati(Ht,  be  extremely  important  to  asoeruin  whether  there  be 
one  or  not.  -  This  question  may  sometimes  be  decided  on 
affidavits  ;  but  if  a  mandamus  has  been  granted,  commanding  the 
party  to  whom  it  is  directed,  to  admit  a  person  to .  a  fellowship, 
on  an  affidavit  of  his  election,  the  court  will  not  supersede  the 
writ  on  affidavits,  that  there  is  a  visitor,  but  wiU  put  the  defendant 
to  make  a  return  ;  because  where  the  point  is  determined  on  affi- 
davits against  the  party  complaining,  be  has  no  opportunity  to  do 
himself  justice  in  an  action.'  If,  in  the  return  Id  a  mandamuB 
directed  to  a  college,  U  be  set  forth,  in  general  terms,  that  such  a 
person  is  visitor,  it  is  not  necessary  to  specify  bis  powers  ;  for  as 

996;  3  Stn.  913;  3  Kyd  od  Corp.  378.  In  the  two  litter  tiooha,  it  ia  said, 
the  JDdfftneDt  wu  ■fterward  reversed  in  the  houM  or  lords  npam  a  vrit  of 

1  Ibid ;  Philipe  V.  Bury,  3  T-  R.  348,  ^49; 

>  The  King  v.  the  Bishop  of  Ely,  5  T.  R.  477,  per  Bnller,  J. ;  )  BlsckaL 
R.  85;  Hardock'a  Appeal,  7  Pick.  (Uaas.)  R.  383,  per  Parker,  C.  J. 

3  Com.  Dig.  Viaitor,  C. ;  The  Eiog  v.  the  Biahop  of  Ely,  I  Black.  R.  83; 
per  Lord  Manafield. 

*  Dr.  Walker's  case,  B.  R.  H.ai3 ;  Com.  Dig.  Visitor  (Day's ed.)  C. ;  2  Kyd 
onCorpL381  to  384. 

■  Philips  p.  Bury,  2  T.  R.  349, 357,  35a 

•  Rex  V.  Whaley,  S  Stra.  1139. 
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visitor,  ho  has  power  to  determine  all  matters,  that  come  as  grier- 
ances  before  him,  unless  he  be  particuierly  restraioed  by  the 
statutes  ;  and  such  restraint  will  not  be  presumed.' 

But  if  there  be  one  to  whom  the  vbitatorial  power  over  a  cor- 
poratitHi  is  confided,  it  is  his  duty  to  exercise  it  upon  all  matters 
properly  falling  within  his  jurisdiction ;  and,  as  we  have  seen,  if 
an  appeal  is  exhibited  to  faim,  and  he  will  not  take  it,  a  mandamus 
lies  to  compel  him  to  receive  and  hear  it.*  He  will  tx>t,  howev- 
er, be  obliged  lo  go  into  (he  merits  of  the  complaint ;  but  it  is 
sufficient  if  he  decides,  that  the  appeal  comes  too  late.'  Neither 
will  a  court  grant  a  mandamus  directed  to  one  in  such  case,  if  it 
is  doubtful  whether  he  is  visitor  or  not ;  *  nor,  if  there  be  a  visi- 
tor, will  it  interpose  in  a  case  coming  within  the  general  visitato- 
rial power,  if  it  appears  that  no  application  has  been  made  to 
him  ;  for  no  court,  whether  of  law  or  equity,  can  anticipate  the 
jud^ent  of  the  visitor,  or  take  away  his  jurisdiction.*  When 
the  existence  of  a  visitor  is  not  doubted,  it  frequently  becomes  a 
question,  whether  the  person  complaining,  or  the  act  of  which  the 
complaint  ia  made,  be  within  the  visitor's  jurisdiction  ;  and  the 
determination  of  such  questions  belongs  ultimately,  in  England, 
to  the  King's  Courts,  though  the  visitor  may  decide  in  the  first 
instance.'  Upon  subjects  within  his  jurisdiction,  the  sentence  of 
a  visitor  is  final  and  conclusive ;  nor,  in  England,  can  the  King's 


L  Cue  of  All-soula,  Oxford,  Skis.  13 ;  2  Show.  170 ;  2  Eyd  on  Corp.  339, 
840. 

3  Usher's  Case,  5  Mod.  452,  no  decision.  Dr.  Walker's  CaM,  Bl  R.  H. 
912;  and  2  Kyd  od  Corp.  279;  Rex  v.  Bishop  of  Elj,  1  Wils.  266;  1  Blsdb 
R.  S3,  where  it  is  considered  doubtful ;  The  King  v.  The  Bishop  of  Lii>> 
coIn,aT.R.338,n.«;  The  King  ».  The  Bishop  of  Ely,  2  T.  R.  038;  Tho 
King  •.  The  Bishop  of  Ely,  5  T.  R.  477 ;  The  King  «.  The  Birf»op  of  Wor- 
ceoter,  et  kI.  4  M.  &  a  4IS. 

3  The  King  t>.  the  Bishop  of  Lincoln,  2  T.  R.  336,  n.  a. 

*  Rex  V.  EpiBcopum  Eltensia,  1  Wils.  266 ;  8.  C  J  Blaek.  R.  52 ;  3  T. 
R.  290, 345. 

s  Attorney  General  v.  Talbot,  3  Atk-  674,  per  Lord  Hudwicke;  2  Kyd  on 
Corp.  239. 

•  Ex  parte  John  Davison,  Esq.  cited,  Cowp.  319 ;  2  Kyd  on  Cwp^  240, 241, 
24^343: 
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CcHirt,  in  any  forni  of  proceeding,  either  directly  or  collaterally, 
review  the  sentence.'  And  it  has  been  held,  that  where  a  visi- 
tor has  actually  executed  a  senteqce  of  expulsion,  though  be  nay 
appear  to  have  exceeded  his  jurisdiction,  a  mandamus  wtU  not 
lie  to  restore  the  party  expelled  ;  for  that  would  be  to  command 
a  visitor  to  reverse  his  own  sentence.'  But  it  is  said,  that  in 
«uch  case,  the  party,  against  whom  the  sentence  has  been  exe- 
cuted, may  have  a  remedy  by  ejectment,*  or  an  action  for  dama- 
ges against  the  visiuir.*  Though  at  common  law,  no  appeal  lies 
from  the  sentence  of  a  visitor,  this  is  sometimes  given  t^  the 
charter,  or  legislative  act  creating  the  corporation.  Thus,  from 
a  decree  of  the  visitors  of  the  Theological  Institution  in  Phillips 
Academy,  in  Andover,  a  limited  appeal  lies  to  the  Supreme 
Court  of  Massachusetts,  by  force  of  a  statute,  which  enables  that 
Court  to  inquire,  whether  the  visitors  have  exceeded  the  limits  of 
their  jurisdiction,  or  have  acted  contrary  to  the  statutes  of  the 
founder,  but  not  to  go  into  a  hearing  de  novo  of  the  allegations 
and  defence,  or  of  the  evidence  adduced  in  support  of  either.* 
But  it  was  said  that  if,  on  sucb  an  appeal,  it  had  been  been  proved 
to  the  court,  that  the  visitors  had  been  partial  or  corrupt,  the 
court  would  have  annulled  their  sentence,  as  violating  the  statutes 
of  the  foundation,  by  which  they  were  required  to  adtiiinister 
justice  impartially,  and  exercise  the  functions  of  their  office  in 
the  fear  of  God,  according  to  the  said  statutes,  the  constitution  of 
the  seminary,  and  the  laws  of  the   land.     But  in  such  case,  if 


1  Daniel  Appleford'a  Cue,  1  Mod,  63;  Carth.  99,  93,  citea  1  Mod.  82;  1 
Lev.  23, 65 ;  S  Lev.  14 ;  Rajtni.  S6,  94,  100;  Sid.  94, 152,  346 ;  Pbilipa  v. 
Bury,  3  T.  R.  346 ;  B.  C.  Skin.  447 ;  S.  C.  1  Ld.  Ri; md.  5 ;  Cl  Pari.  45 ; 
Rex  V.  The  Bisbop  of  EI7,  2  T.  R.  390;  1  Black.  R.  85.  Nor  need  the 
cause  of  a  aenience  of  deprivation  be  diacloeed  \a  pleading.  Philips  v. 
Barj,  2  T.  R.  353,  354 ;  Kean'a  Caae,  7  Co.  43 ;  Raatal's  Ent  fol.  1  ;  Allen, 
Naab  Jo.  393 ;  Uurdocb'e  Appeal,  7  Pick.  {Mbbb.)  R.  32S,  per  Parker,  C.  J. 

>  Brideoak'e  Case,  H.  13,  Anne,  and  cited  io  Rex  v.  the  BMiop  of  Chea- 
ter, I  Wile.  209;  3.  C,  1  Black.  R.  35,  and  in  Rex  v.  the  Bishop  of  Elj,  1 
Black.  R.  58 ;  3  Kyd  on  Corp.  381. 

a  Per  Lee,  C.  J-,  Rex  g.  the  Bishop  of  Chester,  1  Wile.  309. 
*  Green  «.  Rutherforth,  1  Vee.  470. 

>  Hnrdock  Appellant,  7  Pick.  (Mass.)  E.  303. 
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die  partj'  am^ed  before  tbe  visiton  shall  intend  to  impeach 
tbeif  judgment  for  partiality  or  corruption,  be  must  seasonablj 
demand  that  the  evidence  be  reduced  lo  writii^,  that  it  may  come 
up  authenticated  by  tbe  presidii^  member  of  the  board,  and 
perhaps  tender  a  bill  of  exceptious  to  the  order  or  opinioa  of  the 
board  in  matters  of  law  to  which  be  objects,  so  tb^  from  the 
entire  want  of  evidence,  or  misapplicatitxi  of  it,  the  court  might 
infer  partially,  or  having  a  record  of  the  opinion  of  the  risitora  aa 
to  a  matter  of  law,  be  able  to  correct  a  palpable  error  in  this 
respect.*  Although  it  be  a  general  rule,  that  the  jurisdiction  of 
•  visitor  is  exclusive,  so  that  no  mandamus  lies  to  compel  tbe 
execution  of  any  thing  within  it ;  yet  that  rule  does  not  apply 
where  tbe  visitor  is  himself  tbe  party  to  do  the  act  required  ;  or, 
in  other  words,  where  tbe  same  person,  who  by  one  office  is  to  do 
an  act,  is,  in  another  right,  also  visitor.'  If  one  who  is  no  visitor 
attempt  a  visitadon,*  or  if  a  visitor  exceed  bis  authority,  or 
intermeddle  with  a  matter  out  of  his  jurisdicdon,  a  writ  of  pro- 
bibiuoD  lies  against  bim.*  But  if  no  person,  who  claims  the 
visitatorial  power,  applies  to  the  Court,  except  one  who  has  long 
exercised  it,  the  Court  will  not  grant  a.  prohibition  on  the  motion 
of  a  single  fellow,  who  suggests  that  tbe  right  of  visitation  is  in 
another.* 

1  Hurdock'a  Appeal,  7  Pick.  (Mus.)  B,  325,3-18,  Parker,  C  J. 

>  Ru  p.  the  Bishop  of  Chester,  I  Biraftrd,  53 ;  2  Stn.  798;  Green  e 
Rutherforth,  t  Vea.  47]  ;  The  King  p.  the  Bishop  of  Ely,  1  Bl&ck.  R.  86, 
pet  Lord  UftoeSeld ;  The  K'tag  v.  the  Bishop  of  Ely,  2  T.  R.  338, 339,  per 
Bailer,  J. 

apbilipaa.  Bur;,4Hod.llO,citM  Year  Book,  6  H.  7,pl.,14;  F.  N.  B. 
41,  i'i  i  Bee  a  Roll.  330, 1.  35,  27 ;  Com.  Dig.  VJBitor,  D.&E. 

*  Bentlejr  v.  the  Bishop  of  Elf,  Fitz.  108,  305,  310^  311 ;  Biahop  of  Ely 
V.  Bentlej,  2  Bro.  F.  C.  320;  1  Bu-D»rd,  193;  Fotte«,  S98;  3  Stn.  913; 
Rw  r.  Bishop  of  Cheater,  1  Wila.  206,  209;  a  C  1  Black.  R.  33,  25;  The 
King  V.  the  Biehoprfif  Ely,  ]  Black.  R.  81,  83;  The  Bishop  of  Chichetter 
«.  Harvard  and  Webber,  I  T.  Rl  650 ;  Cooi.  Dig.  Tiaitor,  D. ;  2  Kyd  on 
Corp.  277-  Where  the  Court  inclinea  to  grant  the  motion  for  the  probibi- 
tiot),  there  the  defendant  haa  a  sort  of  right  to  insist  that  the  plaintiff  ahall 
declare  in  prohibition;  bat  where  the  Court  incline*  against  granting  tbe 
motion,  there  the  plaintiff  haa  no  auch  right  to  ineiat  upon  declaring.  Rex 
9.  the  Biabop  of  Ely,  1  Black.  R.  81,  per  Lord  Mansfield. 

B  And.  258 ;  Coin.  Dig.  Visitor,  £.  (Day's  ed.) 
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In  EngUitd,  where  no  specific  provision  is  msde  for  the  reg- 
ulation and  management  of  a  charity,  the  Court  of  Chancery, 
by  virtue  of  its  general  jurisdiction,  takes  cognizance  of  it,  by 
information  in  the  name  of  the  attorney  general,  and  since  the 
statute  of  43  £liz.  c.  4,  by  commission,  in  all  cases  within  the 
general  purview  of  the  statute,  and  not  coming  witlun  the  excep- 
tion of  the  proviso  in  it.  But  where  there  is  a  charter,  ^vbg 
proper  powers,  the  charity  must  be  regulated  in  the  manner 
which  the  charter  has  pointed  out ;  and  where  there  is  a  local 
visitor,  the  Court  of  Chancery  has  no  junsdiction  over  any  object 
within  the  cognizance  of  the  visitor.'  In  New  Y<»k,  however, 
it  seems  settled,  that  the  Court  of  Chancery  can  exercise  no 
authority  over  an  eleemosynary  corporation,  b  a  vbiiatorial  char- 
acter.* The  persons  entitled  to  execute  the  visitatorial  functions, 
as  the  governors  of  schools,  &c.,  have  frequently  the  management 
of  the  revenues  with  which  the  charity  is  endowed  ;  and  in  such 
cases,  Courts  of  Chancery,  by  virtue  of  their  general  jurisdiction, 
will  in  Enghmd,  and  would  undoubtedly  in  this  country,  compel 
them  to  account  for  their  adminisuation,  in  the  same  manner  as 
other  trustees.*  And  in  New  York,  though  the  Court  of  Chan- 
cery decided,  that  it  could  take  no  cognizance  of  an  academic 
corporation  in  a  vbitatorial  character,  yet  it  also  held,  that  it 


1  Attorney  General  v.  Price,  3  Atk.  106 ;  Attorney  General  v.  Middleton, 
3  Tea.  338,  339 ;  Attorney  General  v.  The  GoTeraors  of  Harrow  School,  3 
Ves.  SSI ;  Attomej  General  v.  Bedford,  3  Ves.  505 ;  and  see  Attorney 
General  v.  Dixie,  13  Yea.  519 ;  Ex  parte  BerlihampMead  School,  3  Vea,  tt 
Bea.  134;  3Eyd  on  Corp.  163  to  167;  but  see  Kirkby  Ravensworth  Ho*- 
pital,  8  Ewt,  321 ;  S.  C  IS  Vea.  305. 

*  The  Aubura  Academy  v.  Strong,  I  Hopkins,  (N.  Y.)  Cb.  R.  378 ;  aee 
Attorney  General  e.  the  Utica  Ins.  Co.  3  JohosL  (N.  Y.)  Ch.  R.  379. 

3  Eden  e.  Foster,  2  P.  Warn.  336 ;  Attorney  General  e.  Govemora  of 
Harroir  School,  3  Ves.  551 ;  Attorney  General  v.  The  Goveraora  of  the 
Foondling  HMpital,  3  Ves.  jr.  43;  S.  C.  4  Bro- C.  C.  167;  Ex  parte  Berk* 
hampetead  Free  School,  3  Vea.  &.  Bea.  134 ;  Attorney  General  e.  Dixie,  13 
Vea.  519 ;  Attorney  General  v.  Corp.  of  Bedford,  3  Vea.  505 ;  Attorney 
Genera)  e.  Lubbock,  1  Coop.  Ch.  C.  15;  Attorney  General  e.  York  Arch- 
bieh<^  3  Ruaa.  &  Mylna,  461 ;  Sandenon  *.  White,  18  Pick.  (Mata.)  ft. 
339,  Sbtw,  C  J. 
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might  take  cognizance  of  a  cause  in  which  the  academy  on  ose 
nde,  and  the  teacher  on  the  oiber,  were  parties  upon  some  ground 
of  its  proper  jurisdiction,  as  its  power  to  cause  contracts  to  be 
delivered  up  and  cancelled.'  In  England,  too,  the  Court  of 
Chancery,  though  it  exercises  no  control  over  persons  entrusted 
merely  with  the  regulation  of  the  charity,  carries  its  interierence 
8o  far  that,  where  these  persons  bare  the  management  of  the 
esute,  it  makes  the  corporations  themselves  amenable  to  it  for  ■ 
breach  of  tbe  trust.* 

§  6.  VHiere  do  visitor  bas  been  appomt«d  by  the  founder, 
and  his  heirs  are  extinct,  it  has  been  made  a  question,  m  En^and, 
whether  the  visitatorial  power  devolves  personally  on  the  king,  or 
belongs  to  the  Court  of  King's  Bench,  by  virtue  of  its  gen«al 
superiDtendiDg  authority.  On  an  applioation  to  the  Court  of 
King's  Bench,  in  the  time  of  Lord  Chief  Justice  Holt,  tbe  latter 
is  reported  to  have  said,  "  I  take  this  to  be  altogether  a  lay 
corporation,  and  then  the  vbitation  beloi^  to  the  founder  and  his 
heirs  ;  and  if  he  die  without  heirs,  I  take  the  visitation  goes  to 
the  king ;  and  this  is  my  private  opinion."  *  And  be  cites  in 
support  of  this  opinion  a  case  from  the  Year  Books.*  Tbe  same 
question  coming  incideDtally  before  Lord  Mansfield,  in  case  of  a 
coli^^,  his  Lordship  considered,  that  as  "the  foundation  was 
not  a  charity,  tbe  power  of  superintending  it.  did  not  go  to 
the  king  as  visitor  ; "  but  that  "  the  right  devolved  to  the  ciowa 
to  be  exercised  by  the  Court  of  King's  Bench;"*  and  he 
founded  himself  upon  the  case  of  Rex  v.  the  Bishop  of  Chester,* 


1  The  Aoburn  Acsdemr  v.  Stronf,  I  Hopkiin,  (N.  Y,)Cb.  R.  978;  and  Me 
Suderaon  v.  White,  18  Pick.  (Mim.)  R.  339. 

'  L;diU  t.  FoBch,  8  Vem.  413;  Mayor  of  Coveatry  «.  Attomejr  Oeneial, 
3  Bra.  P.  C.  335 ;  Attoroe;  Genenl  v.  ConiontioD  of  Bedford,  3  Tm  505 ; 
Ez  parte  GreenhouBe,  1  Midd.  R.  93 ;  Attorney  Genenl  «.  Skioner'a  Com- 
pan;,  5  Madd.  R.  173. 

s  Anon.  13  Mod.  339. 

*  SiflMD  de  Monford'e  Caae,  5  Ed,  4  long,  quint  133. 
^  Rex  «.  Qtmgoiy,  4  T.  R.  340,  341,  lo  noletb 

•  3  Stn.  797. 
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where  it  was  beld,  tb&t  during  the  suspeDsion  of  ths  visitatorial 
power,  it  was  the  same  as  if  there  had  been  no  visitor ;  and  the 
king,  in  Court  of  King's  Beach,  proceeded  hy  mandamua  npoi^ 
that  ground.  It  is  now,  however,  well  settled  in  England,  that  if 
there  be  do  persim  who  can  act  as  visitor  over  a  private  founda- 
tion, in  consequence  of  a  failure  of  the  founder's  beira,'  or  their 
incapacity,  as  from  lunacy,*  the  duties  of  that  office  devolve  upon 
the  king  ;  which  it  then  becomes  the  task  of  tbe  Court  of  Chan- 
cery to  execute  for  his  majesty,'  in  the  same  manoer  as  if  it  had 
been  a  mere  royal  ibuDdation.*  Tbe  mode  of  proceeding,  in  such 
case,  is  neither  by  bill  nor  information,  but  by  petition  to  tbe 
Lord  Chancellor,  as  keeper  of  the  great  seaJ,  io  his  visitatorial 
capaci^/ 


1  Rez  V.  tbe  Haater,  &c  of  St  CttberiiM'a  Hdl,  Cambridge,  4  T.  R. 
2S3i  Ex  pute  Wrangbftm,  3  Vea.  jr.  «09  ;  Altwney  Genenl  v.  Bluk,  11 
Vm.  191 ;  Attornej  General  «.  The  Earl  of  ClueodoD,  17  Vmi  491. 

*  Attorney  GeoBral  v.  Dixie,  13  Tea.  519. 

3  Attorney  General  v.  Price,  3  Alk.  109. 

«  The  caie  of  (^ueeD'a  College,  Carob.  1  Jac  R.  1. 

>  The  Attorney  General  «.  Dixie,  13  Tee.  527,  534,  535 ;  The  Attorney 
OeneimlnTbe  Bari  of  Clarendon,  17  T«&  498,  499;  Ex  pute  Wrang- 
bam,  3  Vm  jr.  609 ;  Auoniey  General  v.  Black,  U  Yea.  191. 
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CHAPTER    XX. 

or    THE    WRIT    or    HANDAHUI. 

§  I .  Oa0  of  the  modes  ia  vbich  Courts  exercise  common  law 
jurisdictioD  over  civil  corporations,  for  tfae  purpose  of  compelling 
them  to  observe  the  ordinances  of  their  constitution,  and  to 
respect  the  rights  of  those  enutled  to  participate  in  tbeir  privileges, 
is,  as  we  have  remarked  in  tfae  preceding  chapter,  by  writ  of 
mandamus.  We  propose  therefore  to  treat  of  this  writ,  so  far  as 
it  is  applicable  to  civil  corporations  a^egate  of  a  private  nature ; 
and  in  doing  so  shall  be  compelled  to  illustrate  its  nauire,  and  the 
mode  of  proceeding  under  it,  principally,  by  a  reference  to  cases 
concerning  public  corporations. 

The  writ  of  mandamus  is  substantially  a  command  in  the  name 
of  the  sovereign  power,  directed  to  persons,  corporations,  or 
inferior  courts  of  judicature  within  its  jurisdiction,  requiring  them 
to  do  a  certain  specific  act,  as  being  the  legal  duty  of  tbeir  office, 
character,  or  situation ;  and,  in  the  specific  relief  it  afibrds, 
resembles  a  bill  in  chancery.  In  England,  it  is  termed  a  peroga- 
tive  writ,  ip  distinction  from  a  writ  of  right ;  issuing  eiclusively 
from,  and  granted  at  the  discretion  of  the  Court  of  Kiog's  Bench.' 
From  its  high  and  controlling  nature,  it  runs  in  that  country  into 
exclusive  jurisdictions,  as  the  palatinates,  the  city  of  London,  the 
cinque  ports,  and  ancient  towns,  notwithstandii^  their  exclusive 
privileges,  in  the  same  manner  as  a  writ  of  habeas  corpus.*  In 
our  own  countiy,  it  is  issuable,  in  genefal,  by  the  highest  Courts 

I  Awdley  v.  Joy,  Po]^  176 ;  Rex  v.  CommiaiioiKTB  of  Excira,  S  T.  R. 
385,  per  Ashunt,  J. ;  Rex  r.  Winchelam,  3  Lev.  86.  It  seems  thkt  ancient- 
If  the  Court  of  Chuicerj  exercised  tbe  power  of  iMain^  writa  of  mandk- 
vm  to  inferior  coarta,  though  not  to  the  Ring*!  Bencli.  The  Rioter's  Cu9, 
1  Vem.  R.  175. 

BRex  9.  ConuniMionen  of  Excise,  3T-R.385;  Bex  k  WincbelMa,  3 
Lav.  8a. 
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of  ordinary  jurisdiction  in  th«  several  States ;  Courts  of  Error 
never  issuing  this  writ.  By  "ordinary'*  we  do  not  of  course 
•  mean  ^^ original"  jurisdiction;  and  in  Pennsylranla,  though  a 
sutute  of  that  State  provides,  that  the  Supreme  Court  shall  have 
no  original  jurisdiction  in  Heil  coMt,  this  does  not  deprive 
that  court  of  the  power  of  issuing  a  maodamus.*  Neither  does  ' 
BD  act  prohibiting  a  court  from  trying  issues  of  fact  in  hanlc, 
prevent  it  from  issuing  a  mandamus ;  for,  at  common  law,  the 
return  to  a  mandamus  must  be  received  as  true,  until  it  is  proved 
to  be  false  in  an  action  for  a  false  return,  which  may  be  brought 
in  some  other  court.*  The  Circuit  Courts  of  the  United  States 
may  also  issue  writs  of  mandamus ;  hut  their  power  in  this  partic- 
ular is  confined  exclusively  to  those  cases  in  which  it  may  be 
necessary  to  the  exercise  of  their  jurisdiction.*  And  on  error  to 
the  Circuit  Court  for  the  District  of  Columbia,  it  was  determined 
by  the  Supreme  Court  of  the  United  States,  that  a  writ  of  error 
would  lie  under  the  act  relating  to  the  District  of  Columbia, 
which  is  similar  in  its  provisions  to  the  judiciary  act  of  1789,  c. 
30,  sec.  33,  to  reverse  the  judgment  of  the  Circuit  Court,  award- 
ing a  peremptory  mandamus,  to  admit  the  defendants  in  error  to 
the  offices  of  directors  in  the  Columbian  Insurance  Company, 
where  the  matter  in  controversy  amounted  to  one  thousand  dol- 
lars. The  value  of  an  office,  it  was  held,  must  be  ascertained  by 
the  salary.* 

§  3.  As  the  writ  of  mandamus  is  not  a  writ  of  right,  it  is  not 
granted,  of  course,  but  only  at  the  discretion  of  tbe  court  to 
whom  the  application  for  it  is  made  ;  and  this  discretion  will  not 
be  exercised  in  favor  of  tbe  applicant,  unless  some  just  or  useful 

1  Commonwealtii «.  ConuniMionsn  of  Lancuter,  6  Binti.  (Penn.)  R.  S. 

■  Ibid.  In  Penntflvanift  the  practice  is  not  to  ipaae  writi  of  nwDdunua, 
except  ttam  the  court  which  sita  in  the  diatcict  in  which  the  peraona  reaide, 
to  whom  the  mandamua  la  to  be  directed.  Comnionweallh  «.  Cink,  9  Serg. 
&  lUwle,  (Peno.)  R.  «L 

>  Helntire  v.  Wood,  7  Ciueh,  504 ;  McClnnir  e.  Silliman,  6  Wheat  R. 
696;  Smith  r.  Jtckaon,  1  Piine,  C.  a  R.  453. 

*  Columbian  Ina.  C»  *.  Wboelwiiglit,  7  WheaL  R.  534. 
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puipoae  ma^  be  answered  by  the  writ.'  The  motion  for  it  mint 
be  founded  od  affidavits  drawn  up  io  so  certam  and  formil  a  man- 
ner, that  an  indictment  for  peijury  may  be  sustained  upon  tbem, 
if  the  arerments  be  wilfully  false.'  If  the  corporation  is  by  pre- 
acHptton,  its  coDBtitulion,  as  well  as  the  ap|dicant's  right,  must  be 
proved  by  affidavit ;  if  by  chartw,  a  copy  of  tbe  charter  must  be 
produced  at  the  time  of  making  the  motion. ^  Id  England,  tf  tbe 
affidavits  be  sworn  in  court,  or  before  a  judge  at  chamben,  they 
need  not  be  entitled  in  ifae  King's  Bench.  But  if  swora  before  a 
commissioner,  they  must  be  entitled  of  the  court,  onless  they  say 
"  before  A.  B.,  commissioner  of  the  Court  of  King's  Bench."* 
Strictly  speaking,  the  affidavits  should  not  be  entitled  with  tbe 
names  of  any  parlies ;  for  there  is  at  the  time  no  cause  pending 
before  the  court.  In  the  Court  of  King's  Bench,  the  practice 
seems  to  have  varied  upon  this  point,'  until  settled  by  a  rule  of 
court.*  In  New  York,  a  motion  for  a  maddamus,  grounded  upon 
affidavits  thus  entitled,  was  denied  ;  for  it  was  said  by  the  court, 
that  ati  indicment  for  perjury  in  making  such  an  affidavit  must 
fell,  as  it  could  not  be  shown  that  the  cause  of  which  the  affidavit 
was  entitled,  existed  in  the  court,  when  the  affidavit  was  made.' 
Where,  however,  an  affidavit  was  entitled  **  8up.  Court  in  the 
matter  of  J.  L.e.  the  Judges,  &.C.,"  it  was  permitted  to  be  read; 
upon  tbe  ground  that  it  was  not  entitled  as  of  a  case  pending  in 
court,  and  did  not  therefore  fail  within  tbe  spirit  of  tbe  rule.* 


1  Rex  e.  ComroissionerB  of  Ezciae,  3  T.  R.  383 ;  Corpontion  «.  PiaMioc 
4MRit(La.)R.  (H.a)  189;  Van  Renamlaero.StMrifi' of  Albany,!  Cowni, 
(N.  Y.)  R.  501. 

s  Rex  V.  Chester,  1  T.  a.  403  i  Rex  «.  Londoa,  1  T.  R- 435 ;  Bez*.EIy, 
3  T.  R.  336 ;  Anoo.  2  BuDud,  937. 

3  BoL  N.'  P.  300  i  Sel*.  N.  P.  1076. 

*  Rex  V.  Hue,  l3  East,  189.  The  entitliDg  the  affidavit  of  the  cenit  in 
which  it  was  aworo  will  not  Titiate  it.  Ex  pwte  Li  Vtg9, 6  Cowen,  (N.  Y.) 
R.  61. 

0  Rex  V.  Levis,  1  Stn.  704 ;  Rex  s.  Jonea,  1  Stn.  704,  70S  ;  Rexv.Pter^ 
«m,AD<lr.3l3-,  Sevan  r.  Bevan,  3  T.  R.  601 ;  Rex  e.  HacriKB,6  T.R.60t 
Ehicqni  tama.  Cala,6T.R.640;  Clarke  v.  (^wtbome,  7  T.  R.  SU. 

*  7  T.  R.  454 

*  Haight  t.  Tureec,  3  ItduNi  (N.  Y.)  R.  871, 37S,  87a 
■  Ez  parte  La  Faige,  6  Cowen.  (N.  Y.)  R.  61. 
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When  an  application  is  made  for  a  niandemus,  and  the  questioD 
is  one  which  the  parties  litigaot  srs  desirous  of  haviag  tried,  the 
court  will  grant  the  writ  for  that  purpose,  or  the^  will  direct  an 
issue  to  be  tried.  But  in  sueb  cases,  a  foundation  must  be  laid 
before  them,  and  they  must  see  that  there  is  some  ground  for  the 
application.  The  writ  will -not  be  granted  merely  for  asking.' 
Before  proceeding  to  bear  the  parties  on  a  motion  for  a  manda- 
mus to  a  board  of  examiners,  to  compel  them  to  give  a  certificele 
of  election  to  a  county  commissioner,  another  having  on  a  new 
election  been  elected  to  his  place,  the  Supreme  Court  of  Mas- 
sachusetts ordered  notice  of  the  application  first  to  be  ^ven  to 
the  incumbent.* 

$  3.  Previous  to  the  time  of  Lord  Mans6eld,  the  principles, 
upon  which  the  writ  of  mandamus  ought  lo  be  granted,  do  not 
appear  to  have  been  well  setded  or  understood ;  and  from  aa 
attention  to  the  letter  of  former  precedents,  rather  than  to  the  na- 
ture of  this  useful  remedy,  it  would  seem  that  the  eadier  judges 
sometimes  denied  it,  where,  at  the  present  day,  it  would  undoubt- 
edly be  granted.  The  great  judge,  whom  we  have  just  mention- 
ed, indeed,  teUs  us,  that,  at  his  time,  within  the  last  century,  it 
had  been  liberally  interposed  for  the  benefit  of  the  subject,  and 
the  advancement  of  justice.  The  original  nature  of  the  writ,  says 
he,  and  the  end  for  which  it  was  framed,  direct  upon  what  occa- 
sions it  should  be  used.  It  was  introduced,  to  prevent  disorder 
from  a  failure  of  justice,  and  a  defect  of  police.  Therefore  it 
ought  to  be  used  upon  all  occasions,  where  the  law  has  established 
no  specific  remedy,  and  where  in  justice  and  good  government 
there  ought  to  be  one.  The  value  of  the  matter,  or  the  degree 
of  U«  importance  to  the  public  police,  is  not  scnipulously  weighed. 
If  there  be  a  right,  and  no  other  specific  remedy,  this  should  not 
be  denied.' 

1.  Accordingly  in  case  of  public  corporations,  it  has  been  de- 

1  Per  Lord  Muufield,  1  T.  R.  333, 334. 

*  Strong  v.  Petitioner,  &c,.  20  Pictc.  (Hua.)  R.  484. 
3Rexv.  Barker  and  anolher,  3  Burr.  1367;  The  King  e.  The  Commia- 
•KHiers  or  the  land  tax  in  8t  Martin  in  the  Field*,  1  T.  a.  148, 149. 
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cidfld  that  a  maadatnus  lies  to  compel  tbem  to  proceed  to  the 
election  of  a  new  mayor,  at  any  time  after  the  charter  day  has 
passed  nilbout  such  election,  where -the  former  mayor,  baring 
poner  to  do  so,  holds  orer,  aod  refuses  to  conroke  an  aasemUy 
for  that  purpose  ;  unless  indeed  the  charter  restrain  the  right  of 
electing  to  a  particular  time ; '  to  compel  a  new  election  of  a  mayor, 
where  the  re-electi(Hi  of  the  former  mayer  was  void  ;  *  to  compel 
the  corporation  to  proceed  to  an  election  of  members  to  suppjy^ 
vacancies  in  a  dtfintie  integral  class,  after  a  reasonable  time  has 
expired  from  the  period  of  their  occurrence,  during  which  they 
have  neglected  to  fill  tbem  up  ;  nor  is  it  an  objection  to  the  grant- 
ing of  the  writ,  that  at  the  time  of  application  for  it,  an  informa- 
tion in  the  nature  of  a  qvo  varranlo  is  pending  against  the  mayor 
and  corporators,  to  whom  It  is  directed.*  It  will  also  be  granted 
to  compel  the  corporation  to  proceed  to  the  election  of  one  out  of 
two  persons  put  in  nomination  for  an  office,  when  the  course  of 
proceeding  is  for  one  class  of  the  corporation  to  nominate  two 
persons,  of  whom  another  class  is  to  elect  one  into  office.*  And 
though  the  officers  be  annual  ministeiial  officers,  as  mace  bearers, 
yet  if  public  minbters,  and  necessary  in  the  execuUon  of  the 
judicial  functions  of  the  corporation,  and  not  mere  servants,  a 
mandamus  lies  to  the  corporation  to  compel  it  to  elect  tbem.* 
A  mandamus,  however,  will  not  be  granted  to  compel  a  corpora- 
tion to  supply  vacancies  in  sn  indefinite  class,  if  sufficient  remain 
out  of  whom  to  elect  members  for  the  definite  class  ;  since  tlus 
would  be  lessening  their  chance  of  being  elected  into  the  definite 
class.  In  such  case,  tb?  application  ought  first  to  be,  to  compel 
the  corporation  to  fill  up  the  vacancies  in  the  definite  body  ;  and 
afterwards,  to  prevent  a  dissolution  of  the  corporation,  the  court 
would  perhaps  grant  a  mandamus  to  elect  a  sufficient  number  into 
the  indefinite  class,  although  it  may  be  very  difficult  to  point  out 

iRexv.  Cainbridg8,4Biirr.  3011;  Rex«.  Gregorr,  8Mo<L  113, 137. 
>  Kog.  V.  Patnbroke  Corp.  6  Dowl.  (P.  C)  303. 

^  Anoo.  a  Barurd,  236 ;  Rex  «.  QmnpouDd,  6  T.  R.  303  j  Rex  «.  Fowey, 
a  Biro.  &,  Creaw.  SS6;  &  C.  4  D.  &  R.  13!). 
*  Rex  p.  AbiDgdoD,  1  Lord  BAftai.  561 ;  Rex  s.  Ely,  3  T.  R.  334. 
»  Rex  *.  8L  Mutin,  1  T.  R.  149;  Rex  v.  liverpool,  1  Baraaid,  83. 
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bow  Diuiy  are  to  be  elected,  wbicb  is  b  strong  argumeot  agaiast 
-  graatiog  tbe  writ.'  It  bas  also  been  resolved,  tliat  a  mandamus 
would  lie  to  compel  a  deaa  and  chapter  to  fill  up  a  vacancy 
among  the  canons  residentiary  ;  and  tfaat  on  sucb  a  mandamus 
the  court  would  compel  the  election  at  the  peril  of  those  who 
resisted.*  We  see  no  reason  why  the  same  remedy  should  not. 
lie  agaiast  a  private  corporation  aggregate,  to  enforce  au  obedience 
on  the  part  of  the  members  to  the  charter,  or  act  of  incorporatioD 
under  which  they  act,  if  they  neglect  or  refuse  to  elect  their  proper 
officers.  In  the  case  of  Rex  v.  The  Bishop  of  Ely,'  the  Court  of 
King's  Bench  awarded  a  mandamus  against  the  bishop,  command- 
ing him  to  appoint  as  master  one  of  two  fellows  presented  to  bim 
by  tbe  fellows  of  a  college  ;  holding  that  be  enjoyed  this  power  of 
appointment  not  in  virtue  of  bis  visitatorial  capacity,  but  by  tbe 
special  appointment  of  tbe  founder.  And  in  The  King  v.  Tbe 
Master  and  Fellows  of  St.  Catharine's  Hall,*  wbicb  was  an  ap- 
plication for  a  mandamus  to  a  college,  commanding  (Jiem  to  de- 
clare a  fellowship  vacant,  and  to  proceed  to  the  election  of  an- 
other fellow,  though  the  Court  of  King's  Bench  disclaimed  juris- 
diction over  the  particular  case,  as  being  in  the  King  in  Chancery, 
yet  no  objection  was  taken  that  mandamus  could  not  lie,  to  com- 
pel an  election  in  case  of  a  private  corporation. 

2.  In  case  of  a  public  corporation,  it  has  been  decided,  that  if 
a  corporator  duly  elected  refuse  or  neglect  to  take  upon  himself 
the  execution  of  his  office,  a  mandamus  will  issue  to  compel  him 
to  do  so  ;  though  the  defendant  may  either  show  for  cause  upon 
the  rule,  or  plead  to  the  writ  any  sufficient  excuse  for  not  ac- 
cepting the  office.* 

3.  Numerous  cases  are  found  in  (be  books,  from  which  it  ap- 
pears that  mandamus  lies,  to  admit  one  elected  to  an  office  in  a 
corporation,  to  the  legal  possession  of  his  right.     The  writ,  bow- 

1  Rex  v.  Foirey,  2  B.  &  a  S90, 593;  S.  a  4  D.  &  R.  139. 
9  Biihop  of  Cbicbeeter  v.  Hirward  St.  Webber,  1 T.  R.  650. 
a2T.R.S9a 

4  4  T.  R.  333,  343, 244, 34S. 

>  R«  «.  Herchant  Tajlors,  2  Lev.  300 ;  Rn  v.  Bedford,  I  Eest,  80 ;  Rex 
tr.  Brown  &.  Rex  V.  Lejlud,  3  M.  &  S.  186, 188. 
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ever,  confers  no  title  upon  tbe  person  adioitled,  its  sole  operation 
being  to  put  him  in  a  situation  to  enforce  liis  former  title,  if  suffi- 
cient in  law.  For  the  sake  of  preserviog  peace  in  corporations,  it 
will  not  be  granted,  unless  the  applicant  show  a  prima  facit  title. 
Thus,  it  lies  to  compel  the  proper  officers  to  admit  to  the  posses- 
■ioD  of  bis  office  or  place,  one  elected  to  be  mayor,  bailiff,  or 
other  officer,  ao  alderman,  jurat,  capital,  or  other  burgess  ;  one 
of  tbe  approved  men,  or  one  of  the  eight  men,  if  tbe  affidavits 
show  that  approved-men,  or  eigbt-mec,  are  a  class  of  corporate  of- 
ficers ;  a  bigb  steward,  a  common-councilmaD,  recorder,  a  town 
clerk,  a  steward  of  a  court  leet,  an  attorney  of  tbe  court  of  a  lib- 
erty ;  a  livery  roan  of  a  company  being  a  member  of  a  municipal 
corporation  ;  a  sword  bearer,  if  an  officer  of  justice  ;  a  Serjeant, 
a  constable,  a  bailiff,  though  a  minislertal  officer,  or  even  a  com- 
mon freeman.'  It  will  lie  also  to  compel  the  proper  officers  to 
admit  to  the  freedom  of  a  corporation  any  of  that  class  of  persons, 
who  are  possessed  of  ao  incorporate  right  according  to  the  regula- 
tions of  the  constitution,  such  as  apprentices  who  have  served  their 
time  ;  and  to  take  all  such  steps  as  may  be  necessary,  prepara- 
tory to  their  admission.*  This  writ  has  also  been  granted  to  com- 
pel an  Insurance  Company  to  swear  in  a  director,  the  company 
having  been  created  by  charter  from  the  crown  ; '  to  restore  di- 

1  2  Rpl.  Abr.  Rest,  p.  4,  8, 7 ;  8teiea'»  Case,  T.  Raj.  431 ;  SbaUleworth 
V.  Lincoln,  3  BulBt  12S;  Rex  v.  Canterbury,  1  Lor.  119;  Taylot'B  Caaoy 
Popb.  133;  Braithwaite*s  Case,  Vent.  19;  Anon.  1  Lev.  148 ;  Rez  «.  Wilto^ 
5Mod.S57;  Clerk's  Case,  Cro.Jac.506;  Parker's  Case,  1  Vent.  331;  Rex 
tr.  Tidderley,  Sid.  14;  Guildford  Case,  T.  Ray,  153;  Roe's  Case,  Comb. 
145;  London  «.  Eatnick,  Sty.  32;  Bret's  Case,  Comb.  3)4;  Rexp.Well^ 
4  Burr.  199U ;  Anon.  Dyer  333,  b.  n. ;  Taverner's  Case,  T.  Ray,  446 ;  Mid- 
dleton's  Case,  1  Sid.  169;  Milward  v.  Tbitcber,  3  T.  R.  87;  Stamp's  Caa^ 
T.  Ray,  13 ;  Baxter's  Case,  Sty.  355 ;  Audley  *.  Joyce,  Popb.  176 ;  8.  a 
Noy,  78 ;  Digbton,  1  Veot  78,  83 ;  Rex  d.  Campion,  1  Sid.  14 ;  Baztet^ 
Case,  Sty.  457;  Hurst's  Case,  1  Uv.  75;  B.'fi.  1  Sid.  94,  153;  Al>Mi.& 
Rex  V.  WesIminBtar,  C<Hnb.  344 ;  RqI.  Abr.  456. 

s  TowDHend's  Case,  T.  Ray,  69 ;  S.  C  1  Lev.  91 ;  S.  C.l  Sid.  107 ;  Green 
«.  Durham,  1  Burr.  131 ;  Clithero  Case,  Comb.  339  ;  Rex  «.  Lndlam,  8  Hod. 
370 ;  Waanel  «.  London,  1  Strft.  675  ;  Rex  «.  Harrison,  3  Burr,  1338 ;  B.  C 
I  W.  Black  373. 

3  Anon.  1  Stia.  696. 
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rectors  of  a  baokiag  corporatioQ,  who  were  refused  the  exercise 
of  their  rights  as  directors  bj  a  majority  of  the  board,'  or  a  mem- 
ber of  a  navigatioQ  company  who  was  disfraochised  without  notice 
or  opportunity  of  defence  ;  *  to  compel  the  trustees  of  a  meeting 
bouse  to  admit  a  dissenting  tnioister  who  was  duly  elected,"  and 
trading  companies  to  admit  as  members  those  entitled  to  become 
such.*  It  will  not,  however,  lie  to  the  benchers  of  one  of  ifae  inns 
of  court,  to  compel  them  to  admit  an  indiTidual  a  member  of  tbe 
socie^,  with  a  view  to  bis  qualifying  himself  to  be  called  to  tbe 
bar ;  *  nor  will  it  lie  to  compel  the  benchers  to  call  to  the  bar  a 
member  of  tbe  society,  who  has  complied  with  all  the  usual  requi- 
sites, such  as  paying  the  dues,  and  performing  ibe  exercises.* 
The  original  institution  of  tbe  Iiuis  of  Court,  says  Lord  Mans- 
field, nowhere  precisely  appears  ;  but  it  is  certain,  that  ibey 
are  not  corporations,  and  have  no  constitution  by  charters  from 
(he  crown.  They  are  voluoury  societies,  which  for  ages  have 
submitted  to  government  analogous  to  that  of  other  seminaries  of 
learning.  But  all  Jhe  power  they  have  concerning  admission  to 
tbe  bar  is  delegated  to  them  by  tbe  judges,  and,  in  every 
instance,  their  conduct  is  subject  lo  the  control  of  the 
judges  as  visitors.  Th^  ancient  and  usual  way  of  redress 
is  by  appeal  to  the  judges.^  Where  a  statute  provided 
that  any  subject  desiring  admission  to  a  particular  company 
should,  on  request  made  for  that  purpose  by  himself  or  any  other 
person  to  the  governor  or  deputy  governor  of  the  company,  be 
admitted  a  member  on  payment  of  a  certain  sum,  for  the  use  of 
-    tbe  company,  and  taking  the  «ath  prescribed  by  the  statute ;  it 

1  Prieur  &.  Labutit  v.  Presideut,  &.C.  Com.  Bank,  7  Loaisinna  R.  509. 
s  Delscy  u.  Neose  River  Nav.  Co,  1  H»wk.  (N.  C.)  R.  974. 
3  Rex  «.  Barker  et  al.,  3  Burr.  13C5, 

*  Da  Coata  and  the  Ruaaia  Company,  3  Stra.  783 ;  Rez  t.  March,  3  Burr. 
999. 

>  Tbe  King  «.  Tbe  BeDchers  of  Lincoln's  Inn,  4  E  &  C.  855.  The  court 
conaidered,  that  it  had  no  autbority  to  interfere  with  the  Society  ofBarnard'a 
Inn,  and  refuaed  a  mandamus  to  compel  them  to  adniit  an  attorney  into  the 
eociely.    Rex  v.  BarnanTa  Ian,  5  Adolph.  Sl  Ellia,  (K.  B.)  17. 

•  The  King  v.  Gray's  Ion,  1  Doug.  353 ;  and  see  StL  467 ;  Say,  69 ;  Har. 
177. 

'  Tbe  Eint; «.  Gtay'a  Inn,  1  Doug.  3M,  355. 
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was  held,  that  a  raandamus  lies  to  Goropel  tbe  goremor  or  deputy 
governor  to  admit  any  person  desiring  it,  and  tendering  tbe  sum, 
and  offering  to  take  the  oath.'  Although  a  mandamus  will  not 
be  granted  lo  admit  a  deputy  on  the  apphcation  of  tbe  deputy 
binoself,*  it  will  be  on  tbe  application  of  the  principal,  if  be  be 
empowered  to  appoint  a  deputy.*  If  tbe  charter  has  not  em- 
powered him  to  appoint  a  deputy,  but  the  corporation  hare  sub- 
sequently imposed  new  duties  upon  him,  to  be  performed  in  per- 
son or  by  deputy,  the  writ  will  not  be  granted  to  admit  lus  deputy 
to  the  place  of  deputy,  generally,  but  perhaps  to  tbe 'discbarge  of 
those  particular  duties  subsequently  imposed.  Unless,  therefore, 
the  constitution  has  declared  tbe  deputy  to  be  a  corporate  officer, 
tbe  mandamus  must  not  be  to  admit  and  swear  Jn  the  deputy  as  a 
member  of  tbe  corporation,  but  merely  to  tbe  discharge  of  bis 
delegated  office.*  On  an  application  for  a  mandamus  to  compel 
admission  to  an  office,  the  affidavits  must  show  tbe  nature  of  the 
office,  unless  it  be  one  judicially  noticed  by  the  court,  as  that  of 
mayor,  &,c.  ;  in  order,  that  the  court  may  know,  that  the  office 
is  of  such  a  nature  that  a  mandamus  will  lie  to  compel  admission 
to  it.'  The  affidavits  must  also  show  the  mode  of  election,  or  tbe 
corporate  regulations  for  admission,  the  preliminary  conditions,* 
tbe  applicant's  title  by  elecuon,  oi  tbe  acquisition  of  an  inchoate 
rigbt  lo  admission,  his  performance  of  the  conditions,  that  be  baa 
made  due  'application  to  the  proper  officer  to  admit  him,  and 
been  rejected.'     It  must  also  appear,  that  be  has  complied  with 


1  B.  R.  H.  261 ;  a  Kyd  on  Corp.  30a 

3  Rex  «.  President  dea.  MarcheB,  1  Lev.  306. 

3Rext>.  Clipham,  1  Vent,  lllj  Rei  «.  Ward,  3  Str.  e97;Rex.v.SL 
AlbaoB,  13  Eut,  559,  n. ;  Rex  e.  GraTesend,  H  S.  &.  C  &H ;  8.  C  *  D.  St. 
R.117;  JoDesc.  Williama.5D.&R.  660. 

1 1bid. 

5  Anon.  2  Mod.  316;  Rez  v.  Guildford,  1  Lev.  163;  S.  C.  T.  Ray,  152 

•  Rex  V.  Newling,  3  T.  R-  310 ;  More  e.  HastingB,  C.  T.  H.  353,  363: 

'  Moore  v.  Hasting  C.  T.  H.  353,  363;  Rex  v.  West  Looe,  3  B.  &  G. 
686.  "If  there  is  a  Soo  pajible,  it  ie  necessary  toshoir  s  tender  of  it;  but 
if  it  be  B&id,.that  there  is  a  reasonable  ^t  payable  by  cuetom,  and  it  hu 
been  usual  to  rsceive  a  certain  sum,  it  is  sufficient,  vithout  showiofr  tbe 
amouDt;  ftnd  it  is  sufficient  also  to  allege  a  tender  of  «  TeaMuble  fin^ 
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any  statute  requisitions,  necessary  to  his  admissioD  to  the  office.* 
Though  a  maodamus  to  admit  gives  no  title,  yet  it  will  not  be 
granted,  nhen  there  is  an  officer  de  facto,  though  that  officer  be 
ia  under  a  peremptorj'  mandamus  obtained  by  collusion,  and  claim 
under  the  same  election  with  the  applicant ;  for  the  remedy  is  to 
try  the  title  of  the  officer  de  facto  on  an  information  in  the  nature 
of  a  <}uo  warranto,  on  which  if  judgment  of  ouster  go  against  the 
defendant,  a  mandamus  may  be  granted  with  less  inconvenieDcy 
to  the  corporation  ;  nor  will  it  be  granted  to  admit  to  office  the 
candidate  therefor,  on  account  of  improper  votes  having  beeo 
received  for  one  who  was  declared  elected,  had  accepted  the 
office,  and  made  the  requisite  declaration.'  But  though  the  of- 
fice be  full,  if  quo  narranto,  does  not  lie,  a  mandamus  will  be 
granted  ;  otherwise,  in  many  cases,  the  applicant  would  be~ with- 
out remedy.*  Where  one  had  been  previously  admitted  to  a 
corporate-  office  under  a  peremptory  mandamus,  the  court  re- 
fused the  writ  to  another  applicant  who  claimed  to  have  been 
duly  elected.  The  person  admitted  under  tbe  peremptory  man- 
damua  was  considered  tbe  officer,  until  the  matter  had  been 
tried  by  an  action.*  A  mandamus  to  admit  will  not  be  granted 
to  an  applicant  elected  contrary  to  an  usage,  that  the  same 
person  shall  not  be  elected  to  the  office  for  more  than  two  years 
in  succession ;  and  though  there  be  evidence  in  explanation, 
if  there  be  none  in  contradiction  of  the  usage,  the  court  will 
summarily  determine  upon  it  without  sending  the  question  to  a 


without  Btating  the  amount ;  for  a  reasonable  Gae  doea  not  imply  a  fine  un- 
certaia,  or  any  diacretion  in  the  officer  to  vary  the  antount,  or  diBpute  tho 
leaaonableneBB  of  the  usual  pByment;  it  ia  only  necesBary,  that  the  court 
should  perceive  that  the  officer  has  been  previoasly  called  upon  to  do  hie  duty, 
and  that  the  applicant  is  in  no  defaulL  Willcock  on  Mun.  Corp.  378,  373, 
part,  Q,  tit.  85 ;  Moore  v.  HsBttngs,  C-  T.  H.  S53,  363. 

■Crewforde.  Powell,  2  Burr.  1016;  Rex  t>.  Uonday,  Conp.  539,540; 
Rex  «.  Hawkins,  10  East,  316;  Rex  v.  Parry  &  Phillips,  14  East,  561. 

■  Rejt  V.  Wincheater,  2  Nei.  &.  P.  (C.  B.)  274. 

3  Rex  a.  Barker,  3  Butt.  1865 ;  Rex  a.  Colcheator,  2  T.  R.  260;  E«X  ». 
Thatcher,  1  D.  &  R,  427;  People  a.  Tha  Corporation  of  N.  Y.,  3  Johui. 
(N.  Y.)  Caa.  79. 

*  Rex  V.  Tomer,  T.  Jonea,  315. 
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jury.'  Where  an  application  is  made  for  a  writ  to  swear,  or 
admit,  the  court  will,  in  case  the  right  appear  plain,  grant  the 
writ  upoQ  the  first  motion,  otherwise  (be  rule  will  only  be  graDied 
nisi.* 

4.  Where  a  public  statute  requires  all  persons  in  possession 
of  corporate  offices  to  take  a  particular  oath,  under  penalty  of 
beiog  displaced,  a  mandamus  may  be  directed  to  an  eleemo- 
synary  corporation,  commanding  it  to  remove  certain  persons 
from  their  offices,  for  a  non-compliance  with  the  statute-*  In 
this  case,  says  Mr.  Kyd,  a  quo  warranto  would  not  have  lain, 
because  the  college  was  an  eleemosynary  foundation  ;  but  it 
would  lie  in  case  of  corporation  officers  who  should  neglect,  &c., 
and  therefore  a  mandamus  would  not  be  the  proper  remedy.  * 

6.  The  writ  of  mandamus,  when  employed  to  restore  officers 
iil^lly  displaced,  was  anciently  termed  "  a  writ  of  restitution ;" 
and  the  title  "  mandamus"  is  iwt  found  in  the  older  abridgmeBts. 
The  ancient  writ  appears  to  have  been  confined  exclusively  to 
offices  of  a  public  nature  ;  *  but  in  modem  times,  the  writ  of  man- 
damus, as  we  have  before  remarked,  lies  wherevw  there  is  a 
r^lU,  and  no  other  specific  remedy  to  inforce  it.  In  general,  it 
will  be  granted  to  restore,  wherever  it  would  be  granted  to  admit 
a  member  or  officer  of  a  corporation.  If  a  corporator  has  been 
unjustly  or  irregularly  amoved,  or  suspraded  from  his  office,  or 
disfranchised,  the  court  will  grant  a  mandamus  to  restore  him.* 
The  old  rule  appears  to  have  been,  that  a  mandamus  will  lie  to 
compel  an  admission  or  restoration  to  no  place  or  office,  unless  it 
have  some  relation  to  the  public ;  and  upon  this  ground,  an 
application  for  one  to  be  directed  to  a  company  of  gunmakers, 
commanding  them  to  restore  an  approver  of  guns,  who  had  been 
deprived   of  his   place,  was   rejected.^      So,   too,   because  his 

I  Rex  8.  London,  1  T.  R.  iVu 

s  B.  N.  P.  I99i  Rex  ».  Jothun,  3  T.  R.  377. 

>  Rex  V.  St.  JcAd's  College,  Skin.  549 ;  &  C.  3  Sdfc.  330; 

*  a  Kyd  on  Corp.  337,  n.  a. 

»  3  Sel.  M.  P.  (WbeaL's  ed.)  817. 

*  See  caaea  cited  ante,  page  563. 

'  Vaughn  v.  Company  of  Gnnmaken  in  London,  6  Hod.  83. 
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office  nas  not  of  a.  public  nature,  the  court  refused  a  maDdamus  to 
restore  a  sui^eon  to  an  hospital/  Partlj  upon  the  aame  ground, 
a  mandamus  was  refused  in  Lord  Holt's  time,  to  restore  a  man 
to  the  office  of  clerk  of  a  butcher's  company  ;  *  though  it  was 
afterwards  granted  upon  the  ground,  that  the  case  was  the  same 
with  that  of  a  town  clerk,  in  which  a  mandamus  had  often  been 
graAted.^  In  the  time  of  Lord  MausGeld,  however,  a  more 
liberal  doctrine  was  established  ;  and  the  value  of  the  matter,  or 
the  degree  of  its  importance  to  the  public  police,  was  not 
scrupulously  weighed.^  An  assize  lay  for  a  tenant  of  an  office, 
in  fee,  in  tail,  or  for  life ;  against  the  tenant  of  a  freehold,  or 
against  the  tenant  and  the  disseisor,  where  the  office  was  one  of 
prtdt,  and  not  of  mere  chaise.*  Upon  the  ground  that  an  assize 
was  another  3peci6c  remedy,  a  mandamus  was  formerly  refused, 
where  the  assize  would  lie.*  The  remedy  by  assize,  says  Mr. 
Kyd,  has  now  become  obsolete,  and  therefore,  the  question, 
whether  it  will  lie,  never  makes  any  part  of  the  consideration, 
whether  a  mandamiks  ought  to  be  granted  or  not.^  The  nature  of 
the  interest,  which  the  possessor  of  a  place  or  office  has  in  it, 
seems  now  the  principal  question  to  be  considered  on  an  applica-' 
lion  for  a  mandamm,  either  for  admission  or  restoration.'  It 
wouU  not  lie  to  restore  an  officer  at  the  will  of  the  corporation, 
unless  it  is  said,  he  is  turned  out  b}'  others  than  the  corporation.* 
Mr.  Willcock  justly  remarks  upon  this  case,  that  be  does  not 
know  bow  be  could  be  turned  out  by  others  ;  for  their  attempt 
could  not  amount  to  an  amotion,  but  a  mere  preclusion  and  dis- 


t  Comb.  41. 

»  White's  CsBC,  6  Hod.  IB ;  S.  C.  3  Salb.  333l 

3  White'i  CiBe,  3  Ld.  Riynid.  959, 1004. 

*  Per  Lord  Mansfield,  Ren  v.  BsTker  and  mother,  3  Bun-.  1367. 

■JohD  Webb's  Cue,  8  Co.  47;  3  Inst  313;  F.  N.  B.  177;  Com.  Dig. 
Asaizs,B.2,3,4,5,6;  B.  R.  H.  100. 

•White's  Case,  6  Hod.  16;  and  see  Comb.  344;  IT.  R.404;  Comb.  ' 
347,348. 

'3  Kyd  on  Corp.  330;  White's  Cam,  3  Ld.  Raymd.  990, 1004. 

*  3  Kyd  on  Corp.  330. 

■Asm.  lBan)wd,195;  and  see  1  Bid.  IS. 
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turbance  in  the  exercise  of  his  right.'  In  Rex  v.  Shtford,*  it 
was  resolved,  that  where  a  mao  was  elected  lo  boM  at  will,  be 
may  be  removed  at  pleasure,  without  cause  shown  ;  *  y&.y  ifaat  if 
it  did  not  appear  that  the  corporatioa  had  declared  their  will  to 
remove  bim,  the  court  might  grant  him  restitutioD.  A  query  is 
made  in  the  case,  whether  a  removal  by  the  corporation  is  not  a 
declaration  of  their  will.  A  mandamus  has  been  granted  to 
restore  a  clerk  to  a  butcher's  company,*  a  clerk  to  a  company  of 
masons,  a  treasurer  to  the  governors  of  the  new  water-wOrks,* 
a  clerk  or  surveyor  of  the  ci^  works,*  a  town  clerk,  a  common 
clerk  of  a  vill,  a  parish  clerk,  a  sexton,  and  a  scavenger.''  In 
England,  it  has  been  decided,  that  it  lies  lo  restore  the  school 
master  of  a  grammar  school  founded  by  the  crown,*  or  the  min- 
ister of  an  endowed  dissenting  meeting  house  ; '  and  io  our  own 
country,  to  restore  a  trustee  of  a  private  academic  corporation, 
though  no  emoluments  were  attached  to  his  office."  Here  too, 
the  remedy  has  been  applied  to  restore  a  member  and  trustee  of 
a  religious  corporation,"  and  in  several  cases,  to  restore  the 
members  of  private  corporations  for  charitable  purposes,"  tllt^lly 
expelled.     It  seems  too,  thai  a  suspension  from  office  warrants 

I  Willcock  on  Mun.  Corp.  37& 
»  Comb.  419. 

■  See  DightoD'a  Case,  Sid.  461 ;  S.  C.  1  VeaL  77,. 83. 

*  White's  Cue,  3  Ld.  Riiymd.  1004. 

s  Rex  V.  Oovemora  of  Water  Works,  1  Lev.  123 ;  a  C.  3  Sid.  1 13 ;  Hid- 
dleton'a  Case,  1  Sid.  J69. 

*  Rwt  V.  Mayor,  &c  of  London,  2  T.  R.  182,  n. 

^I  Vent.  148,  ISSj  Res  v.  Slatford,  Comb.  419;  Sty,  458 1  Rezv.  Gdu^ 
dianoa  de  Thama  io  Com.  Ozod.  1  Strtu  115;  Rexv.  Barker  and  iiiotber,  3 
Burr.  1367,  per  Lcvd  Mansfield ;  S  Ef  d  on  Corp.  330; 

*  Rex  t).  Ballivoa  de  Morpeth,  1  Stra.  58. 

*  Rei  e.  Barker  and  eaother,  3  Burr.  1365;  S.  C  1  Black.  R.  300,353; 
Rex  V.  Jotbam,  3  T.  R,  575. 

">  Fuller  V.  PlainGeld  Academic  School,  6  Conn.  R.  533. 

II  Greea  v.  the  African  Methodist  Episcopal  Society,  1  Ser^.  &  Rawlo^ 
(Penn.)  R.  354. 

"ComraODwealthv.  S.  Patrick Beoevolem  Society,  2  BinD.{PeDn.)R. 446; 
Commoairealth  ti.  the  Philanthropic  Society,  5  Bioo-  (Penn.)  R.  486;  Conmoo- 
wMlth  V.  The  Penn^lnnia  Benefieial  lutilutioD,  it  S.  dt  R.  (Penn.)  R.  UL 
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the  grantii^  of  this  writ,  as  well  as  a  retnoval ;  for  a  smpensioD  n 
a  temporary  amotion,  and  otherwise,  it  is  said,  under  pretence 
of  repeated  suspensions,  an  officer  might  be  entirely  eicluded 
from  the  advantage  of  bis  situation.'  And  the  writ  has  been 
granted  to  restore  a  member  of  an  university,  who  has  been  ico- 
properly  suspended  of  his  degrees.*  As  in  case  of  admiaaion,  so 
it  will  be  panted  to  restore  a  deputy  on  the  application  of  his 
principal,  thoi^  not  on  tbe  application  of  the  deputy  himself.' 
The  modern  decisions  upon  this  subject  seem  indeed  to  be 
made  in  the  spirit  of  Lord  Mansfield's  rule,  that  wherever  there  is 
a  rigl^,  and  no  other  specific  remedy,  this  will  not  be  refused. 
Where  It  appears  from  tbe  showii^  of  an  officer,  that  be  bas 
been  justly  though  irregularly  removed,*  or  io  case  of  a  financial 
officer  for  life,  or  quamdiu  bene  se  gesaerity  who  is  suspended 
until  be  has  submitted  his  accounts  to  tbe  proper  officer,  and  paid 
over  the  balance  due,  that  he  has  refused  to  do  so,  and  been 
guilty  of  contumacy  and  improper  conduct  towards  those  whose 
officer  be  is,  a  mandamus  to  restore,  it  has  been  decided,  will 
not  be  granted.*  Neither  will  the  writ  be  granted  to  restore  one 
who  has  been  ousted  in  fuo  varranto,  or  who  has  resigned  his 
office  ;  since  judgment  in  quo  warranto  is  conclusive  against  the 
defendant,  whether  on  tbe  writ  or  on  the  information  ;  and  after  a 
resignation  has  been  accepted,  the  corporator  cannot  resume  bis 
office.*  And  where  A.  was  removed,  and  B.  elected  in  bis 
place,  afterwards  A.  restored  by  mandamus,  and  subsequently  his 
office  became  vacant ;  upon  the  application  of  B.  for  a  mandamus 
without  a  new  election,  the  writ  was  refused ;  for  A.  was  a  legal 


1  Rex  B.  Guilford,  1  Lav.  163 ;  a  C.  T.  Ray.  152 ;  Rex  «.  London,  3  T. 
R.  18S;  Rez  t.  Whitstable,  7  East,  355,  aod  a. ;  Willcock  on  Man.  Corp. 
379. 

*  R«x  V.  University  of  Cambridge,  T.  19,  G.  3 ;  Dr.  Ewiu's  Cue,  a  Sel. 
N.  P.  (Wheat's  ed.]  634. 

3  Rez  V.  President  des  Marches,  1  Lev.  306. 

'*  Rex  V-  Azbridge,  Cowp.  533 ;  Rex  «.  Bristol,  Uayor,  1  D,  &  R.  389 ; 
a  C.  5  R  &  A.  731 ;  Rex  «.  Bank  of  England,  3  B.  4i  A.  630. 

0  Rex  tt.  London,  S  T.  R.  183. 

■  Rex>.  Tidderley,  1  Sid.  14 ;  R«x  r.  Campion,  lb. 
73 


D.qit.zeaOvGoOt^lc 


570  PRIVATE  CORPORATIOIfS.  [CH.  SX 

officer  at  the  time  of  B's.  election,  so  that  B.  oever  acquired  any 
title  to  the  office.*  It  is,  howerer,  no  objection  to  the  granting 
of  a  mandamus  to  restore,  tbat  another  has  been  elected  lo  the 
office,  since  the  amotion  of  the  applicant.  In  such  case,  the 
court  will  grant  leave  to  file  an  information  in  the  nature  of  a 
quo  warranto  against  the  person  so  elected,  at  the  same  time  tbat 
they  award  the  mandamus.*  A  party,  whose  right  to  an  office 
has  been  established  by  verdict,  caimot  have  a  perem^tofy  man- 
damus to  restore  him,  until  be  has  signed  a  judgment  in  the 
action.' 

In  the  case  of  Howard  v.  Gage,*  which  was  an  applicatioD  for 
a  mandamus  to  restore  an  annual  officer,  it  appearing,  that  the 
validity  of  the  election  was  disputed  upOD  die  facts,  the  Supreme 
Court  of  Massachusetts  refused  the  writ,  upon  the  ground,  that 
the  statute  of  Anne  not  having  been  adopted  in  that  State,  the 
verdict  in  the  action  for  a  false  return  would  not  he  found,  until 
after  the  expiration  of  tbe  year  for  which  the  party  complaining 
was  chosen.  "  The  cases,"  say  the  court,  "in  which  the  writ  of 
mandamus  may  be  an  adequate  remedy,  in  admitting  «r  restoring 
to  office,  seem  to  be  where  tbe  office  is  bolden  for  a  longer  term 
than  a  year,  or,  where  tbe  return  to  the  writ  vrill  involve  merely  a 
question  of  law,  so  that  admitting  the  facts  to  be  true,  a  peremp- 
tory mandamus  ought  to  go."  *  We  find  nowhere  else  a  refusal  of 
tbe  writ  upon  this  ground.  The  course  in  England  has  probably 
been,  to  grant  tbe  wnt  of  mandamus,  and  if  the  tacts  stated  in 
the  return  are  false,  to  leave  the  applicant  to  his  remedy  in  dam- 
ages on  his  action  for  a  false  return.  On  application  for  a  manda- 
mus to  restore,  it  is  unnecessary  for  the  prosecutor  to  slate,  that 
he  was  once  in  tbe  office,  since  if  this  was  not  the  case,  it  may 
be  shown  by  the  opposite  party.*     As  a  mandamus  to  admit  or 

1  Shottleworth  «.  Lincoln,  2  Bulstr.  131 

■  Rex  e.  Bedford  lievel,  G  Eaat,  360 ;  Shattleworth  «.  Idncoln,  3  Bnlctr. 
133L 

*  Netle  »■  Bowles,  1  Hu.  &  WolL  37a 
l6HucR.4eL 

>  Ibid.  464. 

*  Rex  t>.  Chitlen,  C  T.  H.  139; 
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swear  in  is  merely  to  enable  a  party  to  assert  bis  rigbt,  wbereas  a 
toandamus  to  restore  places  a  party  in  full  possession  of  bis  offipe  ; 
a  distinction  is  made  between  tbe  two  cases,  in  tbe  gTaDling  of  tbe 
writ.  In  t&e  former,  if  the  right  appear  plain,  the  court  will 
grant  tbe  writ  upon  the  first  motiop  ;  whereas,  in  the  latter,  how- 
ever plain  tbe  applicant's  right  may  appear,  they  will  first  grant  a 
rule  to  show  cause  wby  such  a  writ  should  Dot  issue.' 

6.  The  writ  of  mandamus  lies  too,  to  compel  a  corporation  or 
its  officers  to  do  many  other  acts  which,  by  general  law,  or  by 
virtue  of  official  station,  tbey  are  bound  to  do,  wbicfa  tbe  party 
prosecuting  tbe  writ  has  a  right  to  have  done,  and  for  which  tbere 
is  no  other  adequate,  specific,  legal  remedy.  Thus,  though  courts 
cannot  control  tbe  acts  of  a  visitor  done  wiihio  bis  jurisdiction, 
yet  a  mandamus  lies  to  compel  him  to  exercise  his  visitatorial 
power  within  his  jurisdiction  ;  as  to  receive  and  hear  an  appeal. 
In  tbe  words  of  Lord  Kenyon,  tbe  court  will  put  the  visitatorial 
power  in  motion.'  So,  it  lies  to  tbe  warden  of  a  college,  com- 
manding bim  to  affix  the  corporation  seal  to  an  answer  of  the  fel- 
lows to  a  bill  in  chancery  ;  though  be  disapprove  of  tbe  answer, 
and  it  is  contrary  to  bis  own  separate  answer  put  in;'  —  to  tbe 
keepers  of  tbe  common  seal  of  an  university,  commanding  tbem 
to  put  it  to  tbe  instrument  of  appointment  of  their  high  steward, 
pursuant  to  a  grace  passed  in  the  senate;*  and.  to  tbe  mayor  of 
a  city  corporation,  to  compel  bim  to  put  the  corporate  seal  to  the 
certificate  of  an  officer's  election,  where,  by  the  constitution  of 
the  corporation,  tbe  mayor  is  bound  to  certify  tbe  election  to  tbe 
king  for  his  approbation.'    In  tbe  Commonwealth  e.  the  Trustees 


1  Bol.  N.  P.  199 ;  Rex  v.  Jotbam,  3  T.  R.  577. 

*  The  King  v.  the  Bishop  of  Lincoln,  3  T.  R.  338,  n.  b.  ;  the  King  «.  the 
Bishop  of  EI7,  2  T.  R.  338 ;  The  Kin;  e.  the  Bishop  of  Vij,  5  T.  R.  477 ; 
The  King  e.  the  Bishop  of  Worcester,  et  bI.  4  M.  &  S.  415 ;  A7I.  H.  of 
Oxford,  vol.  a,  p.  81 ;  Com.  Dig.  Visitor,  C.    See  Chsp.  XIX  5  S, 

s  Rex  «,  Windhim,  Cowp,  377. 

*  Rex  B.  Vice  Chancellor,  &c.  of  Cambridge,  3  Burr.  1648. 

»  Rex  ».  Yorfe,  4  T.  R.  699,  700 ;  and  see  Strong,  Petitioner,  &c  80  Pick. 
(Mass.)  R.  484  ;  where  a  maDdamus  was  held  to  lie  to  ■  board  of  examirten, 
to  compel  them  to  give  a  certificate  of  bis  election  to  a  county  commissioaer, 
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of  St.  Mary's  Church/  which  was  an  application  for  a  raaodaniuf 
to  compel  the  trustees  of  a  religious  corponiion  to  affix  the  cckd- 
moD  seal  to  certain  alterations  and  ameodmeots  of  the  charter, 
■no  objection  was  taken  by  the  court  to  the  form  of  remedy ; 
though,  for  substantial  reasons  of  another  kind,  the  application 
was  rejected.  And  where  the  regulations  of  a  corporation  ren- 
dered it  necessary  for  (he  acquisition  of  the  freedom,  that  the  inden- 
tures of  apprenticeship  should  be  enrolled,  a  mandamus  was 
granted  to  compel  ibe  proper  officer  to  enrol  them  ;  the  applicant 
showing  in  his  affidavits  the  necessity  of  the  enrolment,  and  that 
application  had  been  made  in  vain  to  the  officer  to  perform  his 
d_uty.'  So  a  corporator  may  have  a  mandamus  to  compel  the 
custos  of  corporate  documents  to  allow  him  an  inspection,  and 
copies  of  them,  at  proper  limes  and  upon  proper  occasions  ;  be 
showing  clearly  a  right  on  bis  part  to  such  inspection  and  copies, 
and  refusal  on  the  part  of  the  custos  to  allow  it.'  A  director  of 
a  bank  may  also  have  the  writ  directed  to  the  cashier  who  refuses, 
under  a  resolution  of  the  board  of  directors  to  (hat  effect,  to  per- 
mit him  to  see  the  discount  book ;  and  in  such  case,  the  writ  may 
also  be  well  directed  to  the  Directors  themselves.*  In  such  cases, 
however,  there  must  be  a  distinct  refusal  on  the  part  of  those  having 
(he  control  of  the  books  to  permit  the  corporator  or  director  to 
inspect  them,  be,  it  seems,  stating  the  purpose  for  which  he  de- 
manded the  inspection  at  the  lime  of  demand.*     A  mandamus 

though  Bimther  penon,  upon  a  new  election  ordered,  wm  elected  in  hii 
phee,  whom  he  mi^ht  be  obliged  to  remove  by  quo  wamnta 
1  6  3erg.  flt  Rawle,  (Penn.)  R.  508. 

>  Rex  «.  Coopera  of  Newcastle,  7  T.  R.  545. 

■  Rex  e.  Newcaatle,  3  Str.  I33S;  Rex  n.  Shelley,  3  T.  R.  143;  Rexs. 
B>bb,3T.  R.  580,  581;  Rex  «.  Lucis,  ID  EHLaS.^;  Edwirda  e.  Vesey, 
C  T.  H.  138 ;  Rex  v.  Tower,  4  M.  &  S.  IISS ;  Rogers  v.  Jones,  S  D.  &  R. 
484 ;  Rex  v.  TravaanioD,  3  ChiL  R.  366,  n. ;  Rex  v.  Cheater,  1  Cbit  R.  476, 
477,  n.  479.  When  tbe  corporalor'e  application  to  Inapect  is  founded  on  hca 
general  right,  he  has  a  mandainua ;  but  when  on  a  suit  pending,  be  baa  a 
rule.  Ibid,  and  aee  Southampton  «.  Qreavaa,  8  T.  R.  592;  Batemui  v. 
Phillipa,  4  TauDL  163 ;  Willcock  on  Unn.  Corp.  349. 

*  People  «.  Throop,  13  Wend.  (N.  Y.)  R.  163. 

>  Rex  V.  Wilt*  &  Berks  Canal  NavigaUon,  3  AdolpL  &  Ellisi  477  j  Bex 
«.  Trutteea  of  North  Leacb  and  Witoajr  Road*,  5K&.  Adolph.  978. 
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lies  also  to  the  late  mayor  of  a  city  corporation,  to  deliver  the  in- 
sigoia  of  his  office  to  the  nete  mayor  j '  to  a  former  town  clerk,* 
or  clerk  of  a  company  '  to  deliver  to  his  successor  the  comtnoD 
seal,  books,  papers,  and  records  of  the  corporation,  which  belong 
to  his  custody  ;  or  to  a  steward  who  keeps  the  public  books  of  a 
corporation,  to  compel  him  to  attend  with  the  books  at  the  next 
corporate  assembly.*  Indeed,  it  lies  to  any  person  who  happens 
to  have  the  books  of  a  corporation  in  bis  possession,  and  refuses 
to  deliver  them  up  ;  as  to  an  executor,  who  refused  to  deliver  up 
the  books  of  a  borough,  until  money  expended  by  his  testator  on 
account  of  it  should  be  repaid.'  The  writ  has  also  been  directed 
to  canal  appraisers,  compelling  them  to  appraise  damages  done 
by  a  canal,*  to  canal  commissiooers,  enforcing  a  payment  by 
them  of  assessments  duly  made  under  a  statute,  for  recompensing 
such  damages,'  and  to  a  railway  company,  bound  by  act  of 
parliament  to  set  out  their  deviations,  and  make  their  compulsory 
purchases  within  stated  periods,  to  do  those  acts  within  the  times 
limited,  so  that  they  might  complete  the  line  of  rail  road,  which 
having  undertaken  they  were  obliged  by  the  act  to  6nish.'  It 
lies  too  to  compel  a  mayor  to  perform  any  part  of  his  duty,  as 
presiding  officer,  after  he  has  been  guilty  of  a  default  in  the  per- 
formance of  it.*  It  has  also  been  granted  to  compel  a  canal 
company  to  enter  upon  their  books  the  probate  of  a  will  of  a  de- 
ceased shareholder,''  to  register  a  conveyance,"  though  not   to 


1  Rex  0.  OwCD,  Comb.  399;  Rex  v.  Dublin,  ]  Slra-  SS9 ;  Rex  «.  Ipswich, 
3  Ld.  Ray.  1038  i  Crawford  v.  Powell,  S  Burr.  1016 ;  Rex  t>.  Mdnday,  Cowp. 
539. 

■  Cnwrord  v.  Powell,  3  Burr.  1016 ;  Commoawealtli  v.  AtiMam,  3  Haas. 
R.a85. 

3  Rex  e.  Wildmsn,  3  Stn.  879. 

*  CtM  or  tlie  Borough  of  Calne  in  Wilts.  3  Stra.  949. 
&  Rex  «.  lagnm,  1  Blacks.  R.  50. 

*  Ex  ptrie  Jennings,  6  Ck>wen,  (N.  V.)  R.  518;  and  see  Reg.  t>.  North 
Union  Rsilwt;  Co.  6  DowL  (P.  C.)  330, 

'  Ex  p&rte  Rogers,  7  Cowen,  {N.  Y.>  R.  536. 

■  Reg.  ».  EasierD  Coanties  Railwij  Co.  3  Perr.  &  Dav.  646, 

*  Rex  «.  Everet,  C  T.  H.  361 ;  Rex  t>.  Williams,  3  M.  A.  SL 144. 
1*  Rex  p.  Worcester  CumI  Conipan;,  1  Man.  Sl  Ry.  53t>. 

>i  Cooper  p.  Dismal  Svunp  Co.  3  Hurphy,  (N.  C.)  R.  19& 
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compel  tbem  to  enrol  a  coovey ance  of  lands  to  them  pursuaat  to 
the  provisioos  of  an  act,  afitr  the  tapte  of  rixty-Jice  yean,  mlh- 
out  effort  during  that  time  to  compel  them  to  to  do.'  And  where 
a  statute  made  it  the  duty  of  a  turnpike  corporation  to  grant  a 
certificate  of  amounts  due  by  tfaem  for  repairs,  &c.,  attested  in 
a  certain  maimer,  and  to  transmit  a  duplicate  of  the  same  to  the 
state  treasurer,  in  order  that  payment  might  be  made  by  the  Stale, 
and  deducted  out  of  the  appropriations  made  to  the  corpoistion  ; 
a  mandamus  was  granted,  to  compel  tbem  to  deliver  to  the 
relator,  and  transmit  to  the  treasurer,  such  a  certificate.'  A  dock 
company  was  empowered  fay  act  of  parliament  to  make  a  floating 
harbor  in  the  city  of  Bristol ;  and  the  directors  of  the  company 
were  authorized  and  required  "  to  make  such  alterations  and 
amendments  in  the  sewers  of  said  city,  as  might  or  should  be 
necessary  in  consequence  of  the  floating  of  said  harbor  ; "  it  was 
held,  that  a  mandamus  lay  to  the  directors,  commanding  them  to 
**  make  such  alterations, "  &c.  in  the  words  of  the  act ;  and  that 
it  was  neither  requisite  nor  proper  to  call  upon  the  company  to 
make  any  specific  alterauons,  the  mode  of  remedying  the  evil 
being  left  to  their  discretion  by  parliament.*  Where  the  act  in- 
corporating a  dock  company  directed,  that  all  actions  against  the 
company  should  be  brought  against  the  treasurer,  or  a  director  for 
the  time  being,  hut  that  the  body,  goods,  lands,  &c.  of  such  Ireas- 
nrer  or  director  should  not  by  reason  thereof  be  made  liable,  and 
cross  actions  between  the  treasurer,  as  such,  and  another  were  re- 
ferred to  an  arbitrator,  who  awarded  against  the'  treasurer,  it  was 
held,  that  mandamus  would  lie  to  the  treasurer  and  directors  com- 
manding them  to  pay  the  sums  awarded.*  Aud  where  a  railway 
company  was  incorporated  by  an  act,  which  provided,  that  the 
public  should  have  the  beneficial  enjoyment  of  the  same,  it  was 
held,  that  mandamus  would  lie,  to  compel  tbem  to  lay  down,  and 
reinstate  the  railway  ;  they  having  torn  up  the  iron  tram  plates  for 

I  Reg.  t.  Leeds  Ctnal  Co.  3  Perr.  tt  Dbt.  (Q.  B.)  174. 
B  Common wa&lth  o.  the  Precidmt,  Msnig«n,  and  Company  of  the  Andar- 
•OD  Fen?,  Wueribrd  ind  N.  Haven  Turnpika  Road,  7  S.  &.  R.  (Penn.)  R.  6. 
3  The  King,  •.  the  Bristol  Dock  Companjr,  G  a  &  C.  ]81. 
«  Rex  e.  SL  Catheriiie'a  Dock  Co.  4  R  &  Adolph,  360;  i  Ner.  &  H.  131. 
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serenil  buodred  yards,  in  order  to  prevent  the  collieries  of  otben 
from  comiog  in  competition  with  diose  of  sereral  leading  members 
of  tfafl  company.'  In  tbe  lime  of  Lord  Holt,  a  mandamus  was 
prayed  to  the  master  and  wardens  of  a  company  of  gunmakers,  to 
cause  them  to  give  a  proof-mark  to  a  freeman  of  the  company, 
without  which,  it  was  urged,  he  could  not  sell  his  guns.  Accord- 
ing to  the  report,  bis  lordship  rejected  the  application,  upon  tbe 
ground,  that  the  company  was  "  no  legal  -establishment,"  and  in- 
formed tbe  applicant,  that  his  remedy  was  a  petition  to  tbe  queen 
for  a  gxto  warranio,  to  repeal  the  charter  of  tbe  company.*  It 
seems  difficult  to  understand  what  was  meant  by  tbe  assertion, 
that  the  company  was  "no  legal  establishment,"  since  it  was 
created  by  charter  ;  and  it  is  apprehended,  that  a  mandamus 
would,  in  such  a  case,  be  granted  at  the  present  day,  without  the 
least  hesitation.'  This  writ  will  not,  however,  be  granted  to  com- 
pel a  corporation  to  make  leases  of  lands  which,  having  been 
leased,  bare  fallen  into  their  bands  ;  for  this  is  ibeir  own  private 
property.*  In  general  it  sbould  be  observed,  that  a  mandamus 
will  not  be  granted,  unless  it  is  clear,  that  there  has  been  a  direct 
refusal  to  do  that,  which  it  is  the  object  of  the  writ  to  enforce, 
eitbdr  in  terms,  or  by  circumstances  which  distinctly  show  an 
intention  not  to  do  tbe  act  required.'  When  a  writ  of  man- 
damus is  fully  executed,  if  it  does  not  effectuate  the  purposes 
for  which  it  is  granted,  the  court  will,  it  seems,  award  a  second 
or  auxiliary  writ  to  complete  the  act  begun,  and  administer  ample 
justice.* 

§  4.  In  noticing  those  cases  in  which  the  writ  of  mandamus 
lies  to  a  corporation  or  its  officers,  we  have  necessarily  noticed 
many,  where,  it  has  been  determined,  that  this  remedy  does  not 


I  The  King  v.  tbe  Severn  and  Wye  Roilwaj  CompaDf,  S  B.  &  A.  64& 
«  Adod.  S  Ld.  Ra;.  989. 
a  2  Kyd  on  Corp.  399,  30a 

*  Rex  V.  Liverpool,  1  Barnird,  83; 

*  Rex  B.  Brecknock  &  Abergnvenny  Cua]  Co.  4  Nev.  &  M.  871 ;  3 
Adolph  &  Ellu,  317 ;  1  Uar.  &  Woll.  379. 

*  Rex  «.  Water  Eaton,  9  Smitli,  55. 
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Bpplf .  Although  mandamus  ties  to  compel  a  visits  to  bear  an 
appeal  and  gire  some  judgment,*  jet,  as  bis  jurisdiction  is  exclu- 
sive, and  his  power  discretiooaiy,  Dooelies  to  control  bis  sentencei 
or  to  compel  the  doing  of  any  thing  which  falls  within  his  jurisdic- 
tion.* And  though  he  transcend  hia  jurisdiction,  as  in  executing 
a  sentence  of  expulsion,  yet  mandamus  does  not  lie  to  restore  the 
party  expelled,  or  to  reverse  the  TJsitor's  sentence  ;  but  the  injured 
person  is  left  to  his  action  of  ejectment,  or  of  the  case  for  dama- 
ges." It  is  upon  the  ground,  that  the  judges  of  England  enjoy 
a  species  of  visitatorial  power  ova  the  inns  of  court,  that  a 
mandamus  will  not  lie  to  compel  the  benchers  to  admit  a  member, 
or  to  call  one  qualified  to  ifae  bar.* 

In  order  to  obtain  a  writ  of  mandamus,  the  applicant  nnist 
show  a  specific,  and  complete  riglu,  which  is  to  he  enforced ; 
and  accordmgly,  the  writ  was  refused  to  enforce  the  admission  of 
one  as  a  doctor  of  the  civil  law,  and  a  graduate  at  Cambridge,  to 
be  an  advocate  of  ibe  Court  of  Arcbes ;  Lord  Ellenborou^b 
observing,  that  the  applicant  had  no  more  claim  to  admission  than 
any  other  of  his  majesty's  subjects.*  Upon  the  same  ground,  a 
mandauius  was  refused  to  a' doctor  of  physic,  who  had  been 
licensed  by  a  college  of  physicians,  to  admit  him  upon  examina- 
tion, as  a  fellow  of  the  college ;  *  and  in  Rex  v.  Jotham,'  ibe 
court  refused  a  mandamus  to  restore  a  minister  of  an  endowed 
dissenbng  meeting- bouse,  because  it  did  not  appear  that  be  bad 
complied  with  the  requisites  necessary  to  give  him  tL  prima  fade 
title.     The  right  to  he  enforced,  it  seems,  must  also  be  a  legal 

iClup,XIX.§  4;  tnd  Me  Adod.  3PenD.R.737;  and  Hall  e.  Supei^ 
vwon  of  Oneida,  19  Johu.  fN.  Y.)  R.  S95;  Griffith  e.  Cochnu  SBina. 
(Penn.}  R.  67,  103.  ^ 

B  Chip.  XIX,  S  S. 

3  Ibid. 

*Tlu>  KiDKV.  Gnj'a  Inn,  1  Don;.  353;  the  Kio£  f.  the  Beoclien  oT 
Lincola's  Inn,  A  B.  &..  C.  BliS ;  Ante,  p.  56a 

s  The  King  e.  The  Archbiahop  orCenterbuiy,  8  But  213,  219,240;  and 
■ee  People  v.  CdIUd*,  19  Wend.  (N.  Y.)  R.  56.  A  mere  inchoate  rigU  is 
not  nifficient    People  «.  Trtuteee  of  Brooklyn,  1  Wend.  (N.  Y.)  R-  381. 

*  Rex  t>.  College  of  Phyaician^  7  T.  R.  281 

*  3  T.  R.  S75. 
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right ;  and  if  it  be  a  mere  equitable  right,  as  a  trust,  the  par^  will 
be  left  to  his  remedy  ia  equity.'  Id  the  case  of  the  Kugbj 
charity,  a  mandamus  was  refused  to  compel  the  trustees  to  pay 
increased  alms  to  claimaots  on  the  funds,  although  the  applicants 
were  at  an  advanced  age,  and  would  probably  be  dead,  before 
rehef  could  be  ^ad  in  chancery.' 

Courts  will  not  exercise  their  extraordinary  power  by  writ  of 
mandamus  to  effect  purposes,  as  well  effected  by  the  ordinary 
remedies  ;  and  accordingly  to  obtain  relief  by  this  process,  the 
applicant  must  not  only  show  a  specific  legal  right,  but  there  must  be 
DO  otberspecific  remedy,  adequate  to  enforce  that  right.*  Upoathis 
ground  a  mandamus  has  been  refused  to  compel  a  bank  to  permit  a 
transfer  of  stock  on  the  books  of  the  company,  since  conaptete  satis- 
faction, equivalent  to  a  specific  relief,  may  be  obtained  in  an  action  of 
the  case  ; '  and  to  compel  a  railway  company  to  carry  goods,  there 
being  nothing  in  the  set,  rendering  it  compulsory  on  the  company 
to  carry,  and  tbey  being  liable  in  an  action,  as  common  carriers.* 

1  Ibid.;  and  the  King  tk  The  Uuquiaof  Stafibrd,3T.  R.  646,651,  6S% 
per  Buller,  J. 

>  Bx  p&rte  Ragb;  Charitj  Traeteee,  9  D.  &  R.  2J4. 

3  Middleton'a  Case,  1  Bid.  169;  Rex  v.  Ward,  Fitzgib.  134;  Rex  v. 
Owes,  Comb.  399;  Rex  v.  Dean  end  Chapter  of  Dublin,  I  Stra.  538;  Rex 
*.  Barker  et  al.  1  W.  Hacks.  353;  Rex  tn  Harquia  of  Stafford,  3  T.  R.  651 -, 
R«x  V.  Canterburr,  S  Gael  3X9 ;  Rex  «.  Margate  Pier  Company,  3  E  & 
A.234;  Rex ff.  HajthoToe,  5  a  &  C.  4-2%  439;  Rez  «.  Severn  and  W;e 
Railway  Comp.  3  B.  St  A.  646;  Rex  «.  Dean,  3  M.  &  a  80;  Rex  v. 
BankofEDgland,  Doug.  536;  Rex  «.  ConnniBaionen  ofCnatoma,  1  Nev. 
&.  P.  <K.  E)  536 ;  5  Ad<rfph  &  Ellie  380;  The  Common  wealth  «.  Rosae- 
ter  et  al.  Tmsteea  of  St.  Hary'i  Chorch,  3  Binn.  (Penn.)  R.  368  ;  Shipley 
V.  the  MechanicB  Bank,  10  Johna.  (N.  Y.)  R.  484 ;  People  a.  Tniatees  of 
Brooklyn,  1  Wend.  (N.  Y.)  R.  318 ;  The  King  v.  the  Free  Fiahen,  &,c.  of 
Wbitatable,  7  Eaet,  356,  per  LawrsDCe,  J. ;  Boyce  e.  Rusael,  3  Cow.  (N. 
Y.)  R.  444;  The  People  v.  Mayor  of  New  York,  35  Wend.  (N.  Y.)  R.  680; 
Ex  parte  Lynch,  3  Hill.  (N.  Y.)  R.  45;  The  State  v.  Holiday,  3  Halat  (N- 
J.)  R.  305 ;  Oakea  «  Hill,  8  Pick.  (Haaa.)  R.  47 ;  Rex  v.  Windham,  Cowp. 
37& 

1  The  King  «.  the  Bank  of  England,  Dong.  S96 ;  Boyce  v.  Rmael  3  Cow. 
(N.  Y.)  R.  444 ;  Shipley  v.  The  Mechanics  Bank,  10  Johns.  (N.  Y.)  R.  484 } 
and  see  Aaytum,  &c  v.  Phteaix  Bank,  4  Coon.  R- 173. 

6  RobiiH  ex  parte,  7  DowL  (P.  CO  568. 
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It  has  been  refused  also  to  compel  a  bank,'  or  to  compel  a 
fishii^  company,'  to  produce  ibetr  accounts,  and  divide,  or  pay 
over  to  tbe  stockholders,  or  freemen,  ibe  profits  ;  tbe  remedy 
being  in  equity.  Neither  will  a  court  grant  a  mandamus  to  com- 
pel the  trustees  of  an  incorporated  church,  to  restore  the  prose- 
cutor to  tbe  possession  of  a  pew  to  which  he  claims  title, 
inasmuch  as  he  has  anoth^  complete  remedy,  by  an  action  on 
the  case  against  the  person  disturbing  him.*  And  in  England, 
mandamus  will  not  lie  to  a  corporation,  commanding  it  to  pay  a 
poor's  rate,  unless,  indeed,  it  be  shown  in  the  applicant's  afSda- 
vits,  that  the  corporation  bad  no  effects  upon  which  a  distress 
could  be  levied.*  It  is  hardly  necessary  to  add,  that  a  manda- 
mus will  not  be  granted  to  enforce  an  act,  as  a  reference  to 
arbitrators,  wbich  i(  is  evident  from  tbe  facts  could  hare  no 
result.* 

It  is  said  by  Mr.  Justice  Buller,  in  The  King  s.  The  Marquis 
'  of  Stafford,  that  if  the  party  applying  for  a  mandaoius  "show  a 
legal  right,  and  there  be  also  a  remedy  in  equity,  that  is  no  answer 
to  an  application  for  a  mandamus  ;  for  when  the  court  refuse  to 
grant  a  mandamus,  because  there  is  another  specific  remedy,  they 
mean  only  a  $pecijie  remedy  at  law,"  *  It  is  true,  that  the  courts 
in  laying  down  the  rule  usually  say,  that  mandamus  will  not  lie 
where  diiere  is  another  specific  legal  remedy  ;  but  in  The  King 
«.  Tbe  Free  Fbbers,  &c.  of  Whitstable,'  and  m  The  Ring  v. 

>  Tbe  King  «.  Tba  Bank  of  Eagltnd,  3  B.  &  A.  630,  622. 

>  Tbe  King  tr.  Tbe  Free  Fisben,  &c  of  Whiutable,  7  Eut,  356,  per 
Lftwrence,  J. 

3  The  Commoiiwealth  v.  KoaBeter  et  iL  Tnutees  of  St  Hai7^  Chnreb, 
3  Binu.  (Peon.)  R.  380 ;  ind  see  Francis  v.  Ley.  Cro.  Jac.  366;  Dswney  «. 
Dee  et  al.  ibid.  605.  Keorick  v-  Taylor,  3  Wile.  336 ;  Stocks  &  Booth,  1 
T.IL4a8. 

4  The  King  e.  the  Uaigate  Pier  CompaQj,  3  &  &  A.  931,  334, 33S. 

■  Reg.  «.  Northwick  Saringe  Bank,  9  Adolph  &  EUia,  Q.  B.  729;  1 
Perr.  &.  D&v.  477. 

*  3  T.  R.  651,  653 ;  and  see  the  People  «.  Mayor,  &c.  of  New  Yot,  10 
Wend.  (N.  Y.)  R  393 ;  Ei  parte  Nel«>a,  1  Cow.  (N.  Y.)  R.  433 1  The  Peo- 
ple v-  SuperviMRi  of  Albany,  13  JohiM.  (N.  Y.)  R.  414- 

'  7  East.  356,  per  I^vrence,  J. 
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The  Bank  of  EoglaDd,'  (be  Court  of  Kiog'a  Bench  gave  as  a 
reason  for  refusiog  a  maDdamus,  that  there  was  a  complete  reme- 
dj  ID  Chancery  ;  and  there  seems  but  little  reason,  at  the  present 
day,  for  a  court  of  law  refusing  to  notice  the  relief  that  chancery 
can  afford. 

In  order  to  exclude  the  writ  of  mandamus,  the  remedy  must, 
however,  be  adtqaate,  or  must  afford  tpedjic,  or  what  in  the 
case  is  equivalent  to  specific  relief.'  Thus,  though  trover  or 
detinue  would  lie  for  the  insignia  of  office  belonging  to  a  corpora- 
tion, yet  as  we  have  seen,  mandamus  lies  to  compel  the  old 
mayor  to  yield  them  to  the  new,  because,  as  is  said,  the  office  is 
annual,  and  it  is  necessary  that  the  mayor  should  have  them 
immediately,  in  order  to  command  the  more  respect.'  It  lies 
too,  to  compel  an  officer  lo  execute  the  duties  of  his  office,  though 
he  be  liable  to  penalties  or  an  action  of  the  case,  for  the  neglect 
of  them.*  And  though  it  was  admitted,  that  an  indictment  would 
lie  against  a  railway  company  for  injuring  their  railway,  so  as  to 
render  it  impassable,  the  act  of  parliament,  by  which  they  were 
incorporated,  providing  that  the  public  should  have  the  beneficial 
enjoyment  of  the  same,  yet  it  was  also  held,  that  mandamus  would 
lie  to  compel  the  company,  to  reinstate  and  lay  down  again  the 
railway ;  for,  it  was  said,  that  an  indictment  could  not  compel  the 
corporation  to  repair  the  road,  and  thai  at  all  events  a  considera- 
ble delay  must  take  place.*  In  the  case  of  Clarke  v.  the  Bishop 
of  Sarum,  reported  in  Strange,*  and  Andrews,'  it  appears  that 
the  court  ordered  a  mandamus,  where  a  qmrt  impedil  would  lie, 

1 3  B.  *  A.  633,  pel  Ba;ley,  J. 

>  See  Rey  •.  the  Bkok  of  Englind,  Doug.  536,  per  Lord  Mamfield. 

3  See  ante,  pigea  573,  573  i  and  Bex  v.  Dublin,  1  Stii.  537, 538,  539,  per 
Powya,  3m;  Rex  v.  0«reti,  Comb.  399;  Hex  r.  Ipcwich,  3  Ld.  Ray.  1336; 
Cr&wford  V.  Fooell.S  Burr.  1016;  Rex  v.  Monday,  Cowp.  539. 

*  Rex  V.  Everet,  C.  T.  H.  361 ;  HcColtough  «.  Brooklyn,  33  Wend.  (N. 
¥)  R.  456 ;  Western  e.  Brooklyn  S3  Wend.  (N.  Y.)  R.  334. 

*  The  King  v.  the  Severn  and  Wye  Railway  Company,  3  B.  &  A.  646, 
650, 651;  The  King  e.  the  ConimiBBioiiara  of  the  Dean  lucloaure,  2  H.  & 
a  80 ;  The  People  e.  Mayor,  &c.  of  New  York,  10  Wend.  (N.  Y.)  R.  293. 

*  3  Str«.  1063. 

*  Andr.  30. 
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opOD  tbe  ground,  that  the  formar  was  a  more  txptdiiiom  and  leti 
expentive  TBiaedj  thao  the  latter.  Thb  case  ia not,  however,  to 
bs  considered  as  authoritj'  ;  for  when  it  was  8ubsequ»itly  cited. 
Lord  MansSeld  remarked,  that  Mr.  Justice  Benoison  had  always 
thought  that  case  wrong  ;  and  added  as  a  reason,  that  no  case 
was  proper  for  a  mandamus,  but  where  there  is  do  other  specific 
remedy.*  We  have  hefore  seen,  that  as  the  remedy  for  a  free- 
hold office  by  assize  has  become  obsolete,  it  oever  makes  any 
part  of  tbe  consideration  whether  a  mandamus  ought  to  he  granted 
or  not.* 

If  discretionary  power  is  granted  to  a  corporation  or  its  officers 
over  any  subject,  tfaoi^h  the  court  may  issue  a  -mandamus  to  com- 
pel them  to  exercise  tbeir  discretion,  yet  it  will  not  control  them  in 
the  -exercise  of  it.  This  prmciple  is  illustrated  by  tbe  case  of  a 
visitor,  before  referred  to,  who  may  be  enforced  to  hear  and  de- 
cide an  appeal,  hut  whose  sentence  cannot  be  reversed.*  And 
where  all  the  powers  of  a  religious  corporation  were  vested  in 
certain  trustees,  and  a  mode  was  prescribed  by  sutute,  in  which 
any  corporations  derinut  of  altering  or  amending  their  charters 
might  proceed,  a  mandamus,  oo  the  motion  of  several  of  the 
members  of  the  corporation,  to  compel  the  trustees  to  take  tbe 
necessary  steps  to  alter  tbe  charter,  was  refused  on  the  ground, 
that  this  was  left  to  them  as  a  matter  of  discretion.* 

In  the  case  of  the  King  t>.  The  Bristol  Dock  Compuiy,*  too, 
where  it  appeared  tbat  tbe  directors  of  the  company  were  authof 
ized  and  required  "  to  make  such  alterations  and  amendments  in 
tbe  sewers,  as  were  necessary  in  consequence  of  the  floaimg  of  the 
harbor,"  it  was  held,  that  a  mandamus  in  the  terms  of  the  act  was 
in  the  proper  form  ;  and  that  it  was  neither  requisite  nor  proper  to 
call  upon  tbe  company  to  make  any  specific  alteration,  tbe  mode 
of  remedying  the  evil  being  left  at  their  discretion  by  the  act  of 
parliament.     Indeed  it  is  a  general  rule,  that  wherever  there  is  a 

>  Powell  tt.  Millbank,  1  T.  R.  399,  400,  401,  403,  in  tbe  note ;  Cowp. 
103,  n. 

>  Ante,  p.  507. 

3  Aote,  p.  547,  and  aee  Chtp.  XIX.  $  4  ""^  5. 

*  Cue  of  SL  Mary's  Cburcb,  6  Serg.  &  Rawie,  (Pcdd.)  R.  49a 

■  6  B.  &  C.  181. 
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discretionary  power  vested  in  officers,  the  Court  will  not  interfere 
hy  mandamus  ;  for  ihey  cannot,  and  ought  not  to  control  tbem  in 
the  exercise  of  it.' 

§  5.  If  the  applicant  for  a  mandamua  makes  out  a  proba- 
ble case,  in  general,  a  rule  is  granted  upon  the  defendant  to  show 
cause  why  the  writ  should  not  issue  ;  and  this  rule  must  be  direct- 
ed to  and  served  upon  the  persons  to  whom  the  writ  is  to  be  di- 
rected,  all  those  principally  interested  in  the  defence  being  inclu- 
ded in  it.*  Where,  however,  full  notice  has  been  given  to  bint  or 
those  against  whom  the  mandamus  is  prayed,  and  their  interests 
have  been  represented  before  the  court,  the  rule  has  been  dispen- 
sed with,  and  a  mandamus  granted  upon  motion.; '  though  without 
due  notice  of  the  motion,  a  mandamus  will  never  he  granted.* 
Buller  thinks  there  may  he  this  difference  between  a  mandamus 
to  restore  and  a  mandamus  to  admit ;  that  where  it  is  to  swear  or 
to  admit,  the  Court  will,  in  case  the  right  appear  plain,  grant  the 
writ  upon  the  first  motion  ;  but  where  it  is  to  restore  one  who  has 


1  Gile'a  Cue,  8t».  681 ;  Rex  v.  NoltiDghtm,  S«rer,  317;  Wilson  v.  Su- 
pfirviaora  of  Albany,  13  Johns.  (N.  Y.)  R.  414;  Hall  v.  Supervisors  of 
Oneida,  19  Johns.  (N.  V.)  R.  359 ;  Blunt  v.  Greenwood,  1  Cowen,  (N.  Y.)  R. 
19;  Ex  parte  Nelson,  ibid.  417 ;  Ex  parte  Bailey,  3  Cowen,  (N.  Y.}  R.  479; 
Hatter  ofGilbett,  3  ibid.  59;  En  parte  JohnBon,  ibid.  371;  Ex  parte  Bacon, 
6  ibid.  393 ;  Ex  parte  Benson,  7  ibid.  363 ;  Com.  «.  The  Judges  of  Comaon 
Pieas,  3  Bina  (Peon.)  R.  373  ;  Griffith  «.  Cochran,  5  ibid.  87, 103 ;  6  ibid.  456 ; 
Com.  V.  The  County  Commissioners,  5  ibicl.  536;  Reapublica  v.  Clarkeon,  1 
Yeatee,  [Penn.]  R.  46 ;  Respublica  «.  Guardians  of  tiie  Poor,  ibid.  476 ;  Anon. 
3  Penn.  R.  576 ;  Foreman  v-  Murphy,  ibid.  1034  ;  The  People  «.  The  Sup. 
Court  of  the  city  of  N.  Y,  5  Wend.  (N.  Y.)  R.  144;  Chase  «.  Blackstoue 
Canal  Co.  10  Pick.  (Mass.)  R.  344 ;  Rice  v.  Commiuionera  of  Middlesex,  13 
Pick.  (Haas.)  R.  335;  Gibbs  v.  Commissionera  of  Hampden,  19  Pick.  (Mara.) 
R.  308 ;  Inhabitants  of  Ipewich,  Petitioners,  &e.,  34  Pick.  (Maes.)  R.  34a 

.3B.  N.  P.  300;  Rex  v.  Bankes,  1  Wm.  Black.  445;  S.  C.  3  Burr.  R. 
1453;  Resv.  SL  John's  Coll.  Skin.  549;  People  v.  Ererilt,!  Caines,  (N.  Y.) 
R.  6;  Ez  parts  Boaiwick,  1  Coiren,  (N.  Y.)  R.  14a 

s  Ex  parte  Rogers,  7  Cowen,  (N.  Y.)  R.  536,  533,  533, 534 ;  and  see  Rex 
?.  Justices  of  Bei^faire,  Sajrer,  160;  Rex  v.  Aldermen  of  Heydoa,  Sayer, 
'«8,309. 

*  Anon.  3  Halst  (N.  J.)  R.  192. 
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been  remored,  ibej  would  first  gninf  a  rule  to  show  cause  why 
the  writ  should  not  issue." '  The  reasoQ  is,  that  in  tbe  fonuer 
case,  the  writ  is  graoted  merely  to  enable  the  parly  to  try  his 
right ;  whereas,  in  the  latter,  he  may  try  bis  right  without  tbe 
writ,  by  brmging  an  action  for  tnoney  had  and  received,  for  the 
profits.'  Upon  a  party's  appearing  to  show  cause  why  the  writ 
should  not  issue,  tbe  relator  has  the  affinuative.'  Where  a  rule 
is  obtained,  if  upon  it  the  defendant  do  every  thing  for  tbe  per- 
formance of  which  tbe  tent  is  sought,  tbe  rule  will  be  discharged, 
and  the  defendant  sared  the  expense  of  making  a  return.*  But 
though  he  do  all  that  is  required  of  him,  after  tbe  rule  is  made 
absolute,  and  before  tbe  issuing  of  the  writ,  yet  if  in  fact  the  writ 
afterwards  issue,  tbe  court  will  not  supersede  it,  but  leave  him  to 
show  bis  obedience  to  their  precept  in  his  return.*  The  defmi- 
dant  may  show  for  cause,  why  the  writ  should  not  be  granted,  any 
of  the  reasons  before  stated  why  the  writ  will  not  lie,  or  tbe  ap- 
plicant has  not  a  right  to  it,*  or  be  may  show  that  tbe  appli- 
cant has,  by  bis  own  neglect,  or  misconduct,  prechided  himself 
from  all  right  to  the  assistance  of  the  court.'  K  the  aflSdavita 
upon  which  cause  is  shown  by  the  defendant,  so  positively  and 
expressly  deny  the  facts  charged  in  the  affidavits  upon  which 
tbe  rule  to  show  cause  is  made,  that  if  tbe  denial  be  false,  an 
indictment  will  lie  for  the  perjury,  it  is  the  course  of  the  court  to 
discharge  the  rule,  and  leave  tbe  party,  upon  whose  application  it 
was  obtained,  to  prosecute  for  peijury.'  In  England,  if  tbe  affi- 
davits upon  which  cause  is  shown  are  sworn  before  a  commis- 
sioner, they  cannot  be  read  unless  tbe  name  of  tbe  place  where 
tbey  are  sworn  is  inserted  in  tbe  jurat.     Tbe  object  of  ttus  rule 


1  &  N.  P.  199. 

<  Rex  t.  Jotbftm,  3  T.  R.  577, 576,  per  Boiler,  J. 

s  The  People  o.  Throop,  12  Wend.  (N.  Y.)  R.  183,  note, 

*  Rex  V.  Liverpool,  1  BarDsrd,  63;  Anon.  Ibid.  363.. 
BIbid. 

*  Willceck  on  Hun.  Corp-  384,  38.^ 

1 1bid. ;  and  see  the  People  tr.  Delaware  C-  P.,  &  Wend.  (N.  Y.)  R.  21 
The  People  e.  Seneca  C.  P.,  2  Wend.  (N.  Y.)  K.  364. 

*  Per  Cariam,  Rex  «.  Hairiaoa  Sajer,  HI. 
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is,  to  point  oul  a  veoue  for  laying  the  perjury  if  the  affidavits  are 
false,  aod  to  assist  the  court  la  ascertainiDg  froaa  their  records 
the  fact  of  the  persoD  being  a  commissioner.'  Id  New  York, 
the  general  practice,  on  denying  motions  for  a  mandamus,  has 
been,  not  to  give  costs  ;  especially,  where  tbe  motion  is  merely 
ex  parte,  Bui  where  notice  of  tbe  motion  is  giren  to  the  adverse 
party,  and  the  law  is  plain  against  tbe  relator,  costs  will  follow  the 
denial.* 

If  after  the  parties  have  been  beard  upon  the  rule,  the  appli- 
cant still  has  a  reasonable  claim  to  tbe  writ,  upon  a  doubt  either 
in  fact  or  law,  tbe  rule  will  be  made  absolute  ;  though  it  is  said, 
that  the  court  will  not  readily  grant  applications  of  a  novel  kiod, 
which  may  probably  tend  to  tbe  disturbance  of  corporations  in 
general.*  It  is  oot  necessary  that  the  rule  of  court  should 
specify  the  whole  mandamus  ;  *  but  it  must  give  tbe  general  out- 
line, to  be  filled  up  in  the  more  particular  phraseology  of  tbe 
writ.*  In  New  York,  where  a  mandamus,  whether  alternative 
or  peremptory,  is  granted  upon  motion,  costs  are  not  usually 
given  to  the  relator  ;  but  if  he  wishes  to  secure  them,  he  must  go 
to  his  demurrer,  or  issue  in  fact.* 

§  6.  It  is  said,  that  writs  of  mandamus  were  originally  no 
more  than  letters,  by  which  the  king  enjoined  his  officers,  &c.  to 
do  their  duty  ;  and  that  it  was  not  until  tbe  twelfth  year  of  tbe 
reign  of  William  the  Third,  that  they  were  ever  entered  of  record  ; 
when,  a  rule  was  made,  that  they  should  be  entered  of  tbe  same 
term  they  came  io.'  They  b^re  now,  however,  become  formed 
writs,  and  like  other  writs  must  bear  teste  in  term.*    No  precise 

I  Rex  0.  West  Ridio;,  3  H.  &.  S.  494 
9  Ez  piTte  Root,  4  Cowen,  (N.  Y.)  R.  546. 

3  Rex  V.  Rye,  3  Esdj.  Cm.  468 ;  Rex  n  West  Looe,  5  D.  &  R.  589 ;  Will- 
cock  on  Hun.  Corp.  38S. 

•  Tbe  King  t>.  Williis  7  Hod.  362,  per  Chippie,  J. 

s  Willcock  oQ  Hon.  Corp.  3SB.  For  form  of  ii  rule  for  a  peremptory 
raandftmuB,  pee  Bx  parte  Jenninge,  6  Cowen,  (N.  V.)  R.  5S9. 

•  People  V.  Supervieora  of  Colnmbia,  5  Cowen,  (N.  Y.)  R.  291. 
T  Rex  p.  Dublin,  I  Stm.  54(^  per  FortaMoe,  J. 

•  Ibid. ;  and  3  Keble,  91. 
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form  19  oecessaiy  in  a  mandamus  ; '  but  it  is  in  substance,  a  com- 
maod  in  the  Mme  of  die  sovere^  power  to  persons,  corpo- 
ratioKs,  or  inferior  courts  of  judicature  witbin  its  jurisdiction,  re- 
quiring them  to  do  a  c^tain  speufic  act,  as  being  the  duly  of  their 
office,  character,  or  situation,  i^reeably  to  Hght  and  justice.* 
Though,  as  we  are  told  by  Mr.  Willcock,  the  writ  may  enlarge 
in  directing  those  things  which  are,  as  it  were,  incidents  to  a  man- 
damus ;  and  in  drawing  it  up  the  practice  of  the  court  is  to  be  ob- 
served, instead  of  adhering  to  the  strict  letter  of  the  rule,  yet,  in 
all  material  circumstances,  it  must  fallow  the  rule  upon  which  it  is 
founded.'  Accordingly,  where  a  motion  was  made  for  a  manda- 
mus to  the  mayor  of  a  corporaiioa,  to  assemble  the  body  and  do 
the  corporate  business,  and  in  drawing  up  the  writ,  they  made  it 
out  for  an  assembly,  and  to  admit  all  persons  bavii^  a  right  to  the 
freedom,  who  should  appear  before  them  and  demand  it,  the  writ 
was  superseded.*  And  where  the  rule  for  a  mandamus  to  the 
clerk  of  a  company  was,  to  deliver  all  the  hooks,  papers,  &c.  to 
the  neu  clerk,  and  the  writ  commanded  him  to  dehver  them  to  tht 
company,  the  variance  was  held  fatal  to  the  wriL* 

The  party  who  applies  for  a  writ  of  mandamus  must  see  that 
it  is  rightly  directed ;  for  if  it  he  directed  to  the  wrong  persons, 
k  may  be  superseded  on  motion  or  argument ;'  and  if  it  be 
directed  to  a  corporation  by  an  erroneous  name,  this  must  be 
relied  upon  in  tlw  return,  and  thereupoo  the  writ  is  superseded 
as  upon  a  plea  in  abatement.'  If  the  act  commaDded  must 
be  done  by  the  whole  corporation,  or  if  a  portion  of  the  act, 
by  the  whole  corporation,  and  another  portion,  by  the  head 
officer,  in  the  first  case,'  the  writ  o%^ht  to  be  directed,  and 

1  Rex  «.  NottiDgham,  8ar«r,  37,  pet  Lee,  C.  J.  For  fbnn  of  ICanduaiw 
•ee  Kant  e.  Greenwood,  1  Cowm.  (N.  V.)  R.  15, 93,  note,  «^ 

*  3  Sel.  N.  P.  (Wheat's  ed.)  8ta 
3  WUloock  on  Hun.  Corp.  387. 

«  Rex  «.  EinKtton,  1  Strm.  576 ;  8- &  8  Hod.  310;  S.C  11  Hod.38!L 
s  Rex  e.  Wildman,  3  5tnu  879,  880 ;  Rex  «.  Water  Eaton,  S  Smith,  SS. 

*  Rex  V.  Norwich,  1  Stn.  55;  Rex  v.  Hereford,  3  Salk.  701 ;  Rax  a. 
AbiDfdon,  1  Ld.  Ray.  560 1  Rex  v.  Smith,  3  Bl.  &  a  59a 

T  R«giiia  V.  Ipewich,  3  Ld.  Ray.  13S9  j  &  a  3  Salk.  435. 
*Rex«.Smith,3M.&&59e;  Rex  v.  AbinfdM,  1  Ld.  Ray.  560. 
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in  the  latter,'  it  is  most  proper  to  direct  it  to  the  whole  corporation  ; 
Bod  Dot  to  the  different  enumerated  classes,  or  iodividual  members, 
who  compose  it.  And  though  the  bead  officer,  who  is  an  integral 
part  of  the  corporation,  and  included  in  the  corporate  name,  be  dead, 
and  the  writhe  to  compel  an  election  totbe  vacant  place,  this  does 
not  alter  the  case.'  If  the  act  commanded  b  to  be  done  by  a  select 
body,  the  writ  may  be  directed  to  the  select  body,*  or  lo  the  whole 
corporation,*  smce  the  act  of  the  select  body  is  the  act  of  the  cor- 
poration. But  if  beiog  directed  to  a  eelect  body,  it  include  in  its 
directioa  any  others  tban  those  whose  duty-is  to  obey  the  com- 
mand, it  will  be  superseded  for 'misdirection.'  The  writ  must  be 
directed  to  the  corporation  or  select  body,  sot  only  in  their  proper 
names,  but  in  their  proper  capaci^,  and  the  application,  must  suie 
that  capacity.*  Tboi^b  several  persons  may  be  included  as 
prosecutors  in  the  same  writ,  at  the  discretion  of  the  court,  and 
will  be,  where  they  constitute  but  one  officer,  and  claim  in  the 
same  right;'  they  being  entitled  in  ^uofa  case  only  to  one  writ  ;* 
yet  several  distinct  rights  cannot  be  Jocluded  in  the  same  writ ; 
as,  to  restore  or  admit  several  persons  to  their  offices  in  the  same 
corporation.*     Neither  can  one  and  the  same  writ  of  mandamus 


1  £ez  t>.  Tregony,  8  Uod.  112, 128. 

■  Ren  V.  Borough  of  PlynioDth,  1  Barnard,  81 ;  Rex  v.  Cambridge,  4  Burr. 
2011 ;  Rex  e.  Smith,  2  M.  &  S.  596. 

3  Taylor  e.  Gloucester,  1  Rol.  409;  Rex  v-  Gloucester,  Holt's  R.45I; 
Pees  V,  Leeds,  1  Stra.  640,  n. ;  Rex  r.  Smith,  2  M.  &  S.  296. 

<  Holt's  Case,  Freem.  442,  and  n. ;  S.  C.  S.  Jones,  53 ;  Rex  v-  Abingdon,  1 
Ld.  Ray.  560;  Rex  v.  Gloucester,  Holt's  R.  45t ;  Rex  v.  Neirabam,  Sayer, 
312;  Rex«.  Smith,  2  H.  &  S.  59a 

s  Rex  e.  Smith,  2M.  &S.  598;  Rex  r.  Abingdon,  2  8alk.7O0;  S.  a  1 
Ld.  Ray,  560 ;  Rex  v.  Hereford,  2  Salk.  701 ;  Pees  «.  Leeds,  I  Stra,  640 ; 
Rex  e.  Norwich,  1  Stra.  55 ;  Rex  v.  Wigan,  2  Bnrr.  782. 

*  Papilion  and  DuboU  Case,  Skin.  64 ;  Rex  v.  West  Looe,  3  B.  &.  C  685 ; 
8.  C.  5  D.  &  C.  599. 

T  Rex  V.  Montacute,  1  Wm.  Black.  60 ;  Rex  v.  Kingston,  1  Stra.  578,  n.; 
Rex  p.  Ipwich,  1  Barnard,  407. 

*  Scott  V.  Morgan  ex  parte,  6  DowL  (P.  C.)  3S8. 

*  Rex  V.  Kingston,  1  Sb^S76;  Andover  Case,  2Sa1h.  433;  Anon.2Salk. 
436 ;  Rex  e.  Chester,  5  Mod.  11 ;  Rex  v.  Liverpool,  1  Barnard,  63 ;  Rex  e. 
Water  £aton,  2  Smith,  55. 
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be  directed  to  the  officers  of  several  corporations,  to  enforce  tbem 
to  perform  distioct  duties,  growing  out  of  distinct  liabilities.' 

The  right  of  the  applicant,  and  the  default  of  the  d^endant 
must  be  shown  in  the  writ  j  though  a  defect  in  these  particulais 
may  be  cured  b;  a  return  admitting  the  title,  and  avoiding  it  hy 
some  other  objection.'  Where  the  right  to  be  enforced  is  a  gen- 
eral right,  and  no  particular  person  is  mterested,  the  general  right 
must  be  shown  in  the  writ.^  The  writ  must  contain  convenient 
certainty,  in  setting  forth  the  duty  to  be  performed  ;  but  it  need 
not  particularly  set  forth,  by  what  uithority  the  du^  exists.*  If 
the  mandamus  be  to  compel  one  to  serve  in  a  corporate  office  to 
which  he  is  elected,  it  is  not  necessary  to  aver,  that  be  was  abb 
and  fit  to  serve,  but  only  to  state  his  liability,  election,  and  refusal 
to  undertake  the  office  without  reasonable  cause.'  It  is  said  by 
Mr.  Willcock,  that  the  command  must  be  to  perform  some  d^ 
nite  and  specific  act  or  acts,  so  that  a  certain  and  concltisive  re- 
turn may  be  made,  that  the  act  is  done.*  This  must  be  undei^ 
stood,  however,  to  refer  to  those  cases  in  which  the  officer  or  cor- 
poration acts  merely  in  a  ministerial  capacity  ;  and  not  where  the 
mode  of  action,  the  object  being  specified,  is  left  to  his  or  tb«r 
discretion.  Thus,  as  we  have  seen,  where  the  directors  of  the 
Bristol  Dock  Company  were  empowered  "  to  make  such  aJter- 
atioDS  aud  amendmeDts  in  the  sewers  of  the  city,  as  might  or 
should  be  necessary  in  consequence  of  the  fioatii^  of  the  harbor,** 

1  State  V.  Township  ComniiUQeB  of  Chaster  &  Eveshun,  5  Htkt.  (N.  J.) 

s  Rex  *.  Whiakii),  Andr.  3 ;  Rex  •.  Coopers  of  Neircutle,  7  T.  R.  548 ; 
pMt's  Case,  6  Mod.  310;  Rex  •.  Bristol,  1  Show.  388.  In  a  writ  to  admi^ 
however,  it  is  not  neceaBaiy  to  stot  b.  tender  of  the  fee  payable  on  admis- 
sioa ;  though  this  most  be  stated  in  tho  applicBition.  Uoore  •.  Hastings,  C 
T.  H.  363. 

3  Rex  v.  Nottingham,  SAyer,  36 ;  &  C.  BuL  N.  P.  301 ;  Eex  «.  Oevina, 
lb.  304. 

<  Bol.  N.  P.  au ;  Rex  v.  Betteawcntb,  2  Stn.  BSJ ;  Rex  «.  Ward.  3  lb. 
897. 

*  Rex  V.  Merchant  TafEors,  2  Lev.  300l 

*  Willcock  on  Hon.  Corp^  3M ;  and  see  Andovei  Case,  3  Salk.  433 ;  Anon. 
Ih.  436;  Rex  v.  Kingston,  1  Btn.  SK ;  Rex  v.  Water  Eaton,  3  Sojitb,  55; 
Rex  V.  Liverpool,  1  Barnard,  63L 
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a  maDdamus  (o  them,  "  to  make  such  alterations  and  amendments 
ia  the  sewers  of  said  city,  as  might  or  should  be  necessary  io  con- 
sequence of  the  floating  of  said  harbor,"  was  held  sufficient ;  and 
that  it  was  neither  requisite  nor  proper  to  call  upon  the  company 
to  make  any  specific  alterations,  the  mode  of  remedying  the  evil 
being  left  to  their  discretion.'  A  wnt  of  mandamus,  ordering  a 
corporation  to  command  certain  persons  to  do  an  act,  was  quashed 
as  absurd  ;  it  should  have  commanded  the  corporation  to  do  it.' 
If  the  mandamus  be  to  compel  an  election,  the  command  should 
not  be  to  elect  a  particular  person,  but  to  proceed  to  the  election 
of  some  one  to  supply  the  vacancy.'  The  term  "  eeufenfttu  " 
has  been  held  sufficient  to  include  corporate  documents,  in  a  man- 
damus to  compel  their  delivery  ;*  but  it  has  been  made  a  question 
whether  the  command  to  deliver  books  in  the  possession  of  an  ex- 
officer  should  be,  to  deliver  them  to  the  corporation,  or  to  the 
officer  who  is  to  have  the  custody  of  tfaem.  Though  they  must 
be  received  by  the  new  officer,  it  would  seem  most  proper  to  com- 
mand them  to  be  delivered  to  the  corporation.*  In  the  case  of 
The  King  v.  Nottingham,  however,  the  writ  commanded  the 
delivery  to  be  made  to  the  new  officer.* 

Unless  the  mandamus  be  peremptory,  the  command  >s  to  do 
the  act,  or  show  cause  to  the  contrary.  The  writ  will  not,  how- 
ever, be  superseded,  though  the  words  "  or  show  cause"  are 
omitted  ;  for,  it  is  the  very  nature  of  an  alternative  mandamus,  to 
compel  the  defendant  to  perform  the  act,  or  show  good  cause  for 
his  refusal.'    In  an  alternative  mandamus,  the  relator  sets  forth 


1  The  King  t>.  The  Briatol  Dock  Company,  6  B.  &  C.  161 ;  9  D.  &  R. 
309; 
s  RegiiM  V.  Derbf,  3  Salk.  43a 

3  Rex  e.  Bridgewater,  8  ChiL  R.  357 ;  Shattleworth  v.  Lincoln,  S  Bnlati. 
133 ;  3  RoL  Abr.  RestitoL  5 ;  Anoo,  S  Barnard,  237. 

4  Rex  V.  Nottingham,  I  Sid.  3). 

a  WiUcock  on  Mno.  Cor.  395 ;  Rex  e.  Holford,  3  Barnard,  330,  350 ;  Rez 
•.  WUdntan,  3  Stra.  879. 

*  Rex  «.  Nottingham,  1  Sid.  31. 

iR«xr.Owen,  5  Mod.  315;  S.  C.  Comb.  399;  Rent).  Bt.  John's  CoU.  1 
Vent  549.  For  fonn  of  alternative  mandamus,  aee  People  •■  Judges  of 
Wertcheater,  4  Cowen.  {N.  Y.)  R.  73. 
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Us  title,  or  tbe  facts  upon  wbicb  he  relies  for  relief,  tnd  this  he 
should  do  clearly  and  distinctly,  and  not  by  reference  to  affidavits 
and  papers  on  file  ;  and  by  it  on  tbe  other  band,  tbe  defendant  is 
required  io  do  tbe  particuhir  act  required,  or  show  cause  to  the 
contrary.' 

§  7.  Service  of  the  writ  should  be  made  upon  him  who  is  to 
make  the  return,  and  where  the  writ  is  directed  (o  the  corpora- 
tion, it  should  be  served  upon  tbe  head  officer.'  In  the  case 
of  Rez  V.  Fowey,'  however,  it  was  held,  that  a  personal  service 
on  the  town-clerk  of  a  public  corporation  was  sufficient  to  found 
an  application  for  an  attachment.  If  the  writ  is  informal,  the  party 
may  apply  to  amend  it  at  any  time  before  the  return,*  even,  it 
seems,  in  a  departure  from  the  rule  j  though  after  a  motion  to 
quash  the  writ  for  such  a  departure,  or  for  insufficieocy  in  sub- 
stance, it  must  be  superseded.*  If,  however,  the  objection  be 
to  the  form  of  the  writ  merely,  it  may  be  amended  by  leave  of 
the  court.*  After  the  return  has  been  made  and  traversed,  the 
court  will  not  permit  an  amendment  in  the  mandamus.'  In 
Rex  V.  The  Mayor  of  York,*  it  was  beld  by  Kenyon,  C.  J.  and 
Buller,  J.,  that  the  defendant  would  not  he  permitted  to  avail 
himself  of  any  exception  to  the  writ  after  the  return.  But  it 
would  seem,  that  tbou^  an  objection  to  the  form  of  (be  writ  may 
be  taken  before  tbe  time  (or  making  the  return  has  expired,  and 
that  after  that  time  the  court  will  not  supersede  the  writ,  until  the 
return  is  made,  unless  for  gross  faults,  or  because  the  writ  has 


1  Commereitl  Bank  of  Albany  «.  CuuJ  CoDuaiMionen,  10  Wend.  (N.  ¥.) 
R.  2Sl 
■  Rex  e.  Exeter,  12  Mod.  351. 
3  4  D.  &  R.  614. 

*  Rex  «.  Clitheroe,  6  Hod.  133,  per  Holt,  C.  I. 

s  Ibid.;  Rex  v.  Water  Eaton,  3  Smit^  55,  56 ;  Rex  a.  Mug.  Pier  Comp. 
3  B.  &  A.  2S4 ;  Rex  v.  KiogatoD,  1  Stra.  576;  Rex  v.  Wildman,  3  Sin. 
88a 

*Ibid. 

'  Rex  V.  Ma;or  of  Stafford,  4  T.  R.  GSa 

•  5  T.  R.  74,  75. 
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issued  erroneously,'  yet  that  an  objection  may  be  taken  after  the 
retuni,  although  tbe  return  is  bad,  and  indeed  at  any  time  before 
the  peremptory  raandanius  has  issued.*  "According  to  the 
ancient  practice,"  says  Mr.  Willcoclc,  '*  if  a  return  was  not  made 
in  due  time  to  the  original  writ,  an  alto*  issued,  and  a  pluritt 
returnable  immediately,  and  if  no  return  was  made  to  that,  oa 
affidavit  of  service,  an  attachment  was  obtained  against  the  defen- 
dant for  disobedience  to  the  process  of  the  court."  ^  Since  the 
9th  of  Anne,  ch.  20,  §  1,  to  compel  a  return  to  raandamua,  the 
court  of  King's  Bench  does  not  drive  the  prosecutor  to  an  aUa$ 
and  plurieSf  even  in  cases  not  falling  within  its  provisions  ;  but 
compels  a  rnturn  to  the  first  writ.* 

-  §  8.  The  return  must  be  made  by  the  body  or  persons  to 
whom  the  writ  is  directed  ;  and  if  the  writ  is  directed  to  a  cor- 
poration, though  the  bead  officer  be  merely  an  officer  de  facto, 
yet  be  must  join  in  the  retorn.'  Where  a  mandamus  was  dir 
reeled  to  B.  C.  and  others,  as  a  township  committee,  a  return 
made  by  them,  -  as  a  late  township  committee,  was  held  good.* 
The  same  certainly  is  required,  it  has  been  said,  in  a  return  to  a 
writ  of  mandamus  as  in  indictments,  or  returns  to  writs  of  habeas 
corpus.'  Whether  the  same  strictness  of  certainty  is  necessary 
in  a  return  to  a  mandamus,  as  in  an  indicmem,  may  weil  be 


1  Rex  e.  Noririch,  1  Stva.  SS ;  R«x  v.  Tregony,  6  Hod.  112 ;  Rex  tt 
Willingford,  S.Bamard,  133;  Roz  v.  Whitchuich,  ibid.  447;  Whitford  «. 
Jocun,  SeL  N.  P.  (Wheat's  ed.)  639 ;  Rex  v.  Kingston,  S  Mod.  318 ;  S.  C. 
11  Mod.  383 ;  Witlcock  on  Man.  Corp.  397. 

a  Rex  r.  Kiagston,  8  Mod.  SlOj  a  C  11  Mod.  383;  Rex  v.  Ward,  3  Stn 
6B7 ;  Rex  «.  Smith,  S  M.  &  S.  398 ;  Rex  v.  Margate  Piei  Company,  3  B. 
&  A.  333;  Willcock  on  Man.  Corp.  397. 

a  Willcock  on  Man.  Corp.  398 ;  Bj>d  oilea  Anon.  3  Salk.  434 ;  Da  Corta 
n  Russia  Company,  2  Sti.  783 ;  Anon,  11  Mod.  S65. 

*  Willcock  on  Mno.  Corp.  309,  400. 

^Manatou's  Cue,  T.  Ray,  365;  Steven's  Case,  ibid.  433;  Knight  n 
Walla,  1  Lntw.  519 ;  Rex  «.  liale,  Andr.  173 ;  Rex  s.  Clitheroe,  6  Mod.. 

isa 

•  Tbe  State  «.  Griscom,  3  Halst  (N.  J.)  R.  136. 
'  Per  Buller,  J.  Rex  t».  Lyme  RagUi,  Doug.  150. 
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doubled.  In  the  King  v.  Lyme  Regis,'  Lord  Mansfield,  Buller 
Justice  concurring,  says,  "  There  is  a  great  difference  between 
a  charge  as  a  ground  of  disfranchisement,  and  an  indictment.  Bi 
criminal  prosecutions,  technical  forms  are  established,  and  ot^^ 
to  be  followed.  If,  in  an  indictment,  yon  say  that  A.  forged,  and 
caused  to  be  forged,  the  proof  of  either  fact  will  support  tbe 
'  indictment ;  but  to  say  that  be  foiled,  or  caused  to  be  forged, 
would  be  bad.  This,  being  determined,  must  be  adhered  to. 
But  3ucb  nicety  is  not  required  in  accusations  against  a  corporator 
in  a  corporate  court.  Thert,  substantial  certainty  is  all  that  is 
necessary."  The  return  must,  however,  be  certain  upon  a  reason- 
able  construction  ;  and  where  -presumption  and  intendment  are 
permitted,  it  is  said,  they  will  be  in  favor  of  the  return.'  It  must 
state  facts,  and  not  conclusions  of  law,'  must  not  be  argumenta- 
tive, nor  aver  material  facts  hy  way  of  recital,^  but  must  positive- 
ly  and  expressly  °  assert,  deny,  or  answer,  all  facts  in  their  fall 
extent,  the  assertion,  denial,  or  avoidance  of  which  may  be 
necessary  for  justification  or  defence.*  Thus,  if  the  return  rely 
upon  the  misdirection  of  the  writ,  it  must  assert  positively  that 
it  is  misdirected,  and  show  in  what  manner.'  If  it  rely  upon  a 
judgment,  however,  (he  proceedings  upon  which  >t  is  founded 

1  1  Doug.  161. 

>UCo.99b;  Rex  r.  Abbgdon,  12  Mod.  401 ;  a  C  1  U.  R&y.  560;  8. 
C.  3Salk.  433;  Rex  «.  Sterling,  Sayer,  175;  Rex  v.  Lyme  Regis,  Dong. 
1S3,  154 ;  Willcock  on  Mud.  Corp.  403. 

3  Rex  V.  Liverpool,  2  Burr.  731 ;  Rex  «.  York,  5  T.  R.  76L 

4Rex  B.  WinchelBea,2Lev.  86;  Rex  v. Hereford,  6  Mod.  309 ;  Baiaet*. 
BamBUble,  T.  Ray,  1 53 ;  S.  a  1  Sid.  366 ;  Rex  «.  Coventir,  1  Ld.  Raymd. 
391 ;  S.  a  2  3>lk.  430;  Res  v.  Ilchester,  4  D.  &  R.  33a 

ft  Rex  V.  Maiden,  1  U.  Raymd.  481 ;  a  C.  2  Salb.  431 ;  Rex  c  Ipnricb, 
3  Ld.  Rajmd.  1239;  a  C.  2  Salk.  435;  CommeTCial  Bank  of  Albany  w. 
Canal  CommiesioneTs,  10  Wend.  (N.  Y.)  R.  2%  A  denial  may,  however,  be 
composed  of  aeveialaaaertloDB.  Rex  v.  King's  Lynit,  Andr.  105.  BetadeniU 
of  tbe  matteiB  of  the  writ,  witb  a  protoBtando,  is  ill.  Rex  «.  Bristol  Dock 
Co.  6  B.  &  C  181 ;  9  D.  &  R.  309. 

*  Rex  V.  Clapham,  1  VenL  111 ;  a  C  Rex  v.  President  dee  Harchas,  3 
Lev.  86;  Rex  «.  CovenliT,  Salk.  430;  Rex  «.  Ucbester,  4  D.&R.330; 
Rex  t*.  Lyme  Regie,  Dong.  79,  85. 

'Rex«.Ipewicb,3Ld.Rayiad.l239;  aC3Salk.43& 
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need  not  be  set  forth  ;  for  these  cannot  be  investigated,  except 
upon  writ  of  error,  unless  for  the  purpose  of  showing  fraud  or 
collusion.'  A  return  by  county  connnissoners  to  an  alternative 
mandamus  directing  them  to  take  supervision  of  a  bridge,  as  a 
part  of  a  highway  laid  out  by  the  court  of  Sessions,  was  held  good, 
though  the  return  set  forth  that  the  bridge  had  been  dedicated  to 
the  public,  without  averring  in  what  manner  ;  the  proceedings  of 
the  town,  which  were'  made  part  of  the  return,  showing  for  what 
purpose  the  bridge  was  built,  and  the  building  of  a  bridge  on  a 
highway  being  ipso  fatto  a  dedication  of  it  to  tbe  public*.  A 
retuni  to  a  writ  of  mandamus  need  not  be  single,  but  may  contain 
several  defences,  or  justifications  ;  and  if  one  of  these  be  suffi- 
cient, the  retuni  must  be  allowed  as  to  that.*  It  is  sufficient 
if  it  contain  a  legal  reason  for  not  obeying  the  writ,  though 
certain  facts  of  it  are  unsatisfactory  ;  for  these  may  be  considered 
as  surplusage,  and  the  remainder  tried.*  Where,  however,  in- 
consistent causes  for  not  obeying  the  mandamus  are  stated  in 
the  return,  it  must  he  quashed  ;  for,  taken  as  a  whole,  it  is  false.* 
Neither  the  signature  of  an  individual,  nor  the  seal  of  a  corpora- 
tion is  necessary  to  the  validity  of  a  return  by  them  to  a  man- 
damus.* 

Ouster  upon  quo  v>arratUo  is  always  a  sufficient  return  to  a 
mandamus  to  admit,  where  the  ouster  took  place  prior  to  the 
prosecutor's  acquisition  of  the  title  to  admission  upon  which  he 
relies.'    Where  the  writ  avers  generally,  that  tbe  prosecutor  has 

1  Rez  v.  West  Riding,  7  T.  R.  467 ;  Rex  v.  Suddia,  1  Eut,  315. 

*  Springfield  n.  CommissioDers  of  Hampden,  10  Pick.  (Maia.)  R.  59; 

*  Rex  V.  Norwich,  3  Ld.  Kvymi.  1344  ;  Wright  v.  Fawcett,  4  Burr.  S044 ; 
Rez  n.  Cambridge,  2  T.  R.  S6I. 

*  Rei  V.  Cambridge,  2  T.  R.  461 ;  Rex  v.  York,  6  T.  R.  495 ;  Rex  p. 
Bristol,  1  Show.  288 ;  Springfield  v.  CommtMiooera  of  Hampdeo,  10  Pick. 
(Mass.)  R.  59; 

0  Rez  e.  Chalice,  3Ld.  KvjmA.  848;  Thetford  Caae,  1  SBlk.192;  Rex 
th  St.  John's  ColL  4  Hod.  241 ;  Powol  v.  Price,  Comb.  41 ;  Liddleaton  v. 
Exeter,  Comb.  423 ;  S.  C.  13  Hod.  136 ;  S.  C.  1  Ld.  Rajmd.  SS3 ;  Rex  v. 
Holmes,  3  Burr,  1644. 

*  Widdnngton's  Cae^  T.  Ray,  68. 

T  Rex  e.  Serle,  8  Hod.  333  ;  S.  C  Rex  «;  Hull,  il  Hod.  3»1 ;  Rex  «. 
Taylor,  7  Mod.  17SL 
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been  elected,  it  is  sufficieiit  to  answer  generally  in  the  retnra, 
that  be  has  not  been  elected,'  or,  what  is  the  same  thing,  that 
be  has  not  been  duly  elected.*  This  general  answer,  however, 
is  not  sufficient  if  the  writ  sets  forth  certun  facts,  and  concludes 
with,  "  bj  reason  whereof  the  prosecutor  was  elected  ; "  but  the 
return  in  such  case  should  traverse  some  material  &ct,  on  tbe 
truth  of  which  the  election  is  founded  ;  or,  if  this  cannot  be  done, 
snd  tbe  &cts  -  stated  are  ncTertheless  insufficient  to  sustain  the 
election,  it  should  state  what  is  necessary  to  a  legal  election,  and 
negative  the  legal  nature  of  that  set  forth  in  the  writ.'  Wb^^ 
the  writ  -avers,  that  the  corporation  were  dulj  assembled  on  a 
certain  day,  and  elected  tbe  prosecutor,  it  is  not  sufficient  for  the 
return  to  admit  a  corporate  assembly  on  that  day  sufficient  for  the 
election  of  other  officers,  and  merely  to  aver,  that  they  were  not 
duly  assembled  for  tbe  election  of  the  prosecutor  7  but  some  fact 
must  be  stated,  showing  why  the  assembly  was  incompetent  to 
proceed  to  such  an  election.*  It  is  not  sufficient  to  return  that 
the  prosecutor  was  not  elected  at  the  time  tbe  writ  was  received  ; 
for  be  might  have  been  elected  before ;  but  if  the  writ  states  that 
he  was  elected  in  a  certain  week,  a  return  denying  his  election  in 
that  week  is  sufficient.*  If  the  corporation  are  entitled  to  judge 
of  tbe  fitness  of  tbe  prosecutor's  deputy,  tbe  return  to  a  manda- 
mus to  admit  him  may  state  that  right,  and  that  tbe  deputy  is  not 
a  sufficient  person.*  8a,  if  the  approbation  of  a  ceruin  officer, 
or  the  payment  of  a  certain  fine  is  necessary  to  entitle  the  prose- 
cutor to  admission,  tlie  return  may  state  that  fact,  and  aver  that 


1  Rex  V.  Ward,  Filzg.  195;  Rei  v. Htmood,  3 Ld.  lUymd.  1045;  Wrj|^t 
«.  Favcett,  4  Burr-  3044;  Co.  Lit  381;  MumUid's  Cue,  T.  lUj.  36S; 
Steven's  Cuo,  T.  Ray.  433 ;  Hereford's  Cue,  1  Sid.  309 ;  Rex  «.  Cornwall, 
llMod.l74;Reze.  Luiibert,13Mod.3;aC.Canh.l70;R«zti.CheAw, 
5  Mod.  11. 

>  Rez  V.  Lyme  Regia,  Doug.  84  ;  WiUcock  on  Mnn.  Corp.  413L 

3  Rex  e.  York,  ST.  R.76;  Rez  «.  Maiden,  1  Ld.  Raymd.  481;S.C3 
Salk.43t;  Rez  «.  Abingdon,  1  Ld.  Raymd.  560;  S.  C.  3  Salk.  433 ;  Rex 
v.  Ludloir,  8  Mod.  370 ;  Rex  v.  Whisbin,  Andr.  3. 

«Rexc.York,5T.R.74,75. 

>  Rex  e.  Clapham,'  1  Vent.  HI ;  Rei  i>.  Penrice.  1335^ 
*  Rex  H.  Claphao),  1  Vent  111. 
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be  has  not  been  Bpprored,*  or  tbat  be  has  cot  paid  the  fiae.* 
Where  certain  days  are  appoialed  for  admission  to  a  cotporatioD^ 
and  no  person  is  admissible  at  any  other  time,  the  return  to 
a  mandamus  to  admit  may  show  this,  and  if  it  negative  the  right 
to  be  admitted  at  any  other  time,  it  will  be  sufficient.'  A  re- 
turn to  a  mandamus  to  admit,  that  the  office  is  already  full,  is 
insufficient ;  for  if  the  prosecutor  has  the  prior  title,  the  pos- 
sessor is  merely  an  officer  de  facto  ;  and  if  the  title  of  the  pos- 
sessor is  good,  the  return  should  show  ibat.* 

Ouster  in  9U0  warranto,  outlawry,'  or  that  tbe  prosecutor  in 
due  manner  resigned  his  office,*  are  good  returns  to  a  mandmos 
to  restore  ;  and  in  the  latter  case,  though  a  deed  is  necessary  to 
tbe  resignation,  that  the  resignation  was  by  deed  will  be  implied 
in  the  general  averment,  as  a  legal  requisite.^  Il  is  an  insufficient 
averment  of  a  resignation,  that  the  prosecutor  bad  consented  to 
be  turned  out ;  it  should  be  more  certain,  as  tbat  the  prosecutor 
resigned.*  "Where,  however,  the  resignation  is  by  mere  implica- 
tion, as  by  the  acceptance  of  an  incompatible  office,  a  general 
averment  of  resignation  is  insufficient ;  but  the  return  must  show 
the  particulars.'  The  return  need  not  show  the  authority  of  the 
whole  body,  or  a  select  class,  to  accept  a  resignation  ;  for  with 
either  this  authority  is  incidental  to  the  right  of  appoiGtmeut.'"  In 
every  case  of  amotion  or  disfranchisement,  the  return  should  show 
precisely  the  cause  of  the  same,  and  the  proceedings  had  ;  as, 
that  an  assembly  of  tbe  proper  persons  was  duly  held,  notice 
given  to  the  prosecutor,  a  conviction  of  an  offence,  and  an  actual 
amotion  or  disfranchisement  th«eupOD,  in  order  that  the  court 

1  Wright  V.  Fawcett,  4  Batr.  3044. 
»  Taveiner^  Case,  T.  Ray.  447. 
>  Rex  «.  Wfaiabio,  Audr.  3. 

*  Ka.  V.  Ward,  Fitig.  195. 

6  Rex  ».  Brirtol,  1  Show.  388. 

■Rex«.RippoD,  ILd-Rarmd-SeS;  a  C  3  Balk.  433. 
'Ibid. 

■  Reg.  V.  Lue,  2  Ld.  Riymd.  1304;  S.  C  11  Mod.  370;  &  C.  FortMC 
37& 

*  Tanior  e.  Baudirich,  1  Sid.  SOSl 
w  Rex  V.  Tidderlej,  1  mi.  14. 
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imj  judge  of  (he  legality  of  the  cause,  and  tbe  regularitj 
of  the  proceedings.  Accordin^y,  if  the  return  merely  allege, 
that  the  prosecutor  was  duly  arnoved  or  expelled  the  corpora- 
tioa  for  a  violation  of  duty,  without  specifying  the  chaises  upon 
which  be  was  convicted,  or  '*  tbe  manner  of  proceeding,  it  is 
insufficient.'" 

If,  however,  the  officer  is  an  officer  at  tbe  will  of  tbe  corpora- 
tion, the  return  should  state  that  circumstance,  and  that  he  xm 
duly  removed  on  (he  determination  of  their  pleasure,  without  as- 
signing any  other  cause  ;*  for  If  they  allow  it  to  appear,  that  be 
has  a  permanent  right  to  his  office,  and  set  forth  an  insufficirat 
cause  of  amotion,  he  will  be  entided  to  a  peremptory  writ  for  his 
restoration.*  In  general,  any  causes  of  amotion  duly  set  forth  in 
tbe  return  are  good  answers  to  the  writ  for  restoration.*  The 
acta,  however,  constituting  the  cause  of  amotion  must  be  specifical- 
ly set  forth,  and  such  general  allegations  as  these,  "  for  reiDOviog 
servants  of  ibe  corporation,  who  ought  only  to  he  displaced  by  tbe 
common  council,"  or,  *'  that  the  prosecutor  has  been  guilty  of  gen- 
eral neglect  and  otnission  of  duty  in  his  office,"  wiiboui  stating 
particular  instances  of  neglect  or  omission,  are  insufficient.*  And 
where  the  rules  of  a  religious  socierr  inSicled  tbe  penalty  of  ex- 
pulsion on  any  member,  who  should  commence  a  suit  at  law 
against  another  member,  ^'  except  the  case  were  of  such  a  nature 
as  to  require  and  justify  a  process  at  law,"  a  return  to  a  man- 
damus to  restore  a  member  to  bis  standing,  which  set  forth  the 
rule,  and  that  the  expelled  member  bad  commenced  a  suit  at  law 
against  another  member,  without  averring,  that  the  case  was  not 

-1  Kexv.  DoDcaster,  Sel.  N.  P.  1053;  Bruce'a  Case,  3  Stn.  619;  Rezib 
AbiDgdon,  3  Salk.  4.t3 ;  Btgg's  Case,  II  Co.  99 ;  Rex  v.  Liverpool,  3  Burr. 
731, 73-2;  a  C.  3  Kenyon,  431 ;  The  CommoDweslth  a.  The  GoiraiuM  of 
the  Poor  of  the  Cit;  of  Philadelphia,  6  Serg.  St  Rawle,  (Penn.)  R.  469^  pw 
Duncan,  J. 

■  Rex  V.  Thame,  1  Stra.  1  IS ;  Dighton'a  Case,  1  Vent  77,  83. 

3  Rej  «.  Caropion,  I  aid.  14 ;  Rex  e.  Ipavich,  S  LA.  Raymd.  1340 ;  R«z 
i>.  Oxon.  3  Salk.  43& 

*  For  cause*  of  amotion,  see  Cbap.  XII. 

0  Rex  V.  Wilton,  5  Mod.  359 ;  &  G.  13  Mod.  113;  Rex  «.  York,  3  Ld. 
Rajmd.  1566 ;  Rax  •■  Doocutw,  Sayer,  39. 
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of  auch  a  nattire  as  to  require  and  justify  a  process  at  law,  was 
held  to  be  insufficient.'  Where,  however,  the  coostitution  of  the 
corporation  required  the  officer  to  be  learned  in  ihe  laws  of  tbe 
land,  a  general  returu,  that  he  was  not  learned  in  the  laws  of  the 
land,  was  adjudged  sufficient ;  "  for,  said  Kelyng,  chief  justice, 
if  he  was  learned  in  the  laws  of  the  land,  be  might  have  cause 
for  the  fabe  return,  and,  if  it  was  found  for  him,  he  should  be 
restored."*  It  is  held,  that  a  roan  cannot  be  removed  from  one 
office  for  misconduct  in  another  ;  and  the  return  should  show  by 
express  statement,  or  necessary  implication,  that  the  prosecutor 
had  misbehaved  in  the  office,  from  which  he  was  removed.*  If 
the  power  of  amotion  be  in  the  body  at  large,  it  is  unnecessary  to 
set  it  forth  in  the  return,  since  the  law  implies  it ;  *  but  a  return 
to  a  luandamus  to  restore  an  expelled  member  or  officer,  that  be 
was  tried  and  expelled  by  a  select  body  t)r  number,  without  show- 
ing by  what  authority  this  select  body  or  number  acted,  is  in- 
sufficient.' Where  it  was  shown  that  the  power  of  amotion  was 
in  the  mayor  and  aldermen  and  such  burgesses  as  had  been  alder- 
men, it  was  held  sufficient  to  allege  tn  the  return,  that  the  amotion 
was  by  the  mayor  and  burgesses,  according  to  tht  chorttr.' 

In  the  King  v.  Shrewsbury,^  where  the  return  stated  tbe  amo- 
tion to  have  been  made,  "  at  a  meeting  of  the  mayor  and  the  ma- 
j(»  part  of  the  aldermen  and  common  council  dvly  ofKtnblcd," 
upon  its  being  objected,  that,  inasmuch  as  this  was  not  the  com- 
mon and  ordinary  business  of  the  corporation  to  be  done  by 

>  Green  v.  Africaii  MethoOiet  Epiacopal  Societ;,  1  Serg.  &  Rawle,  (Penn^ 
R.254. 

<  Rex  o.  Lord  Htwlea,  I  Veat  145;  &  C.  2  Keb.  770,778,  79C;  ac. 
cited  Rex  o.  Coventry,  1  Ld,  Rsymd.  3&1,  per  Holt,  C  J. 

3  Rex  V.  York,  3  Ld.  Raymd.  1566;  Rex  e.  Lyme  Regis,  Doug.  177, 
181. 

*  Rex  V.  Lyme  Regis,  Doug.  153, 154 ;  Bnithwaite'B  Case,  I  Vent  19. 

s  Rex  0.  York,  S  Ld.  Raymd.  1566 ;  Symniers  v.  Regem.  Cowp.  5ft) ;  Rex 
r.  Feveraham,  8  T.  R.  356;  Rex  v.  Lyme  Regis,  Doug.  153;  Rex  «.  Cam- 
bridge, Fort.  303;  8.  C.  3Ld.  Raymd.  1346;  Green  e.  African  Methodiet 
Epiacopal  Sociely,  1  Serg.  &  Rawie,  (Penn.)  R.  354. 

•  Rex  e.  Peveisham,  8  T.  R.  356 ;  Btaithwaite's  Case,  I  Vent  19  (  Rex 
V.  Doncaster,  Sayer,  37 ;  S.  C.  6.  N,  P,  S05. 

'  7  Hod.  303, 303. 
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charter  on  a  particular  day,  the  return  should  state  a  general  swn- 
mons  of  all  the  retident  membert.  Lord  Hardnicke,  with  wbom 
the  court  concurred,  held,  that  the  words  "  itdy  assembled " 
were  sufficieot,  and  that  the  special  oumner  of  summoning,  &c. 
would  come  in  eridence.  In  Rex  t>.  Lirerpool,'  howerer,  it  was 
subsequently  adjudged  by  the  Court  of  King's  Bench,  ibat  if  a 
select  number  of  the  corporation  have  power  to  amave,  and  do 
amove  on  a  day  not  directed  by  the  charter,  all  that  are  wiituD 
summons  must  be  summoned ;  and  that,  in  such  case,  it  is  not 
sufficient  to  allege  in  the  return,  "  that  they  were  dufy,  or  in  due 
manner,  met  and  assembled  ; "  but  it  ^ould  be  expressly  alleged, 
'*  that  they  were  all  tummoned."  Where  the  power  of  amotion 
was  vested  in  "the  mayor,  aldermen,  and  common  council  assem- 
bled," an  allegation  according  to  the  legal  effect,  that  "  the  mayor 
and  major  part  of  the  aldermen,  &c."  assembled,  &c.  was  con- 
sidered sufficient.*  If  the  c^cer  is  entitled  to  it,  the  return  must 
specifically  aver  notice  to  him  to  appear  and  defend  himself,  or 
must  show  that  the  corporation  did  what  they  could  to  summoa 
him.*  This  averment  of  summons  is  sufficiently  made  by  "  we 
caused  to  be  summoned,  &c  ;  "  but  not  by  "  we  commanded  the 
proper  officer  to  summon  him,"  *  nor  under  a  recital,  as,  "  al- 
though he'was  summoned.'"  If  the  return  show  a  total  deser- 
tion of  the  municipality,  and  it  does  not  appear,  that  the  officer 
subsequently  returned  to  it,*  or  if  it  show  that  the  prosecutor  actu- 
ally appeared  and  defended  himself,'  no  previous  summons  need 

1  3  Burr.  731,  &c 

»  Rex  V.  BhrewBbury,  7  Hod.  203 ;  Hwdiricke.  C.  J.  dnbitanta. 

3  Res  n.  King's  Lynn,  Canningh.  98 ;  Rex  o.  Cambridge,  Fort.  906;  & 
C.3Ld.Raymd.  1346;  Rez  v.  Gtakin,  8  T.  £.  309;  CommoDwealth  «. 
FenDaylvaiiia  Beneficial  Inatitaaon,  S  Serg.  &  Rawle,  {Pean.)  R.  141 ;  sm 
Chap.  XIL  j  4. 

*  Bnithwaite'B  Cue,  1  TenL  19. 

■  ComntoDwealibv.  FennBylvaniaBeaefldal  Inatitatioo,  3  Serg.  &  Rawie, 
(Penn.)  R.  141. 

•  Rez  V.  Exoti.  IShonr.  361;  S.  CRexv.  Glfde,  13  Mod.  38;  8lC4 
Hod.3& 

'  Rex  *.  Cfaallie,  1  Ld.  Raymd.  335 ;  Rez  «.  Wihon,  3  Balk-  438 ;  Rex 
t>.Gaaliii),  ST.  R.  309:  Commoawealtb  *.  Pemwrlvaoia  I 
tioD,  3  Serg.  4c  Rawie,  (Peao.)  R.  141. 
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be  alleged.  Tfae  retuni  must  also  state  specificallf  the  chaises, 
that  were  made  against  the  prosecutor  as  grounds  for  liis  amo- 
tion,* and  that  they  were  either  proved  on  oath,  or  confess- 
ed.' If  it  be  necessary,  that  the  amotion  should  be  under  the 
corporate  seal,  or  be  entered  on  the  corporation  books,  it  is  not 
necessary  to  aver  that  it  was  so  done  ;  for  this  will  be  implied  in 
the  general  averment,  that  he  was  amoved.*  Where  a  return  to 
a  mandamus  to  restore  a  common-cou[>cil-man  averred,  "that 
they  were  chosen  yearly,  and  that  before  the  coming  of  the  wtit 
they  were  chosen  and  contbued  for  a  year,  and  at  the  end  of  the 
year  were  duly  amoved  from  their  offices  by  the  election  of 
others,"  it  was  held  had  for  its  uncertainty  ;  for  it  should  have 
shown  ibe  time  when  they  were  elected,  so  ±at  it  might  have 
appeared,  that  they  were  not  amoved  before  the  espiratioti  of 
their  year.*  It  is  held,  that  in  case  of  an  officer  at  pleasure,  a 
new  election  is  an  actual  amotion  ;  and  hence  that  a  return  to  a 
mandamus  to  restore  such  an  officer,  that  he  was  only  an  officer 
at  pleasure,  and  that  upon  due  summons  to  choose  another,  they 
did  choose  another,  and  thereby  the  former  was  removed,  was 
not  objectionable  for  argumentativeness.*  The  return,  '*  not 
amoved  by  us,"  has  been  held  sufficient.^  It  is  a  good  return  to 
a  mandamus  requiring  books  and  papers  to  be  delivered  up,  to 
say,  "  that  on  and  since  the  teste  of  the  writ,  A.  had  not,  nor 
has  had  the  books,  &c.,  or  any  of  them,  in  bis  custody,  power, 
or  possession ; "  and  if  it  is  unnecessarily  stated  by  him,  that 
he  had  them  not  on  a  prior  day,  be  b  not  bound  to  negative 


1  Rez  V.  Carliale,  6  Mod.  103 ;  S.  C.  Port.  300 ;  The  ComDMDwnllti  «. 
The  Gaardiant  of  the  Poor  of  the  City  of  Philadelphia,  6  Serg.  St  Rawie, 
(Penn.)R.469. 

■Rex  «.CarlisIe,eUad.  99;  Rex  v.  Wilton,  5  Mod.  358;  S.  C.  3  Salk. 
438;  Rbz  e.  Feverahatn,  8  T.  R.  356. 

>Rei  V.  Cbalke,  1  Ld.  R8ymd.2a6;  S.  C.  5  Mod.  258;  Willcock  on 
Mnn.  Corp.  43a 

*  Rm  ».  Chesler,  5  Mod.  H. 

0  Res  V.  Contnburr,  11  Mod.  404 ;  &  C.  1  Str.  674 ;  Rez  «.  Thune,  1 
Str.  115. 

*  Lucu  V.  Colcbeater,  in  Herefoid'e  Cam,  1  Sid.  3ia 
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a  pouflssion  intermediate  between  that  da^  and  the  teste  of  the 
writ.' 

§  9.  In  England,  b/  statute  9th  of  Anne,  it  is  made  lawful  for 
persons  prosecuting  writs  of  mandamus  to  plead  to  or  traverse 
anj  of  the  material  (acts  contained  in  the  return.  Before  that 
statute,  if  the  return  was  sufficient  in  law,  but  falsa  in  fact,  it 
could  not  be  called  in  question  in  the  proceeding  in  wluch  il  was 
made,  any  more  than  the  ordinary  return  of  a  sheriff;  but,  if  the 
public  were  concerned,  the  remedy  was  by  criminal  information  ;* 
if  an  individual  was  the  party  more  particularly  interested,  bis 
only  remedy  was  an  action  on  the  case  for  a  false  return.' 

In  this  country,  unless  the  statute  of  Anne,  or  some  similar 
statute,  has  been  adopted  or  enacted,  the  only  remedy  for  the 
prosecutor,  if  the  return  be  false,  is  an  action  against  him  or  those 
who  have  oiade  the  false  return.*  If  (be  facts  staled  in  the 
return  necessarily,  imply  what  is  false,  an  aciion  lies  as  well  as  if 
the  return  stated  an  express  falsehood.  Thus,  a  corporation  set 
forth  in  a  return  their  charter,  and  as  do  special  power  of  amotion 
was  given  thereby  to  the  whole  body,  or  any  select  part,  the 
implicatbn  was  (hat  his  power  was  vested  in  the  whole  body. 
Lord  Mansfield  considered,  that  if  there  were  another  charter,  or 


>  Rsx  p.  Round,  1  Nev.  &  M.  427;  1  Har.  &.  Woll.  546. 

<  Rez  f.  Spolland,  C  T.  H.  185 ;  Rex  v.  Siir^ooB,  I  Salk.  374 ;  Rex  v. 
Abingdon,  3  Salk.  431,  433 ;  a  C  13  Mod.  309 ;  8.  C.  Caith.  499 ;  ADon. 
13  Mod.  559 ;  Rex  v-  Peltiward,  4  Burr.  3453 ;  Rez  v-  Willianwon,  3  &  & 
A.  5B3 ;  Rex  e-  Barou,  3  B.  &  A.  434  j  Rex  r.  Lancaatcr,  I  D.  &  R.  4SS. 
On  the  inforinatioD,  if  judgment  goea  against  tlie  defendauta  for  Uititj  of 
the  return,  thej  will  be  fined,  and  t  peremptory  mandunua  awarded  agaion 
Iheni.  Rez  d.  Surgeona,  1  Salk-  374;  Rex  v.  Abingdon,  3  Salt  431,433; 
a  a  13  Hod.  308. 

3  ManatoD'a  Case,  T.  Ray.  3&5 ;  Turner'a  Case,  4  Sid.  3S7 ;  Bagg'a  Case^ 
II  Co.  99,  b.;  Kynaston*.  Shrawabury,  3  Str.  1053;  Rich  v.  Pillcington, 
Carth.  171 ;  Bui.  N.  P.  304 ;  Howard  c  Gage,  6  Han.  R.  462. 

*  Howard  v.  Gaga,  6  Maas  R.  463.  In  New  York,  by  itatute,  the  penon 
prOMculing  the  writ,  may  demur  or  plead  to  lueh  of  the  facta  cootained  in 
the  return  aa  he  thinka  proper.  1  R.  L.  107,  §  3;  3  R.  a  586,  j  S5;  The 
People  V.  The  Commiaeiooera  of  Hudson,  6  Wend.  (N.  Y.)  R.  559. 
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by-law  reslraiDiDg  this  power  to  a  select  class,  and  that  were 
not  set  out,  there  could  be  no  doubt  but  an  action  would  lie  ; 
iDastnuch  as  this  would  he  misleading  the  court.'  And  though  a 
return  be  true  in  words,  if  it  be  false  in  substance,  an  action  Ires.* 
In  an  action  for  a  false  return,  it  is  said  to  be  inimaterial,  whether 
the  mandamus  ought  originally  to  have  been  granted,  or  not ;  at 
least,  after  a  plea  affirming  (he  truth  of  the  return,  says  Mr. 
Willcock,  it  shall  be  taken  pro  confeao,  (hat  the  writ  was  granted 
and  the  return  made  by  the  defendant-"  In  England,  judgment 
upon  the  sufficiency  of  (be  return  to  the  mandamus  must  be 
actually  entered  upon  the  record,  before  the  action  for  a  false 
return  can  be  commenced.*  To  obtain  by  it,  too,  a  peremptory 
writ,  it  should  he  brought  in  the  court  of  King's  Bench  ;  inas- 
much as  that  court  will  not  take  judicial  notice  of  a  judgment  in 
the  Common  Pleas,  and  the  peremptory  writ  commences  with  a 
statement,  that  the  return  is  false,  provt  constat  nobis  ptr  recor- 
dum.*  It  seems,  however,  that  where  in  an  action  for  a  false  return, 
judgment  was  given  for  the  defendant,  and  upon  writ  of  error, 
judgment  wa^  reversed  in  the  Exchequer  Chamber,  the  court  of 
King's  Bench  granted  a  peremptory  mandamus,  before  judgment 
was  entered,  saying,  it  was  a  mandatory  writ,  and  not  a  judicial 
writ  founded  on  the  record."  Where  there  are  several  joint  pro- 
secutors of  a  writ  of  mandamus,  the  action  for  a  false  return  must 
be  brought  by  them,  or  the  survivors  of  them,  jointly ;  for  the 
peremptory  mandamus,  which  issues  on  judgment  that  the  return 
is  false,  must  pursue  the  form  of  the  writ  in  the  action  for  the 
false  return,  and  cannot  be  granted  to  ooe  without  the  rest.''    If 


1  Rex  *.  Ljme  Regis,  1  Dong.  156- 

■  Bnitliiraite'a  Case,  1  VeaL  ]9;  Rex  v.  lorme  Regis,  1  Doug.  159,  per 
Bnller,  J. 
*Green«.  Pope,  1  Ld.  Ray.  1%;  Willcock  on  Hun.  Cor;^  438. 

*  Eufleld  V.  Hills,  a  Lev.  339  i  a  a  T.  Jones,  116. 

e  Green  o.  Pope,  1  Ld.  Rsy.  1S8;  S.  C  Skin.  670  i  Anon.  SS«lk.42ei 
Foot  e.  Prowae,  2  Str.  698. 

•  Bui.  N.  P.  203. 

»  Wtrd  ».  Brampeton,  3  Lev.  362  i  Greene.  Pope.  1  Ld.Rsym.  128 •,  Rex 
V  Andover,  3  Salk.  433;  a  C  13  Mod.  333;  Butler  v.  Eews,  13  Uod. 
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ibe  false  return  be  made  bjr  several,  the  aclioD  ma^  be  brought 
agaiost  (hem  joinllf  or  sererally,  as  on  any  other  tort.'  And 
though  the  return  be  made  in  the  name  of  the  corporation,  the 
action  may  be  brought  against  the  particular  person  or  persons 
who  caused  it  to  be  made.*  In  such  case,  however,  if  the  defen- 
dant should  prove  (hat  the  return  was  made  contrary  to  his  will, 
but  that  he  was  overruled  by  a  majori^,  this  would  be  good  evi- 
dence under  the  geueral  issue,  not  guilty,  and  the  pla'mtiff  will 
be  non-suited.*  The  declaration  in  an  action  for  a  false  return 
tteed  not  all^e  that  it  was  the  duty  of  the  defendant  to  obey  the 
mandamus  ;  for  this  is  admitted  by  bis  alleging  in  the  return  a 
reason  for  his  not  obeying  the  writ/  It  must,  however,  aver  that 
the  return  was  made  by  the  defendant ;  and  proof,  that  the  man- 
damus was  delivered  to  tbe  head  officer  of  a  corporation,  and 
has  a  return  made  upon  it,  is  prima  fade  evidence  that  he  made 
it.*  Proof,  that  tbe  defendant  was  served  personally  with  an  alias 
mandamus,  and  told  the  person  who  served  him  with  the  writ| 
"  that  be  should  take  care  that  a  return  was  made  to  it,"  and 
farther,  ibat  two  rules  of  court  were  made,  one,  for  ao  attach- 
ment against  the  defendant  for  not  making  a  return,  and  the  other, 
to  discbarge  that  rule  upon  paying  the  costs,  and  appearing,  &c. 
was  held  sufficient  proof  that  the  defendant  made  the  return.* 
Tbe  declaration  sets  forth  the  return  with  sufficient  certainty,  if 
it  set  forth  that  it" was  made,  "  modo  tt  forma  wfnenti."'  In  an 
action  for  a  false  return  to  a  mandamus  to  admit,  it  was  held 
immaterial  on  what  day  the  plainliff  laid  his  election,  so  that  it 
was  before  action  brought ;  but  that  where  there  is  a  customary 

349;  Rez  v.  Montacute,  1  Wm-  BUcba.  60;   WUlcock  on  Hud-  Cor.  439, 
440. 
I  Rich  t>.  Pilkington,  Garth.  171, 17% 

*  Enfield  V-  Hills,  T-  Jones,  116;  S-CSLev-  339;  Rex  v.  Rippon,  1 
Ld.  Raym.  564;  S.  C-  Con]yDa,86;  Reg.  b.  Chalice,  3  U.^Raym-  819; 
Rich  B.  PilkJnetoo,  Garth.  171 ;  Vaughan  «.  Lewia^  Garth.  399. 

3  Rich  V.  Pilkington,  Garth.  173. 

*  Mayor  ofNorwich'a  case,  13  Hod.  333: 
B  Reg.  V.  Chalice,  3  Ld.  Rajm-  849. 

*  Vaoghan  v.  Levis,  Garth.  SSS. 

*  PnUoi  K  Palmer,  I  Ld.  Raymd.  496 ;  Rex  «.  PoveB,  3  f^m.  Black.  787. 
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day  of  election,  if  the  plaintiff  does  not  prove  his  election  oo  that 
day,  though  he  has  laid  it  right,  yet  he  must  fail.' .  The  action  for 
a  false  return  is  local,  but  the  venue  may  be  laid  either  in  the 
county  where  the  return  was  made,  or  that  Id  which  it  appears  of 
record.*  Where  the  returo  to  a  mandamus  is  that  the  prosecutor 
was  not  elected,  the  plaintiff  in  bis  action  must  fal»fy  the  returo 
by  showing  his  own  title.' 

§  10.  Oo  application  for  a  mandamus,  where  both  parties 
have  been  fully  heard,  and  there  is  no  dispute  about  facts,  the 
court  will,  if  perfectly  satisfied,  without  goiog  through  the  forms  of 
an  altemaliTe  mandamus,  grant  a  peremptory  maudamus  in  the 
first  instance.*  Where,  however,  a  rule  for  a  peremptory  man- 
damus has,. in  such  case,  been  obtained,  the  court  will  sometimes 
vacate  the  nile,  and  grant  one  for  an  alternative  mandamus  only, 
so  as  to  bring  the  question  more  fully  and  solemnly  before  them 
txa  the  return.*  The  court  will  not,  however,  award  a  peremp- 
tory mandamus  on  a  part  of  the  record,  whilst  proceedings  on  the 
first  mandamus  are  incomplete.*  Upon  the  return  of  ao  alterna- 
tive mandamus,  if  the  return  be  disallowed  as  insufficient  in  law, 
or  inconsistent  with  itself,  the  court  will  grant  a  peremptory  writ, 

1  VaughiD  V.  Lewis,  Caitb.  228. 

>  Lord  t>.  FrsncU,  12  Mod.  408 ;  Riuael  v.  Sucelen,  1  Sid.  216 ;  Rez  p. 
Oxford,  2  B&]k.  669;  Catnenn  v.  Gray,  6  T.  11.363;  Rex  *.  Newcuile,  1 
EasL  116. 

3  Cnwfbrd  v.  Powell,  2  Burr.  1013;  S.  C  l.Wm.  Black.  239;  WUIcock 
on  MuQ.  Corp.  442. 

*  Ex  parts  JeoniDgrs,  6  Caw.  (N.  Y.)  R.  2S9  v  Ex  parte  Rogers,  7  Cow.  (N. 
Y.)  R.  526,  533,  534 ;  The  People  t.  Throop,  13  Wood.  (N.  Y.)  R.  183 ; 
ConiTnoDtrealtb  v.  President,  Managers,  and  CompaDj  of  the  Anderson  Fei- 
ly,  Wtterford,  and  New  Haven  Turnpike  Road,  7  Serg.  &.  Rawte,  (PeDO.) 
R.  6.  For  form  of  rule  for  peremptory  mandaniDS,  see  Ex  parte  Jenoinga, 
6  Cow.  (N.  Y.)  R.  S39.  The  rule  for  a  peremptorj  mandamui  hmj,  if  the 
court  please,  be  granted  nisi,  bo  as  to  allow  them  time  for  sdviaameDt ;  and 
if  they  do  not  alter  their  opipioa  in  the  course  of  the  same  term,  the  writ 
Issces.    Rez  v.  Tappendeo,  3  But,  192. 

s  Ex  parte  Jennings,  6  Cow.  (N.  Y.)  R.  529,  535,  536,  where  see  form  of 
rtile  for  peremptory  mandamnti 

•  Reg.  V.  Baldwin,  8  Adolidk  &  EUis,  947 ;  3  Fen-  &.  Dav.  134. 
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to  which,  as  its  name  implies,  the  only  answer  is  implicit  obedi- 
ence.' And  on  motioa  for  a  peremptory  maodamus,  the  court 
do  not  look  at  the  affidavits  on  which  the  alternative  writ  was 
founded  ;  but  to  the  tetucn  to  the  alternative  writ.'  Tet,  notwith- 
standing the  insufficiency  of  the  return,  if  it  appear  that  the 
applicant  ought  not  to  have  the  writ ;  as,  if  on  a  mandamus  to 
restore,  it  seems,  that  though  irregularly  amoved,  he  may,  upon 
restoration,  be  immediately  amoved  for  a  sufficient  cause,  the 
court  will  not  grant  the  peremptory  writ.*  But  if,  however,  they 
have  merely  the  power  to  amove  again,  as  in  case  of  an  offict?  at 
pleasure,  and  it  he  not  incmnbent  upon  them  as  a  duty  to  exercise 
it,  the  peremptory  writ  may,  it  seems,  be  granted.*  This  writ  is 
issued,  too,  upon  judgment  for  the  plaintiff  in  an  action  for  a  false 
return  to  an  alternative  mandamus,  if  the  action  be  brought  in  the 
same  coiirt,^  though  it  be  carried  up  by  writ  of  error,  and  judg- 
ment affirmed  in  the  court  above.*  Neither  a  bill  of  exceptions, 
nor  a  writ  of  error  in  the  action  for  a  false  return  delays  the 
issuing  of  the  peremptory  writ ; '  though  it  seems  that  a  ax>tioD 
for  a  new  trial  stays  the  writ  until  the  motion  is  disposed  of.* 

1  SteveD^  Cue,  T.  Ray.  433;  Rex  v.  Cambridjre,  Fortes.  205;  Rezv, 
Norwich,  3  Ld-Rnyaid.  1245;  Rei  b.  Ilche»tEr,  4D.&.&.aS9;  The  Peo- 
ple «.  Seymour,  6  Cow.  (N.  Y.)  R.  S79.  And  ia  England,  where  the  retuni 
jj  not  void  on  the  face  of  it,  the  court  will  not  allow  its  vtliditj  to  be  que»> 
tioned  bj  motion  to  take  it  off  the  file  upon  ■.ffidavit;  it  cm  onlj  be  di^ 
cussed  on  a  concitittm  ia  the  regolar  way.  Rex  v.  Payne,  3  Nev.  &  P.  (Q. 
B.)  165. 

I  The  People  v.  Hudson  Sl  Stuyveetnt,  7  Wend.  (N.  Y.)  R-  474. 

3  Rex  o.  Campion,  1  Sid.  14 ;  Rex  v.  Axbridge,  Cowp.  533 ;  Rex  v.  Grif- 
fiths, 1  D.  &  R.390;  S.  C.Sa&  A.735;  Commercial  Bank  of  Albanj  «. 
Canal  Co^  10  Wend.  (N.  Y.)  R.  25. 

*  Protector  et  Rex  v.  Campion,  S  Sid.  97,  I  Sid.  14 ;  Rez  «.  Oxon.  S  Salk. 
439 ;  Rex  t>.  Slatfoid,  5  Mod.  316 ;  Reg.  v.  Ipawich,  3  Ld.  Raymd.  134a 

*  Bockley  v-  Palmer,  3  Salk.  431 ;  Green  e.  Pope,  1  Ld.  Raymd.  138 ;  8. 
C-  Skin.  670 ;  Anon,  but  S.  a  2  Salk.  438 ;  Foot «.  Ptowae,  3  Sir.  696. 

•'B.N.  P.303;  Foot*.  Prowse,  S  Str.  686 ;  see  Rex  «.  Amety,  X  Amtr. 
183. 
»  Wrigtit  ».  Sharp,  11  Mod.  175;  B.  N.  P.  200. 
■  Ibid. ;  Dublin  v.  Dowgste,  1  P.  Wma.  350 ;  contra  Ruding  p.  Newel,  3 
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A  return  to  a  writ  of  inandanius  was  allowed  to  be  swarded  bj 
the  Supreme  Court  of  Massachusetts,  after  exceptions  to  it  had 
beeb  filed.*  Though  the  direction  of  the  alteroalive  mandamus 
was  erroneoua,  the  peremptorj'  writ  founded  upon,  and  issuing  to 
enforce  it,  must  be  directed  in  the  same  manner ;  and  by  their 
return  to  the  substance  of  the  alternative,  the  defendants  are 
precluded  from  objecting  to  the  direction  of  the  peremptory  writ.* 
In  case  of  an  officer  restored  by  peremptory  writ  for  irregularity 
of  the  amotion,  and  insufficiency  of  the  cause  alleged,  it  was  held, 
that  the  writ  was  obeyed,  though  the  corporation  summoned  hira 
to  show  cause  why  be  should  not  be  amoved,  at  the  same  time 
that  they  restored  bim,  and  in  pursuance  thereof  amoved  him  for 
the  same,  or  nearly  the  same  ofiences.*  If  the  writ  is  not  effect- 
ually obeyed,  the  prosecutor  may  object  to  the  filing  of  the  return.* 
Where  it  was  proved  that  a  peremptory  maodamus  was  unfairly 
obtained,  tbe  court  set  it  aside  on  motion.' 

§11.  If  tbe  defendant  neglects  to  make  a  return  to  a  writ  of 
mandamus,  an  attachmeut  issues  against  bim,  under  which  the 
court  punish  the  contempt,  and  enforce  obedience  to  their  writ. 
If  tbe  defendant  in  such  case  be  a  corporation,  the  attachment 
issues  only  against  the  persons  guilty  of  the  contempt  in  their- 
natural  capacity.*  If  the  mandamus  is  directed  to  several  in  their 
natural  capacity,  unless  all  join  in  making  the  return,  the  attach- 
ment for  disobedience  must  issue  against  all,  whether  guilty  or 
not,  though  when  they  are  before  the  court,  their  punishment  will 
be  proportioned  to  their  offences.'  Where  no  return  was  made 
to  a  mandamus,  because  the  parties  to  whom  it  was  directed 
could  not  agree   on  a  return,  inasmuch  as  they  disagreed  as  to 


1  Springfield  v.  Commissionera  or  Hampden,  10  Pick-  (Hua.)  R.  59- 
a  Reg.  V.  Ipswich,  3  Ld.  Raymd'  124(X 

*  Reg.  V.  Ipswich,  3  Ld.  Rajmd.  1340 ;  Bagg's  Cmc,  1 1  R.  99,  b. 

*  Reg.  V.  Ipsirich,  3  Ld.  Rs;md.  1363. 

*  The  People  «.  Everitt,  I  Caines,  [N.  Y.)  R.  8. 

*  Uill'i  Case,  T.  Ray.  153. 

'  Case  of  the  Bailifis  of  BrMgenorth,  3  Str.  808 ;  Rex  •.  Salop.  Bal.  N.  P. 
301, 303  i  Neir  Saraio,  Comh.  337. 
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certain  rights  under  the  charter,  a  decision  upon  whicli  was 
involved  in  the  return  to  he  made  ;  the  court,  instead  of  granlii^ 
an  attachment,  allowed  the  parties  to  enlw  into  a  rule  to  try  their 
right  under  a  feigned  issue,  whether  the  prosecutor  was  or  was 
not  elected.'  An  attachment  issues  after  a  peremptory  rule  to 
return  the  first  writ,'  or  for  a  neglect  to  return  a  peremptory  writ 
on  the  day  assigned,*  or  for  n^ecting  to  make  a  return  to  the 
plVTxea ;  *  but  not  for  neglecting  to  make  a  return  to  the  first  writ 
on  the  day  assigned.*  So  it  is  granted  if  a  frivolous  return  is 
made,  or  if,  when  the  writ  is  'directed  to  the  head  officer,  and 
also  to  the  corporation,  he  makes  a  return  contrary  to  the  con- 
sent of  the  corporation.*  The  application  for  an  attachment  is 
made  by  a  motion  for  a  rule  nm,  founded  on  affidavits,  upcm 
which  the  defendant  may  show  cause,  unless  the  contempt  be 
gross,  when  the  rule  is  made  absolute  at  first.'  Where  the 
peremptory  writ  was  directed  to  a  corporation,  an  attachment 
was  granted  upon  proof  of  a  personal  service  upon  the  town  clerk 
alone.*  And  in  The  King  v.  Tooley,*  upon  affidavit  that  the 
defendant  had  kept  out  of  the  way,  so  thai  persraal  service  of  a 
peremptory  writ  could  iwt  be  made  apoa  him,  and  that  the 
writ  had  been  lefl  at  his  house,  the  court  ordered  him  to  show 
cause.  If  a  mandamus  is  served  upon  all  those  to  whom  it  is 
directed,  and  a  motion  for  an  attachment  against  all  of  them  Is 
made,  it  is  sufficient  to  produce  an  affidavit  of  service  of  the  writ 
at  the  time  of  showing  cause  upon  the  attachment ;  nor  is  even  tUs 
necessary,  unless  required  by  the  other  side.  But  if  the  writ  were 
served  upon  some  of  the  members  only,  and  the  attachment 


1  Rex  e.  Rje,  3  Bum  798. 

a  Coventry  Cue,  S  Salk.  439 ;  Anon.  lb.  434;  Anon.  Comb.  234- 

3  Rex  e.  Fawey,  S  D.  &  R.  614. 

*  CoveDtiy  Caee,  2  Balk.  439 ;  Anon.  2  Salk.  434. 

*  Ibid. ;  Adod.  Comb.  334. 

*Rex  «.  RobinwD,  8  Hod.  336;  Rex  v.  BiMkiiM,  a  T.  H.  18B ;  Rex  a. 
Abingdon,  13  Mod.  306. 
'  Tidd's  Prac  484 ;  Chaunt  v.  Smart,  I  Boe.  &  PdL  477. 

*  Rex  V.  Fowey,  5  D.  &  R.  614. 

*  IS  Hod.  313. 
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is  mored  against  thorn  aloae,  they  ougfal,  it  seems,  to  bare  an 
opportuDity  of  answering  the  affidavit  of  tbe  special  service  of 
llie  writ.'  Lord  Holt  says,  that  there  are  "two  sorts  of 
attachments  upon  a  mandatory  writ ;  tbe  one  entitles  the  par^ 
to  his  action  for  damages,. and  that  must  be  upon  tbe  plurie« ; 
aod  tbe  other  punishes  the  contempt,  which  nay  be  upon  the 


>  Rflz  «.  Eehun,  2  Bunud,  265. 

«  Anon.  12  Hod.  348;  Anon.  13  Hod.  164. 
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CHAPTER  XXI. 
or  inroBUATioNa  in  the  nature  of  quo  warsahto. 

§  I .  As  by  ibe  feudal  law  the  king  was  the  source  of  all 
public  franchises,  (be  method  of  proceeding  against  those  who 
exercised  them  without,  or  inconsistently  with  his  grant,  was  in 
bis  name,  under  the  direction  of  his  attorney  general.  Anciently, 
this  method  was  by  the  original  writ  of  quo  warranto,  called  the 
king's  writ  of  right  for  franchises  and  liberties,  which  commanded 
the  sheriff  of  the  county,  to  summon  the  defendant  to  be  at  such  a 
place  before  the  king  at  his  next  coming  into  iha  county,  or 
before  the  justices  itinerant  at  the  next  assize,  "  when  they  sbould 
come  into  those  parts,"  to  show,  "  jtw  wominto,"  "by  what 
warrant,"  be  claimed  the  franchises  mentioned  in  the  writ.  This 
writ  has  now  become  obsolete  ;  but  it  is  the  origin  of  informations 
in  the  nature  of  quo  warranto  at  (he  common  law,  filed  in  Eng- 
land by  the  King's  attorney  general  of  his  own  authority,  or  by 
the  King's  coroner,  commonly  called  the  master  of  the  crowa 
office,  formerly  of  his  own  authority,  but  since  the  statute  4  and 
5  of  Wm.  &  Mary,  c.  IB,  under  sanction  of  the  Court  of  King's 
Bench.* 

Informations  in  the  nature  of  a  quo  varranlo  are,  in  England, 
of  three  kinds.  The  first  is  an-  information  filed  by  the  auomey 
general  of  his  own  authority  ;  the  second  an  information  filed  by 
the  King's  coroner,  or  (he  ma5(er  of  the  crown  office,  under  the 
direction  of  the  court,  in  the  exercise  of  its  common  law  jurisdic- 
tion ;  and  the  third  a  similar  information  by  leave  of  the  court,  in 
pursuance  of  tbe  statute  of  Anne,  c.  20.  3,  4.     This  last  species 

iStat  quo  irarTanto,  6  Ed.  I,  §5;  18  Ed.  I,aUt8.2,3;  StraU  Harcella, 
9  Co.  99;  Rez  «.  Trinity  House,  1  Bid.  86;  Hex  ■.  Trelfttroey,  3  Barr. 
1616;  SKrdoiiCorpL39S,403,4II;  Witlcock  on  Mun.  Corp.  453;  S  SeL 
N.  P.  (WhekC'fl  ed.)  673, 873 ;  BlMe  «.  Aabley,  1  Pike,  (Arkon.]  R.  ^79, 
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of  tDrormatioD  is  the  one  usually  employed,  id  England,  in  cases 
where  corporations  of  a  municipal  character  are  concerned  ;  and 
its  object,  mode  of  issuing,  and  general  requisites  will  be  best 
understood  by  a  reference  to  ibe  statute  by  which  it  was 
authorized.  By  this  statute  it  was  enacted,  that,  "  if  any  person 
or  persons  shall  usurp  or  intrude  into,  or  unlawfully  hold  and 
execute,  the  offices,  of  mayors,  bailiK,  portreeves,  or  other 
officers,  or  the  franchises  of  bui^esses  or  freemen  in  any  city, 
town  corporate,  borough,  or  place  within  England  or  Wales,  it 
shall  be  lawful  for  the  proper  officer  of  the  Court  of  Queen's 
Bench,  the  courts  of  sessions  of  counties  palatine,  and  the  courts 
of  grand  sessions  in  Wales,  with  the  leave  of  the  said  courts 
respectively,  to  exhibit  one  or  more  infoi;matioD  or  informations, 
in  the  nature  of  a  9110  uarratUo,  at  the  relation  of  any  person  or 
persons  desiring  to  sue  or  prosecute  the  same,  and  who  shall 
be  mentioned  in  such  information  or  informations,  to  be  the 
relator  or  relators,  against  Gucb  person  or  persons  so  usurping, 
intruding  into,  or  unlawfully  holding  and  executing  any  of  the  said 
offices  or  franchises,  and  to  proceed  therein  in  such  manner, 
as  is  usual  in  cases  of  information  in  the  nature  of  qvo  war- 
ranto." ' 

Id  our  owit  country,  informations  in  the  nature  of  quo  warranto 
are  filed  in  the  highest  courts  of  ordinary  jurisdiction  in  several  of 
the  States,'  either  by  the  attorney  general  of  his  own  authority, 
or  by  the  prosecutor  who  is  entitled  pro  forma  to  use  his  name,' 
as  the  case  may  be.  The  Supreme  Court  of  Arkansas,  however, 
has  decided  that  that  court  has  no  jurisdiction  over  an  information 
!d  the  nature  of  a  quo  warranto,  under  that  clause  of  their  consti- 
tution, which  authorizes  the  court  to  issue  writs  of  fuo  warranlo, 
on  the  ground  that  the  former  is  a  criminal,  and  the  latter  a  civil 
proceeding,  and  that  the  power  "  to  issue  other  remedial  writs, 

I  9  Anne,  c.  SO,  $  4 ;  and  ode  it  in  Wiilcock  on  Mun.  Corp.  460,  461. 

■  4  Cow.  (N.  Y.)  R.  103,  n.  a. ;  The  People  v.  Richardson,  6  Cow.  [N.  Y.) 
R.  103,  n. ;  Common  wealth  v.  Fowler,  10  Hasa.  R.  2S0 ;  Reepublica  e.  Grif- 
filha,  3  Dallae,  [Peon.)  R.  112;  The  Slate  e.  Foeter,  2  Holit.(N.  J.)  R.'lOl; 
The  Bute  v.  the  C\tj  Council  o{  Charleaton,  I  Rep.  Const  Ct  (S.  C.)  36. 

3  RM^lica  tt.  Griffitbe,  3  DalL  R.  113- 


D.qit.zeaOvGoOt^lc 


608  PRIVATE  CORPORATIOHS.  [CH.  XXI. 

granted  by  the  constitutioo,  embraces  only  such  writs,  other  than 
those  specifically  eDinnerated,  as  may  be  properly  used  in  the 
exercise  of  appellate  powers,  or  of  the  power  of  cODtrol  over 
inferior,  or  other  courts,  expressly  granted  by  the  coDstitution."' 
At  common  law,  strictly  speakiog,  no  such  persou  as  a  relator 
to  an  information  is  known ;  *  be  being  alu^tber  a  creature  of 
statute.  But  the  courts  in  this  country,  even  where  no  statute 
similar  to  that  of  Anne  prevails,  allow,  in  their  discretion,  inform- 
ations to  be  filed  by  private  persons  desirous  to  tiy  their  rig^, 
in  the  name  of  the  attorney  general ; '  and  these  are  comioonly 
called  relators  ;  *  though  no  judgment  for  costs  can  be  rendered  for 
or  against  them.*  Though  in  form  these  iolbrmations  are  criminal, 
in  their  nature  they  are  but  civil  proceedings  ; '  and  hence,  it  was 
decided  in  Pennsylvania,  that  they  did  not  fall  within  the  prohilu- 
tion  of  the  tenth  section  of  the  ninth  article  of  the  constitution  of 
that  Stale,  which  declares,  "  that  no  person  shall,  for  any  indicu- 
ble  ofience,  be  proceeded  against  criminally  by  information ; " 
the  court  observing,  "  that  the  constitution  refers  to  informations, 
as  a  form  of  prosecution,  to  punish  an  o&nder,  without  the 
ioterventioo  of  a  grand  jury ;  whereas,  an  information  in  the 
nature  of  a  writ  of  <jao  uarranto  is  applied  to  the  mere  purposes 
of  trying  a  civil  right,  and  ousting  the  wrongful  possessor  of  an 
office."'     For  the  same  reason,  it  was  decided  in  Indiana,  that 


1  SUte  V.  Ashley,  1  Pike,  (ArlttLn.)  R.  S79. 

*  Bull  N.  P.  311 ;  Sel.  N.  P.  (Whett'«  ed.)  874,  n.  4  ;  Tbe  Coannon- 
WMlth  V.  Woelper  et  aL  3  Sei^.  &  lUwle,  (Pean.)  R.  53;  The  Common- 
vulth  V.  Arriaoii  et  al.  15  Serg.  &  Rawle,  (PeDo.)  R.  137,  sod  caoea  thnv 
cited.  Tbe  meatioD  of  a  relator  ia,  however,  no  more  thao  anrplusage.  Rex 
*.  Williama,  1  Burr.  408,  per  DeDoison,  J. 

3Se8publieap.GTiffitha,SDaIlaa,(FeDiL)R.]13,ll3;  Commonwaalth e. 
The  UuioD  Ins.  Co.  in  NewbnrTport,  5  Mqai.  R.  331,  333. 

*  The  Commonwealth  on  On  rdaiioit  iff  CtemnU  *.  Airiaon  et  aL  IS  Serf. 
&  Rawle,  (PeDD.)  R.  127. 

>  Rex  «.  Williimi,  1  Burr.  407, 408,  409 ;  Cominonwealth  «.  Woelper  et 
•I  3  Serf.  St  Rgwle,  {Penn.)  R.  53. 

*  Rex  tr.  Francia,  3  T.  R.  4B4  ;  3  Eyd  on  Corp.  43& 

'  Reapublict  v-  Wra;, 3  Dallas, (Penn.)  R.  490, ffil,  per Shii^ien,  J. ;  Coco- 
moDwealth  *.  ftvwn,  I  Svrg.  &  Bawl^  (Penn.)  R.  389,  pH  Tilffaman,  C  J. 
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the  Ivelfth  secdoa  of  the  first  anicla  of  the  constitutioD  of  that 
Slate,  "(bat  no  person  shall  be  put  to  answer  any  criminal 
charge,  but  by  presentmeut,  indictment,  or  impeacbiaeot,"  does 
not  prohibit  a  fiw  warranto  information.' 

§  3.  In  Eo^and,  the  crown  baa  at  all  times  a  right  to  in- 
quire into  claims  to  any  office  or  franchise,  and  to  remove  the 
parties,  unless  they  can  show  a  complete  legal  title  thereto.*  In 
prosecution  of  this  right,  the  attorney  general  may  of  his  own 
authority,  and  without  any  application  to  the  court  for  leave,' 
exhibit  an  informatioo  in  the  nature  of  a  quo  tearranto,  in  the 
Court  of  King's  Bench,  agaicst  those  who  assume  to  act  as  a 
corporation,  to  compel  them  to  show  by  what  prescription,  statute, 
or  charter,  they  malce  title  to  the  franchise  ;  or  against  an  individ- 
ual who  possesses  a  corporate  office,  or  any  other  franchise,  to 
compel  him  to  show  his  right.*  The  attorney  general  may  also 
file  an  information  against4  body  corporate  in  ils  corporate  name, 
compelliog  it  to  show  by  what  title  it  holds  a  franchise  alleged  to 
be  usurped."  Informations  of  this  kind  were  filed  in  New  York 
by  the  attorney  general,  ic  the  Supreme  Court  of  that  Sute, 
against  several  corporations,  alleging  that  they  exercised  banking 
privileges  without  authority  from  the  legislature.  The  first  of 
these  cases  was  The  People  e.  Utica  Insurance  Company.*  In 
this  case  it  appeared,  thftt  application  had  been  previously  made, 

>  Bank  of  VinceDiiM  o.  State,  1  Blacbf.  {Ind.)  R.  XT. 

*  Per  Yates,  J.,  Rex  e.  Dawea,  and  Rex  v.  Martin;  OpiDion  of  Mr.  J. 
Yatea,  quoted  in  The  King  e.  Clarke,  1  East,  4a 

'  Per  Abbott,  C  J.,  Tlie  King  e.  Trerenen,  3  &  &■  A.  489:  In  the  People 
s.  TniBte«fl  of  Geneva  College,  5  Weod.  (N.  Y.)  R.  330,  it  ie  stated  by  Chief 
Justice  Savaf^,  that  "an  infonnation  ia  the  nature  of  a  quo  warranto  may 
alee  be  filed  b;  the  attoniey  general,  upon  hie  own  relation,  on  Itme  granltd, 
•gainat  any  corporate  body,  wbenerw  it  shall  exercise  any  franchise  or 
privilege  not  conferred  upon  it  by  law."  If  the  leave  of  the  court  be  necee- 
••tyiinNew  York,  to  enable  the  attorney  ^neial  to  fife  lucb  an  ioronnatioii, 
the  practice  of  tbat  State  diSsrs  in  thia  particular  tram  the  English  prae- 
tiee. 

*  The  King  «■  Clarke,  1  East,  43 ;  The  King  v.  Trevenen,  3  B.  &  A.  483. 
s  Rex  *.  Cusack,  3  RoL  IIS. 

*  15  JfdiBs.  (N.  Y.)  R.  358. 

77 
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by  the  attorney  general  to  chancery,  for  an  iDJuDClion  to  restraia 
the  company  from  usurping  the  franchise  of  banking,  and  violating 
the  restnining  act  of  the  State  of  New  York  ;  which  application 
was  rejected  by  the  court  for  want  of  jurisdiction,  because  there 
was  a  complete  and  adequate  remedy  at  law,  by  an  information  in 
the  nature  of  a  ftio  narranto.'  An  information  in  the  nature  of  a 
quo  warranto  was  then  filed  by  the  attorney  general  against  the 
company  in  the  Supreme  Court,  and  judgment  of  ouster  ibere- 
upoD  rendered  against  them.*  In  the  subsequent  cases  of  The 
People  t.  Bank  of  Niagara,'  The  People  t.  The  Washingtoa 
and  Warreo  Bank,'  and  The  People  e.  The  Bank  of  Hudscm,' 
informations  of  the  same  kind  were  filed  against  sereral  banks, 
alleging  that  they  exercised  banking  powers  without  any  warrant, 
grant,  or  charter,  although  the  real  question  was,  not  whether 
banking  powers  had  been  conferred  upon  them  by  the  legislature, 
but  whetlier  they  had  not  forfeited  their  charters  by  misconduct. 
In  these  cases,  the  informations  were  Stsd  against  the  corporations 
in  their  corporate  names,  charging  them  generally  with  ustirpa- 
tions ;  and  on  the  defendants  setting  out  their  charters  of  incor- 
porauon,  and  justifying  under  them,  the  attorney  general  replied 
the  causes  of  forfeiture  specially,  and  (his  was  held  to  be  no 
departure.  Where,  too,  a  college,  incorporated  and  located  in  a 
particular  place,  established  as  a  branch  of  the  college  a  medical 
school  in  a  place  different  from  that  in  which  tbe  college  was 
located,  and  claimed  the  right  of  granting  the  degree  of  doctor  of 
medicine,  and  of  granting  and  issuing  diplomas  of  such  degree, 
it  was  held,  that  the  establishment  of  such  school,  the  appointmeot 
of  professors  to  take  charge  of  the  same,  and  the  granting  of 
degrees  and  diplomas  was  the  usurpation  of  a  franchise,  for  which 

1  Attornsjr  General  «.  Utica  Iiw.  Ca  3  Johna.  (N.  Y.)  Gh.  R.  371, 377 ; 
The  People  v.  Utica  lu.  Co.  15  John&  (N.  Y.)  R.  378, 379. 

■  Ibid.  15  Johni.  (N.  Y.)  R.  386,  395. 

>  6  Cowen,  (N.  Y.)  R.  106,  where  aee  the  tomm  of  tbe  infbmutUan  uid  oF 
tbe  pleedJDge  thereto;  eod  aee  Rex  v.  Amerj,  3  T.  R.515;  Ceee  of  Cit7  of 
Londoo,  3  Uerg;.  St  Tr.  545 ;  1  Black.  Conun.  485 ;  S  Ejd  on  Corp-  486; 
487. 

4  6Coven,(N.Y.)R.Sll. 

<>6Coweii,(N.Y.)R.3l7. 


D.qit.zeaOvGoOt^lc 


CH.  XXI.]  quo   WARRANTO.  611 

an  inrormation  !n  the  nature  of  a  qw  learratUo  might  be  filed 
against  the  college.'  The  attorney  general  may  also  file  an  in- 
formation apinst  a  corporate  officer,  to  compel  him  to  show  by 
what  title  he  exercises  a  particular  franchise,  claimed  in  bis  offi- 
cial capacity  ;  as  if  the  mayor  of  a  ciiy  corporation  assume  a 
right  to  admit  freemen,  without  the  assent  of  the  rest  of  the  body 
corporate.*  In  all  these  cases,  the  attorney  general  acts  ex  officio, 
o(  bis  own  atithority,  and  at  bb  own  relation;*  though  it  seems, 
that  a  statement  in  the  information  by  the  attorney  general,  that 
he  filed  it  in  compliance  with  the  order  of  a  branch  of  the  gov- 
nnment,  as  the  house  of  representatives,^  or  at  the  relation  of 
any  one,'  will  be  considered  as  surplusage,  and  will  not  vitiate 
the  proceeding.  A  very  important  class  of  cases,  in  which  the 
power  of  the  courts  is  exercised  over  corponiions,  through  infor- 
mations in  the  nature  of  quo  warranto,  is  that  in  which  corpora- 
tions have  forfeited  their  charters,  by  non-user  or  mis-user.*  An 
information  for  the  purpose  of  dissolving  a  corporation,  or  of 
seizing  its  franchises,  cannot  be  prosecuted  but  by  the  authority 
of  the  King,  in  England,  exercised  through  his  attorney  general, 
and  of  the  conunon wealth,  in  this  country,  exercbed  by  the 
legislature,  or  by  the  attorney  or  solicitor  general.'  In  Common- 
wealth r.  The  Union  Fire  and  Marine  Insurance  Company  in 
Newburyport,*  application  was  made  on  behalf  of  several  mem- 


I  The  People  v.  The  Tmstew  of  Geneva  Colloge,  S  Wend.  CN.  Y.)  R. 
211. 

»  Rex  t>.  Hertford,  1  Salb.  374 ;  a  a  1  U.  Raymd.  436. 
3  Rn  «.  Ogden,  10  a  &  C  33a 

*  Conmionwealti)  v.  Fowler,  10  Haas.  R.  390,  303,  304,  S95. 

s  The  People  *.  The  Trustees  of  Geneve  Colle^  5  Wend.  (N.  Y.)  R.  23a 

*  State  e.  Mayor  and  AldemeTi  of  SavanDafa,  R.  M.  Charlton,  (Ga.)  R. 
342;  State  v.  Eaaez  Bank,  B  Veroiont  R.  489;  People  «.  Hudson  Bank,  6. 
Cow.  ^,  Y.)  ft.  317. 

'  Rex  V.  Ogden,  10  B.  &.  C.  330. 

*  5  Maaa.  R.  330 ;  and  aee  Cheater  GUh  Company  v.  Dewey,  16  Haaa.  R. 
94 ;  R.  tr.  Cannirthen,  I  W.  Blaeka.  167 ;  &  C.  3  Burr.  e6U ;  The  Preaident, 
etc  o(  the  Kiahacoquillaa  and  Centre  Tarnp.  Road  Company  v.  McConaby, 
16  Serg.  &.  Rawle,  (Penn.)  R.  144,  145,  146,  p«r  Doncan,  J.;  The  Banks  ■. 
Poitianx,  3  Rand.  (Va.)  R.  14^  per  Gimb,  J. ;  Vernon  Society  •;  HiUa,  6 
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ben  of  tbe  corporation,  for  «  rule  upon  it,  to  show  cinse  why  the 
■olicitor  general  should  not  be  directed  to  file  an  inlbnnatinn  against 
il,  that  tbe  company  might  be  dissolved,  and  their  corporate 
power  adjudged  void-  Tbe  parties  applying  for  the  rule  alleged, 
that  the  corporation  bad  been  guilty  of  malfeasance,  in  not  requv- 
ing  Irom  the  members  payment  of  fifty  per  cent  of  their  subscrip- 
tions, witlun  a  time  limited  by  the  statute  of  incorporation,  and 
also  in  taking  greater  risks  than  were  authorized  by  tbe  terms  of 
that  statute.  Tbe  court,  however,  refused  the  inlbrroatira  ;  and 
Mr.  Chief  Justice  Farsoos,  delivering  the  opinion  of  tbe  court, 
observed :  — 

*'  In  this  case,  the  parties  applying  for  the  rule  do  not  complain 
of  any  itl^al  election  (»  admission  oT  any  officer  or  member  of 
the  corporation  ;  but  the  object  of  tbe  applif»tion  is,  to  obtain  a 
judgment  of  forfeiture  of  the  franchises  of  the  corporation,  and  a 
seizure  of  them  by  tlie  commoowaalth. 

"  We  are  well  satisfied  that  a  corporation,  as  wdl  when  created 
by  charter  under  the  seal  of  the  cotiim<»iwealtfa,  as  by  a  statute 
of  the  legislature,  may,  by  nonfeasance  or  malfeasance,  fwfeit  its 
franchises,  and  that  by  judgment  on  an  information,  the  comnxn^ 
wealth  may  seize  tbem.  And  if  the  allegations  stated  in  the 
motion  for  the  rule  in  this  case  were  true,  and  the  commonweath 
had  caused  an  information  to  be  filed  and  prosecuted,  for  tbe 
purpose  of  seizing  the  corporate  franchises  for  such  malfeasance, 
judgment  for  those  causes  might  have  been  rendered  for  tbe 
commonnealth. 

"  But  an  information  for  the  purpose  of  dissolving  the  corpors- 
don,  or  of  seizing  its  franchises,  cannot  be  prosecuted  but  by 
the  authority  of  the  commonwealth,  to  be  exercised  by  tbe 
legislature,  or  by  the  attorney  or  solicitor  general,  acting  under 
its  direction,  or  ex  officio  in  its  behalf.  For  the  commonwealth 
may  waive  any  breaches  of  any  condition  expressed  or  implied, 
on  which  tbe  corporation  was  created ;  and  we  cannot  give 
judgment  for  tbe  seizure  by  the  commonwealth  of  the  franchises 


Cowen,  (N.  Y.)  R.  33 ;  The  Society,  &&  e.  Horns  Cuwl  aod  Bankinc  Cn, 
per  Cban.  WiUiaiMaat  M.  B.  8.  opinioa  oiiad  Haltfed,  Dig.  US- 
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of  inj  corporation,  unless  the  commoqweallb  be  a  party  in  inter- 
est to  tbe  suit,  aod  thus  assenliog  to  the  judgcaenl. 

"  This  distiDCtioa  between  iDTorm&tions  io  the  nature  of  a  9U0 
uarranto,  to  impeach  aoy  election  or  admission  of  a  corporate 
officer  or  member,  and  informations  to  dissolve  a  corporaUoo  is 
well  settled,  and  upon  sound  principles  of  law." 

§  3.  In  tbe  reign  of  Queen  Anne,  a  statute  was  passed  in  Eng- 
land, introducing  a  new  and  more  convenient  mode  of  proceeding 
OD  informations  in  the  nature  of  a  quo  warranio,  in  cases  of  intru- 
sion or  usurpation  into  certain  enumerated  offices  and  franchises 
of  municipal  corporations.*  It  is  said,  however,  that  the  power 
of  the  court  of  the  king's  bench  in  granting  such  informations  is 
not  founded  upon  this  act ;  but  that  it  was  intended  merely  to 
regulate  the  proceeding  in  the  cases  mentioned  in  it.'  In  the 
State  of  New  York,  a  similar  statute  has  been  enacted,  though 
the  words  of  it  are  much  broader  than  the  English,  as  to  the  kind 
of  offices  or  franchises,  for  tbe  usurpation  of,  or  intrusion  into 
which,  the  remedy  is  given.'     The  English  statute  does  not  seem 

>  9  Anne,  c  30,  H  •  Bac.  Abr.  Informalion,  D. ;  Willcock  on  Hun.  Cotf, 
460.  The  fint  words  of  tbia  statute  are,  "  If  any  person  ac  peraone  iball 
UNrp,  or  iDlnide,  or  Dolawfully  bold  and  executa  tfae  offices  of  major,  b*i< 
liffii,  portreeves,  or  other  officers,  or  the  franchiaes  of  burgessw,  or  freemen, 
in  any  city,  town,  corporate  borough,  or  place,  witbin  England  or  Wales,  it 
•hall  be  lawful  for  the  proper  officer,"  &.c    See  Willcock  supra. 

»  Bull  N.  P.  211. 

3  I  R.  L.  (N.  Y.)  108,  j  4 ;  4  Coweo,  (N-  Y.)  R.  101,  n.  a.  The  Naw  York 
statute  gives  tbb  proceeding  against  any  person  wbo  shall  usarp,  iittnide 
into,  or  noUwAilly  hold  and  execute  any  office,  or  fraocbiee,  within  the 
State,  per  Spencer,  J-,  Tbe  People  v.  Utica  Ins.  Ca  15  Jobns.  (N.  Y.)  R. 
386;  and  see  act  of  tUt  Slats,  passed  April  31, 1835;  L.  N.  Y.  7  vol.  448, 
seas.  48,  ch.  335;  see  Soramary  of  same,  4  Cowen,  [N.  Y.)  R.  133, 133.  For 
17  sec.  see  Wend.  [N.  Y.)  R.  589,  590,  n.  Tho  object  of  this  act  is  to  ft- 
cilitate  proceedings  against  incorporated  companies,  &.C.;  and  by  it  the  Su- 
preme Court  are  authorized,  npoo  the  application  of  any  person  or  peiaons, 
natarml  or  corporate,  aggrieved  by,  or  wbo  may  complain  of,  any  election  or 
any  procaediugs,  act,  or  matter,  in  or  tooching  the  same,  to  proceed  In  a 
atimmary  way  to  hear  the  affidavits,  proofs,  Stc^  or  otherwias  to  in)aire  into 
the  ennae  of  comi^aiiit,  and  to  order  a  now  elaotien,  or  aatabliah  the  elec- 
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to  appty'to  the  offices  or  fraacbises  of  private  corporations  a^re- 
gale ;  and  if  in  England  there  be  any  remedy  by  information  in 
cases  of  iotruston  into,  or  usurpation  of  such  offices  or  franchises, 
it  must  be,  as  in  this  country,  by  informsiion  in  the  nature  of  quo 
varranto  et  the  commoo  law.  This,  as  we  have  before  observed, 
is  filed  in  England  by  the  king's  coroner,  commonly  called  the 
master  of  the  crown  office,  under  the  direction  of  the  court  of 
king's  bencb,  on  application  by  any  subject,  who  shows  that  a 
public  injury  is  done  by  the  usurpation  of  franchises. 

It  is  said  by  Mr.  Willcock,'  that  "  the  court  will  not  sanction 
tfab  proceeding,  either  when  thefranchUe  U  not  of  a  pnhlic  char- 
acter, or  the  applicant  appears  to  them  in  the  light  of  one  inter- 
meddling unnecessarily  with  the  affairs  of  others  ;  in  these  cases 
they  will  leave  him  to  inform  the  attorney  general,  who  will  use 
his  own  discretion  as  to  filing  (he  information.*'  We  find  in  the 
English  books  many  cases,  in  which  this  information  has  been 
granted  for  intrusions  into  offices  of  municipal  corporations,  and 
offices  <^  a  public  and  important  nature,*  and  also  for  usurpatioDS 


tion  complained  or,  or  declaTS  the  elsctioD  complained  of  to  be  void,  and  to 
Mtabtisb  the  election  of  others,  &.C.  For  decisions  ander  this  clause  of  the 
statute,  aee  Ex  parte  Holmes,  5  Cowen,  (N.  ¥.)  R.  426;  Ex  parte  Desdoity, 
1  Wend.  (N.  Y.)  B.  98.  By  the  seventeenth  aection  of  this  act,  the  attonwy 
g^eneral,  or  an;  creditor  of  an  incorporated  bank,  trhich  is  insolveDt,  and 
Doable  to  pay  its  debts,  or  has  violated  any  of  the  provisioin  of  its  incorpo- 
rating act,  may  apply  by  petition  to  chancery ;  and  that  court  may  enjoin 
the  company  from  exerciaicg  any  of  its  franchises,  snd  appoint  a  receiver, 
and  distribute  its  properly  among  its  fair  and  honest  creditors.  Fm-  decia- 
ions  under  this  section,  see,  In  the  matter  of  the  Niagara  Ina.  Cot  I  Paige^ 
(N.  Y.)  Ch.  R.  358 ;  The  Attorney  General  v.  Bank  of  Columbia,  I  ibid. 
511;  a.  C.  Bank  ofColnmbia  v.  Attorney  General,  3  Wend.  (N.Y.)IL588; 
Haxtun  v.  Bishop,  3  Wend.  (N.  Y.)  R.  13;  Lawrence  e.  Greenwich  Fiie 
Ins.  Co.  1  Paige,  (N.  Y.)  Ch.  R.  587. 

I  Willcock  on  Man.  Corp.  457. 

*  Clifton's  Cas.  3  Leon.  335 ;  R.  v.  Medlicot,  S  Barnard,  329;  R.  v.  Hall- 
stoD,  1  Stra.  631 ;  B.  «.  Binghain,  &  Eaat,  313 ;  R.  v.  Hein,  3  T.  R.  5S8, 
599,n.;  R.  »;  Highmore,  5  R  &  A.  771 ;  B.  C.  1  D.  &  R.  443 ;  R.  «.  He- 
Kay,  4  R  &  C.  356 ;  R.V.  Boyle8,3  Ld.  Ray  rod.  1560;  aC3  Stra.  836; 
S.  C  F'Uzg.  83  ;  R.  t>.  Duke  of  Bedford,  I  Barnard,  383;  R.  n  Ragadcn, 
Conninfh.  54 ;  Anon.  1  Barnard,  878. 
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of  francbises  b^  officers  of  municipal  corpontioos,'  but  none  in 
whkb  it  has  beeo  granted,  wbere  the  office  or  francbise  of  s  mere 
private  corporation  was  coDcemed.  In  Sir  William  Lowtber's 
case,  a  motion  for  leave  to  file  an  infonnatioD  against  Sir  William 
Loffther,  to  show  by  what  iuihority  be  had  made  and  set  up  a 
warren,  was  denied ;  btcaust  it  wai  of  a  private  nature,  and 
therefore  proper  to  be  prosecuted  only  in  the  name  of  the  attor- 
ney general  by  information,  if  bis  majesty  thought  fit.'  In  The 
King  e,  Hansell,'  Lord  Hardwicke  informs  us,  that  "  the  court, 
indeed,  have  themselves  made  this  distinction,  to  grant  informa- 
tions for  public  asurpatiofu  ;  but  if  it  is  only  of  a  private  /ran- 
ehitt,  not  couceming  the  government,  as  a  fair,  ^c,  the  court 
has  sometimes  refused  tbem,  and  directed  an  application  to  the 
anomey  general."  Lord  Hardwicke,  as  has  beeo  observed  by 
the  learned  Mr.  Chief  Justice  Tilghmao,*  does  not  here  deny 
the  right  of  the  court  to  grant  tbe  information,  but  affirms  it.  In- 
deed, he  speaks  of  tbe  above  dbtinction,  as  made  by  the  court, 
rather  than  as  founded  in  their  legal  right  to  grant  informations  ia 
cases  of  this  kind.  Tbe  franchise  of  maintaining  a  bridge  across 
a  navigable  river,  and  exacting  toll,  is  ■&  franchise  of  .a  public  na- 
ture, and  quo  warranto,  or  an  information  in  tbe  nature  of  ^u« 
warranto,  is  an  appropriate  remedy  for  any  person  aggrieved  by  a 
non-compliance  on  tbe  part  of  the  grantee  of  the  franchise  with 
the  condition  of  the  grant,  and  may  be  filed  at  his  relation.'  The 
question,  whether  an  information  in  the  nature  of  a  quo  warranto 
would  lie  against  one,  who  intruded  himself  into  an  office  of  a 
private  corporation,  may,  however,  be  considered  as  sealed  in 
this  country.     In  The  Commonwealth  «.  Arrison  and  others,'  it 

1  R.  V.  Williama,  ]  Burr.  407 ;  S.  C.  2  Kenyoo  Cas.  75 ;  R.  v.  Hertford, 
lLd.Rsyma.436;  S.  C.  1  Salk.  374;  BuL  N.  P.208;  R.  t>.  Breton,  4  Burr. 
S96I. 

*  Sit  William  Lowther'i  Case,  3  Ld.  RtTind.  1409;  S.  C  Btro.  637. 
3  Css.  Temp.  Hardwiclte,  247. 

*Th«  CommoDwetlth  v.  Aniaon  and  othen,  15  Serg'  &  Rawle,  (Peiin.) 
R.  131. 

8  The  People  ex  rcL  Taylor  v.  Thompwn,  SI  Weod.  (N.  Y.)  R.  235 ; 
Thompson  ».  People  ez  rel.  Taylor,  33  Wend.  (N.  T.)  R,  537. 

*  15  Serf.  &  Rawle,  (Pern)  R.  127. 
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underwent  a  full  tad  learned  discussion  before  tbe  Supreme 
Court  of  Pennsylvania.  There,  a  rule  was  laid  on  the  defetf 
dants,  to  show  cause  why  an  information  in  tbe  nature  <^  a  writ 
of  qito  tearranto  should  not  be  filed  against  tbem,  for  exercisii^ 
the  office  of  trustees  of  a  church  corporation.  Their  counsel 
objected  that,  tbe  office  exercised  by  the  defendants  was  a  mere 
private  matter,  in  which  tbe  public  had  no  concern,  and  therefore 
not  the  subject  of  an  information.  The  court,  however,  after  a 
full  ai^ument,  and  upon  a  review  of  ail  tbe  authorities,  dedded 
that  tbe  information  would  lie.  Tilghoian,  C.  J.,  in  delivering 
tbe  opinion  of  the  court,  observed  ;  "  I  find  no  instance  of  an 
information  in  nature  of  a  quo  warranto  in  England,  except  in 
a  case  of  a  usurpation  of  the  king's  pert^ative,  or  of  one  of  his 
franchises,  or  where  the  public,  or  st  least  a  considerable  number 
of  people,  were  interested.  In  England,  tbe  number  of  corpwa- 
lioDs  is  very  small  indeed,  compared  with  the  United  Sutea  of 
America.  Consequently,  tbe  quantity  of  that  kind  of  business, 
which  may  be  brought  into  our  courts,  will  be  much  greater  than 
Ifaeirs.  But  that  alone  is  not  a  sufficient  reason  for  rejecting 
it.  We  are  now  to  decide  a  general  question  on  tbe  r^ht  of  the 
court ;  not  on  the  expediency  of  exercising  that  right,  either  in 
tbe  present,  or  any  other  case.  Now,  to  establish  it  as  a  princi- 
ple, that  no  information  can  be  granted  in  cases  of  what  the 
counsel  call  private  corporationt,  might  lead  to  very  serious 
consequences.  Perhaps  it  may  be  said,  that  banks,  and  turnpike, 
canal,  and  bridge  companies,  are  of  a  public  nature  ;  but  yet  they 
have  no  concern  with  the  government  of  the  country,  or  tbe  ad- 
ministration of  justice.  Tbey  are  no  farther  public,  than  as  they 
have  to  do  with  great  numbers  of  people.  But  if  numbers  alone 
be  the  critenon,  it  will  often  be  difficult  to  distinguish  public  from 
private  corporations.  Let  us  consider  churchet  for  example. 
In  some,  the  congregation  is  very  numerous,  in  others,  very 
small.  How  is  the  court  to  make  the  line  of  distinctioD .'  If 
you  say  the  court  has  tbe  rights  in  both  cases,  to  giant  or  deny  tbe 
information,  according  to  its  opinion  of  the  expediency,  there  is 
no  difficulty  as  to  tbe  right.  But  if  it  be  alleged,  that  there  is  a. 
right  in  one  case,  and  ix>t  in  the  other,  tbe  difficult  will  be 
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eztreoie.  I  stron^^  iDclice  to  the  opinioD,  that  in  all  caaas 
where  a  charter  exists,  and  a  qoestioD  arises  coDcerniog  tht  extr- 
«ue  ejan  offict  claimed  under  that  charter,  the  court  may,  ip  its 
discretion,  grant  leave  to  &le  an  iuromiatton.  Because,  id  all 
such  cases,  although  it  cannot  be  strictly  said  that  auy  prerogative 
or  franchise  of  the  commonwealth  has  been  usurped,  yet,  what  is 
rauch  (he  same  thing,  tbe  privilege  granted  hy  the  commonwealth 
has  been  abused.  Tbe  pany  against  whom  the  information  is 
prayed,  has  no  claim  but  from  the  grant  of  tbe  commonwealth 
and  an  unfounded  claim  is  an  usurpation,  under  pretence  of  i 
charter,  of  a  right  never  granted.'"  In  the  same  Slate,  in  tbe 
previous  cases  of  The  Commonwealth  v.  Woelper,'  and  The 
Commonwealth  e.  Cain  and  otfaera,*  an  information  was  granted 
against  the  defendants,  who  were  vestry-men  of  church  corpora- 
tioni,  without  objection.  In  the  Commonwealth  v,  Murray,*  the 
point  was  made  ;  hut  the  infonnatioD  was  refused  on  another 
ground,  viz.  because  the  party  who  moved  for  it  claimed  in 
opposition  to  the  charter  under  which  the  defendant  held.  In 
Massachusetts,  in  the  case  of  The  Commonwealth  v.  The  UnioD 
Fire  and  Marine  Insurance  Company  in  Newfauryport,'  duef 
Justice  Parsons  in  his  opinion  takes  it  for  granted,  that  an  infw- 
maiiop  would  lie  in  case  of  an  illegal  election,  or  admission  of  an 
officer  or  member  of  an  insurance  company  ;  and  in  Ohio  it  was 
held  to  be  the  proper  remedy  to  inquire  by  what  authority  a  per- 
son holds  the  office  of  a  bank  director,  to  try  the  officer  and  arreM 
the  usurper.*  In  Arkansas  also,  though,  as  we  have  seen,  the 
Supreme  Court  of  that  State  have  disclaimed  any  jurisdiction 
over  informations  in  the  nature  of  quo  uarratUo,  yet  they  hold 
that  a  writ  of  quo  varraato  will  lie,  to  inquire  by  what  aulhority 
one  exercises  the  franchise  and  office  of  director  of  the  Real 
Estate   Bank   of  Arkansas,   which   is   the    State   Bank   of  Ar- 


■  Ibid.  131, 133; 

■  3  Ibid.  20. 
)  5  Ibid.  5Mh 

*  11  Ibid.  74. 

>5HaM.R.331,393;  and  m«  People  ■.  Tibbvti,  4  Cow.  (H.  Y.)  6.356 

•  State  w.  BocfaaiMil,  Wright,  (Oliie)  B.  !)33. 
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kansas.'  The  mere  privaie  officers,  or  semnts  of  a  corporatioD, 
as  the  managers  of  a  lottery  granted  to  it,  removable  hy  it  U 
pleasure,  or  for  good  cause,  it  is  held,  are  not  liaUe  to  this  pro- 
cess ;  for  the  only  effect  of  a  judgment  against  them  would  be  a 
remoral  from  office,  and  the  corporation  might  immediately  reia- 
state  them.* 

The  information  is  said  to  be  graoiahle,  only  where  the  attcient 
writ  of  qno  tearranto  would  lie ;  *  and  this,  as  we  hare  seen, 
issued  gainst  those  who  exercised  franchises  in  den^tion  of  the 
rights  of  the  crown.  "  Franchise,"  is  a  word  of  extensive  signi' 
fication  ;  and  is  defined  by  Finch,  to  be  "a  royal  privilege  in  the 
hands  of  a  subject."*  If,  in  England,  a  privilege  in  the  bands  of 
a  subject,  which  the  king  alone  can  grant,  would  be  a  franchise, 
with  us  a  privilege,  or  immunity  of  a  public  nature,  which  cannot 
l^Uy  be  exercised  without  legislative  grant,  would  be  a  fran- 
chise.' The  Slate,  or  Commonwealth,  stands  in  the  place  of  the 
king,  and  has  succeeded  to  all  the  prerogatives  and  franchises 
proper  to  a  republican  govemmeot.  With  us,  therefore,  to 
assume  a  power  which  cannot  be  exercised,  without  a  grant  fix)m 
the  sovereign  authority,  or  to  intrude  into  the  office  of  a  private 
corporation,  contrary  to  the  provisions  of  the  sUIute  which  creates 
it,  is,  in  a  large  sense,  to  invade  the  sovereign  prerogative,  to 
assume  or  violate  a  sovereign  franchise.* 

In  New  York,  it  has  been  decided,  that  where  a  person  is  Id 
office  by  color  of  right,  the  reotedy  is  not  by  mandamus  to  admit 
,  another  having  lawful  claim  ;  but  by  information  in  the  nature  of 
a  quo  warranto.' 

I  BCatfl  V.  Aahlej,  1  Piko,  (AAan.)  B.  SR 

■  Co(aDK>Dwe4lth  e  Drarbom  et  kI.  IS  Maaa.  R.  ISS,  137;  and  Me  Rex  w. 
Corporatitm  of  Bedford  Level,  6  East,  359,  per  Lawrence,  J. 

>  Rex  «.  D^wbeny,  Slra.  1196;  Rex  «.  Shepherd,  4  T.  R.  381 ;  The 
Commonweilth  a.  Murray,  11  Serg.  &  lUwle,  (Pean.)  R.  74,'t)er  Til^untn, 
a  J. 

«  Finch,  164. 

0  The  People  e.  UticB  Ina.  Co.  15  Johns.  (N.  Y.)  E.  387,  par  Spencer,  J. 

*  Ibid ;  The  Commonwealth  «.  Arriaon  and  odiete,  15  Serg^.  &.  Rawle, 
(Penn.)  R  130, 131,  per  Tilghman,  C  J. 

^  The  People  «.  TIn  Corpotation  of  New  York,  3  Johoa.  (N.  Y.)  Cm.  R. 
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§  4.  1.  Where  the  attoniey  general  files  aa  uiformaiioa  e* 
officio,  we  have  seen  that  it  is  not  oecessary  for  him  to  obtain  the 
leave  of  the  court.'  Bui  infornialioDs  at  the  suit  of  private  per- 
soDs,  whether  under  the  statute  of  Anne,*  or  the  statute  of  New 
York,*  or  exhibited  as  at  the  common  law,  can  be  filed  only  by- 
leave  of  court.  The  iDformaiion  is  Dot  granted  of  course,  but 
depends  upon  the  sound  discretion  of  the  court,  upon  the  circum- 
stances of  the  case,*  and  will  not  be  granted,  where,  as  in  case 
of  a  turnpike  company  opening  a  road  through  the  land  of  a 
person  without  making  him  a  compensation  pursuant  (o  the 
direction  of  the  act,  there  is  an  adequate  remedy  by  action.* 
It  would  seem,  that  previous  to  the  4  and  5  William  and  Mary, 
c.  18.,  all  the  king's  subjects  might  make  use  of  the  name  of  the 
clerk  or  master  of  the  crown  office,  in  filing  informations  as  at  com- 
mon law,  without  the  leave  of  the  court ; '  but  that  statute  restrains 
the  clerk  of  the  crown  office  from  exhibiting  or  filing  informations, 
without  the  express  order  of  the  court.^  In  analogy  to  this  sta- 
tute, and  the  statute  of  Anne,  even  in  those  States  of  our  owa 
country,  where  these  or  siinilar  acts  are  not  in  force,  it  is 
assumed  in  all  the  cases,  that  an  information  in  the  nature  of 
a  quo  warranto,  to  try  the  right  to  an  office,  &c.  at  the  prose- 


79 ;  Tbe  People  e.  Hillsdale  and  ChaUum  Turop.  Co.  3  Johns.  (M.  Y.)  R. 
ISa  Foe  cases  in  which  tbe  information  will  lie,  see  4  Cow.  (N.  Y.)  R. 
101,  n.  i. 

*  Ante,  ;  9; 

>  Ante,  $  3,  n.  I. 

»  1  R.  L.  (N.  Y.)  108, 5  4. 

*  Bac.  Abr.  luformationB,  D. ;  The  KiDg  v.  TrevsneD,  3  B.  &  A.  339 ; 
The  People  v.  Sweeting,  3  Johns.  (N.  Y.)  R.  164. 

B  The  People  e.  Hillsdale  and  ChaUiam  Turnpike  Co.  3  Johns.  (N.  Y.)  R. 
19a 

Rex  V.  Sir  Wra.  Trelawney,  3  Buir.  161^  per  Wilmot,  J.  j  see,  however, 
Willcoch  on  Corp.  465. 

Mbid.;  Bui.  N.  P.  210;  SeL  N.  P.  (Wheat's  ed.)  873,  where  see  aUt 
For  forma  of  infomutiona  to  try  the  title  to  offices,  &c  see  6  Wenlw.  Plead. 
38  to  234 ;  a  Kyd  on  Corp.  403 ;  Commonwealth  v.  Fowler,  10  Mass.  R. 
391;  The  Sute  •.  Tudor,  5  Day's  (ConD.)Ca*.  in  Bm>r,399;  4Cow.(N. 
Y.)  R.  lOG,  &c 
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cutioB  of  one  of  the  parties  interested,  is  grantablfl  only  at  dis- 
oreUon. 

2.  Courts  will,  however,  asually  grant  this  iDformation,  where 
the  right,  or  the  fact  oq  which  the  right  depends,  is  disputed  and 
doubtful ;  *  where  the  right  turns  npoa  a  pobt  of  new  ot  doulKful 
law,*  or  where  there  is  no  other  remedjr.*  It  has  been  held,  that 
an  information  may  be  granted  to  impeach  the  title  to  an  office, 
though  the  objection  to  the  tide  arises  from  a  defect  in  the  titk  of 
the  officer's  electors,*  provided  the  application  be  made  wittnn  a 
proper  tiioe.*  This  is  done,  it  is  said,  by  introducing  on  the 
record  an  issue  respecting  the  titJe  of  the  electors,  so  that  ibar 
right  is  tried,  as  incidental  to  the  principal  question,  though  thej 
have  not  been  ousted  on  an  inforiDatioD  filed  against  them.*  The 
usual  and  most  proper  mode  is,  howevw,  to  attack  by  infenm- 
tion  the  title  of  the  electors  first ;  though  there  may  be  cases, 
where  the  title  of  the  electors  cannot  be  impeached  at  all,  unless 
in  a  proceeding  against  the  person  whom  Xboy  have  elected.' 
And  in  the  case  of  The  King  v.  Hughes,*  it  was  laid  down 
by  Bailey,  J.  as  settled  law,  since  the  case  of  Symmers  v. 
Regem,*  that  where  the  electors  are  members  of  a  corporation, 
whose  titles  might  be  impeached  by  quo  itarranto  informations^ 
those  titles  could  not  be  investigated  collaterally  in  order  to  affect 
the  title  of  the  elected.  And  where  judgment  of  ouster  has  been 
given  against  electors,  through  whom  an  office  is  claimed,  this  may 
be  a  reason  for  granting  an  information  to  impeach  the  dtle  to  the 

iRexif.  Uthun,3Burr.  1465;  S.  C.  Rex  v.  Lathrop  et  al  1  Bl.  R.  468L 

*  Rex  v.  Cuter,  Cowp.  58 ;  Rex  v.  Goodwin,  Doug.  397;  Rax  «.  Seot^  1 
Baroard,  34. 

3CIB.E.B.32S;  Bui.  N.  P.  312. 

*  Tbe  RiDf  d.  the  Corpontion  of  Penrjn.  8  Uod.  S1& 

s  Symmers  v.  Regeoi.  Cairp.  507 ;  Rex  «.  Hein,  3  T.  R.  S98,  per  Km- 
yon,  C.  J. 

■Rex  «.  Hebdeo,  3  Stia.  II09;  S.  G  Andr.SSS;  Symmen  »  R^on, 
CoffpL  500,  urguendoL 

'  Sjmmera  «.  Regem,  Cowp.  500,  arguendo ;  Rex  v.  Hein,  3  T.  R.  SBBt 
per  KenjoD,  C.  J. 

*  4  B.  &  C  368, 377, 378. 
•Supn. 
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office ;  and  the  judgment  of  ouster  against  his  electors  will  be 
admissible  evidenoe  against  the  officer ;  though  not  conclusive, 
since  it  might  have  been  obtained  b^  collusion.'  It  was  no  objec- 
tion to  granting  the  writ  at  the  instance  of  a  private  rektor,  that 
the  objection  by  liim  made  lies  against  every  member  of  the 
corporation,  and  tends  to  dissolve  it  altogether.' 

If  a  prima  facie  case  of  usurpation  is  made  out,  end  there 
appears  a  fair  doubt  on  the  title  of.  the  defendant,  the  court  will 
bot  discuss  the  question  in  the  sommory  way  of  motion,  but  send 
the  facts  to  a  jury.'  Id  the  foilowiDg  cases  the  court  has  thought  - 
proper  to  send  the  question  to  a  jury,  or  leave  the  parties  to  bring 
it  more  solemnly  before  them,  on  demurrer ;  and  tberefcre  allowed 
the  information.  Where  the  eligibility  of  the  defendant  to  the 
officer  of  burgess  was  doubtful,  oa  account  of  his  nonage;*  or 
his  eltgibilily  to  the  office  of  capital  burgess  was  doubtful,  cm  ac- 
count of  his  □on-i'esidence  ;*  or  ceiiidence  being  a  qualification, 
where  the  question,  upon  the  facts,  was,  whether  he  was  a  resi- 
dent.* Where  the  questions  were,  whether  being  a  capital  bur- 
gess was  required  by  the  charter  as  a  previous  qualification  for 
being  elected  mayor ;  and  whether  the  defendant  had  been  duly 
elected  into  the  office  of  capital  burgess,  it  being  admitted  be  was 
a  burgess,  which  he  contended  to  be  the  only  qualification  required 
by  the  charter.'  Where  A.  being  one  of  two  nominees,  notice 
had  been  given-tbat  he  was  ineligible,  and  a  majority  voted  for 
A.,  but  B.  the  defendant  was  admitted  ;  the  question  waa  upon 
the  ineligibility  of  A.  under  the  statute  of  Anne  ;  for  if  it  was 


1  Rex  «.  Hebden,  3  Stra.  1 109 ;  S.  a  Andr.  3BS ;  Synimers  v.  Regem, 
Covp.  500,  irguendo;  Res  e.  GrimM,  5  Burr.  3C0L 

>  Rex  tr.  White,  1  Nev.  &  P.  (K.  B.)  84 ;  Res  o.  Parry,  fi  Adoiph.  &.  El- 
lis, (E.  B.)  810;  Reg.  v.  Parry,  S  Nev.  Si,  P.  (Q.  B.)  414. 

3  Willcock  on  Hun.  Corp.  469. 

«Rei  e.  White,  C.  T.  H,  6;  Rex  tr.  C»rter,  Cowp.  59,  236;  Rex  t>. 
Connensy,  9  East  361 ;  Claridge  v.  Efelyn,  5  B.  &  A.  66. 

*  Rex  V.  Pool,  2  Barnard,  93. 

■  Rex  e.  Lttthrop,  1  W.  B.  471 ;  S-  C  Eex  P.  Uthun,  3  Burr.  1487 ;  Rex 
e.  Richmond,  6  T.  R.-561. 

*  Rex  «.  Tucker,  1  Barnard,  37. 
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found  that  he  was  qualified,  fi.  must  be  ousted,  and  A.  admitted.' 
Where  the  direction  was  doubtful,  tbe  question  being  upon  the 
qualification  of  the  electors,'  or  upon  an  omission,  in  tbe  oottce, 
of  the  purpose  of  the  corporate  meeting,'  or  where  the  doubt 
upon  the  affidavits  was,  whether  the  bailiff  was  an  integral  part 
of  tbe  corporate  assembly,  be  not  having  been  present  at  the 
election.*  Where  the  question  was',  whether  tbe  officer,  who 
bad  a  right  by  custom  to  hold  over,  could  be  put  out  by  a  new 
appointment,  after  a  defective  appointment  made  at  the  propw 
time.*  Where  there  was  a  doubt  on  the  words  of  the  charter, 
who  were  the  persons  who  ought  to  admit,  and  of  coarse,  wheth- 
er the  defendant  was  legally  admitted.*  Where  the  douht  was, 
whether  the  office,  to  oust  the  defendant  from  which  the  infor- 
mation was  prayed,  was  compatible  with  another  which  be  had 
subsequently  accepted.' 

3.  Although  it  is  evident  that  the  defendant  has  no  right,  yet 
if  the  public  has  sustained  no  injury,  the  court  will  exercise  a 
discretion  as  to  granting  the  informatioa  on  tbe  relation  of  the 
particular  applicant.  It  has  been  granted,  however,  to  one  having 
no  interest  in  the  affairs  of  the  corporation,  where  there  was  a 
strong  esse  against  the  defendant ; '  to  the  inhabitant  of  a  borough, 
though  not  a  freeman,  the  municipal  government  being  vested  in 
the  corporation  ;  *  to  one  who  was  elected  into  tbe  corporation 
previous  to,  but  admitted  during  the  mayoralty  of  the  defendant,  to 
oust  whom  the  information  was  sought ; '"  to  a  corporator  so  poor 


I  Anne,  c.  SO,  $  e }  R<n  o.  Goodwin,  Doug.  385. 
a  Rez  V.  Whilchurcb,  8  Mod.  210. 

3  Rex  V.  Tucker,  1  Birnard,  37 ;  Rex  o.  SaadyB,  3  Barnard,  301, 303. 

4  Rex  e.  Latbrop,  1  W.  B.  470 ;  9.  C  Rex  t>.  Latham,  3  Burr.  H8S. 
s  Rex  V.  Butler,  8  Mod.  350. 

«  Rex  B.  Traw  3  Barnard,  37J. 

'  Rex  V.  Pateman,  S  T.  R.  779 ;  and  see  Rex  v.  Thomas  Bond,  6  D.  &  R. 
333. 

•  Rex  ».  Brown,  3  T.  R.  57'1,  n.  Tbe  epplicatioa  was  made,  however,  in 
thU  caae  for  the  purpose  of  enforcing  a  general  act  of  patliament,  which 
interested  all  the  corporatioos  in  the  kingdiun. 

'  Rex  D.  Hodge,  S  B.  &  A.  344,  n. 

■0  Rex  v.  Travenen,  £t  B.  &  A.  342. 
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88  not  to  be  responsible  for  costs  ; '  to  a  corporator  who  voted  for 
the  defeadaDt  at  his  election  to  the  office,  from  which  he  seeks  to 
oust  him,  he  beiog  ignorant,  at  the  time  of  bis  election,  of  his  dis' 
quaMcatioQ  ;  *  to  a  corpoi:ator  who  was  present  and  voted  at  the 
defeodant's  election  (against  him),  and  who  has  since  attended 
corporate  meetings,  at  which  the  defendant  presided,  even  thoiigb 
a  judgment  against  the  defendant  would  suspend  the  corpora- 
tion ;*  to  a  corporator  who  applied  to  oust  the  defendant  from  the 
office  of  alderman,  having  objected  to  big  qualificaiion  at  the  time 
of  his  election,  though  he  afterwards  made  no  objection  to  bis 
election  to  the  principal  office  of  magistracy,  which  required  the 
defendant  to  be  an  alderman  as  a  qufilificalion  ;  and  who  attend- 
ed at,  and  concurred  in  corporate  meetings,  where  the  defend- 
ant presided  or  attended  in  his  official  capacity  ;  *  to  a  town 
clerk  who  had  been  long  acquainted  with  a  defect  in  the  de- 
fendant's title,  it  not  appearing  that  be  had  lain  by  intentioftally, 
or  been  guilty  of  any  improper  conduct  in  the  affair  ; '  to  an  ap- 
plicant friendly  to  the  defendant,  who  instituted  the  proceeding 
for  the  purpose  of  enabling  the  latter  to  enter  a  disclaimer,  where 
it  was  doubtful  whether  he  held  incompatible  offices,  and  there 
was  no  way  of  resigniog  one  of  them.  In  such  case,  however, 
the  court  will  impose  any  restrictions  on  tlie  parties,  which  the  in- 
terests of  third  persons  may  require. ^  And  wliere  the  applica- 
tion is  made  on  the  affidavit  of  several  persons,  all  of  whom, 
but  one,  concurred  in  the  election  of  the  defendant,  if  that  one 
will  avow  himself  the  relator,  and  render  himself  responsible  for 
costs,  his  being  joined  with  others,  who  concurred  in  the  election, 
will  be  no  reason  for  refusing  the  information  to  the  unexcep- 
tionable applicant,  provided  it  does  not  appear  that  he  is  the  tool 
of  the  others.'     The  abandonment  of  a  former  information  for 


1  Ibid. 

»  Rei  •.  Smith,  3  T.  R.  574. 

3  Rex  F.  Morria,  &.  Rex  o.  Stewart,  3  Eist,  816. 

*  Rex  «.  Clirke,  I  East,  46. 
>  Rex  «.  BioBted,  Conp.  77. 

*  Rex  V.  Manball,  3  ChiL  R-  370. 

T  Rex  v.  Simmona,  4  T.  R.  333 ;  Rex  «.  Cudllpp,  6  T.  R.  509. 
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the  same  cause  is,  of  itself,  no  reasoo  for  refusing  an  iofbrma' 
tioo  ;  as  (bat  may  have  be^  by  collusion.' 

§  5.  1 .  Tbe  court  will  refuse  an  infonnation  in  the  nature 
of  a  fuo  warranto,  if  the  defendant  can  show  that  his  right  has  al- 
ready been  determined  on  a  writ  of  mandamus ;  *  or  been  acqui- 
esced io  for  a  length  of  time.^  Tbe  lime,  within  wbicb  tbe  title  to 
a  corporate  office  might  be  impeached  at  the  common  law,  was  ia- 
defioite,  varying  with  tlie  circumstances  of  each  particular  case  ;* 
and  it  was  at  one  time  thought  better  by  Lord  Mansfield,  that  there 
should  be  no  fixed  rule  on  the  subject,  but  that  tbe  period  <^  lim- 
itation should  in  each  case  be  left  to  the  discretion  of  tbe  Conn.' 
Tbe  Court  of  King's  Bench  at  length,  however,  set  a  limit  to  their 
discretion,  and  in  the  femous  Winchelsea  causes,  after  lakii^  due 
time  to  consider,  publicly  declared  their  resolution  to  be,  that  af< 
ter  twenty  years'  unimpeacbed  possession  of  a  corporate  fraDcbise, 
no  rale  should  be  granted  against  tbe  person  in  possessirai,  (o 
show  by  what  right  he  holds  it,  in  analc^  to  other  cases  of  limi- 
tation.' Lord  Mansfield  said,  in  tbe  name  of  tbe  court,  "  that 
twenty  years  was  the  ne  plaa  ultra,  beyond  which  the  court  would 
not  disturb  a  peaceable  possession  of  a  franchise ;  hut  that  in 
every  case  within  twenty  years,  tlieir  granting  the  rule,  or  refus- 
ing to  grant  it,  would  depend  upon  the  particular  circumstances  of 
the  case  that  should  be  iu  question  before  them."  '  In  Easter 
Term  1791,  the  court,  finding  twenty  years  much  too  long  a 
period  of  Umitation,  and  BuUer,  Justice,  observli^,  that  previoas 

1  Rex  ».  Bond,  »  T.  R.  771. 

•  2  Hft-k.  P.  C.  ch.  96,  J  9. 

>  Bbc  Abr.  larormationi.  D. 

4  Rex  «.  Powell,  8  Mod.  165 ;  Rei  V.  Pike,  8  Mod.  286,  cited  1  T.  R.  4, 
aaadST.  R.311;  Rez  t>.  Willi  a  ma,  1  Str.  677i  Rex  a.  Utbim,  .3  Bnrr. 
1486,  per  Lord  Hanafield ;  and  aee  Rei  «.  Stace;,  1  T.  R-  I,  3,  a ;  Rex  «. 
Newlinr,  3  T.  R.  SIO,  311 ;  Rei  «.  Bond,  S  T.  R.  767. 

>  Rex  B.  Latham,  3  Bum  I486. 

•  Winchelsea  Cauaea,  4  Barr.  1963,  2022,  SlSl ;  Rex  e.  Roger*,  4  Bair, 
S5S3;  indaeeRex  v.  Stepfaena,  1  Burr.  433;  Rex  •.Bond,  ST.  R.  767; 
Rex  V.  Carter,  Cowp.  58 ;  Rex  «.  Binated,  Coirp.  75. 

1  WincbeUea  Cftuam,  4  Ban.  1963. 
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to  the  WiacbeJsea  causes  several  cases  had  been  decided  whoUf 
on  the  ground  of  length  of  lime,  though  considerably  within  Iwentj 
years,  of  which  the  court  were  entirely  una p prised  at  the  time 
those  causes  were  decided,  limited  ibeir  discretion,  in  grandng 
applications  of  this  nature  to  six  years,  beyond  which  time  they 
would  not  under  any  circumstances  suffer  a  party  who  had  been 
so  long  in  possession  of  his  franchise,  to  be  disturbed.'  This 
last  period  of  limitation  was  shortly  afterwards  confirmed  fay  act 
of  parliameot.*  The  meaning  of  the  abore  rule,  as  subsequently 
explained  by  the  court,  is,  that  after  a  quiet  possession  of  his 
office  for  six  years,  the  officer  shall  be  taken  to  be  a  good  one  to 
all  mtenta  and  purposes.*  Hence,  the  court  will  not  grant  an 
iDformitioa  to  impeach  a  derivatire  title,  if  the  person  claiming 
the  original  title  has  been  in  undisturbed  possession  of  bis  office 
for  six  years  ;  for  the  period  of  limitation  would  be  no  protection 
to  an  officer,  if  all  his  acts  done  previous  to  the  expiration  of  that 
period,  were  after  it  to  be  U'eated  as  null.*  This  limttalioo  does 
not,  however,  apply  to  a  case  of  coDtinuing  incompatibility  of 
offices  ;  as  where  a  party  held  the  offices  of  capital  burgess  and 
town  clerk  for  more  than  six  years.' 

2.  The  court  will  not  grant  an  information  against  one  who  has 
merely  claimed  to  be  admitted  to  an  office  or  franchise,  though  his 
claim  is  founded  upon  an  election  which  is  not  prima  facie  void, 
nor  against  those  who  merely  claim  to  be  a  corporation  ;  but 
there  must  be  an  user  and  possession.*  But  an  actual  stvear- 
ing  in  has  been  adjudged  a  sufficient  user,  though  it  be  defective 

1  Rex  «.  Dicfaen,  4  T.  R.  383,  384 ;  Rez  n  Peacock,  4  T.  R.  684. 

■  StftL.3%  Geo.  3,58;  and  Me  Rex  «.  Autridge,  8T.  R.467;  Rexv. 
Treveii«i,3B.&.  A.483;  Rex  v.  Robert  Biooka,  S  Kit  0.331;  ilLb 
R.389. 

3  Rex  ».  Pewock,  4  T.  R.  686,  per  Aahiir«t,  J. 

*  Rex  V.  Peicock,  4  T*  K.  686,  per  Ashurst,  J. 

•  Rex  V.  Lawreoce,  3  Chit  R.  371. 

«  Rex  V.  PoDMDby,  Bayer,  247 ;  a  a  1  Kenj.  Caa.  26 ;  Rex  k  Wliitwel), 
ST.  R.  86;  People  c  Tbompaoo,  16  Wend.  (N.  Y.)  R.  65S.  The  fint 
wotda  of  the  itatute  of  Anne  are,  aa  we  have  seen,  "  If  any  person  or  per- 
•oos  shall  usurp,  oi  intnide  imo,  or  unlawfally  bold  and  execQte,"  Btc  Ante, 
S3. 
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because  made  before  an  improper  person,  or  before  the  corporate 
assembi;  afler  the  president,  an  integral  part  of  it,  had  left.*  If  > 
person  has  been  recently  elected  info  office  by  persons  bar ing  no 
color  of  auihoril}'  to  elect,  it  is  said  to  be  unnecessary  to  oast  bim 
in  guo  warranto,  though  he  has  entered  upon  his  office ;  for  the 
election  is  a  nullity,  and  the  proper  electors  may  choose  an  officer 
into  the  place  as  vacant.  But  if  he  has  held  undisturbed  posses- 
sion  of  the  office,  and  exercised  it  for  some  lime,  he  is  lo  be  re- 
garded as  an  officer  de  facto,  and  an  information  may  be  granted.* 
And  in  New  York,  it  has  been  decided,  that  where  a  person  is  in 
office  by  colw  of  right,  the  remedy  is  not  by  mandamus  to  admit 
another  having  lawful  claim,  but  by  information  in  the  nature  of  a 
quo  warranto.'  In  Rex  t>.  Scott,*  an  information  was,  after  some 
hesitation,  granted  against  a  mayor  for  holding  over  his  year,  auit 
preventing  the  election  of  a  successor,  because  it  was  said  there 
was  no  other  remedy.  Mr.  Willcock  thinks,  that  in  such  case,  a 
mandamus  would  now  be  granted  to  proceed  to  a  new  election, 
DOtwirhstanding  the  right  to  hold  over,  and  without  a  previous 
ouster.*  In  the  People  o.  Sweeting,'  the  Supreme  Court  of 
New  York,  and  in  the  Commonwesllh  t>.  Athearn,'  the  Supreme 
Court  of  Massachusetts  refused  information  against  officers,  whose 
time  it  appeared  would  expire  before  the  inquiry  could  have  any 
effect,  leaving  the  parties  to  their  common  remedies.  In  Ohio, 
the  writ  of  guo  uarranto  will  be  made  returnable  forthwith,  or  at 
a  short  day,  in  such  cases,  in  order  that  a  trial  may  be  had  before 
the  term  of  office  expires-*     In  England,  however,  it  is  not  con- 

1  Rex  V.  PoneboaM,  2  Barnard,  S64 ;  Rex  v.  Harwood,  2  Gut,  180 ; 
Rex  V.  Tate,  4  EasL  310 ;  Rex  v.  Buller,  6  Eest  393 ;  see  tiaa,  Rez  ■. 
Williams,  1  Burr.  407 ;  S.  a  1  W.  B.  95 ;  S.  C  3  Keny.  Cw.  75. 

"  AnoD.  I  Barnard.  SiS. 

3  The  People  v.  The  Hillsdale  &  ChuUiain  Turn.  Coinp.  3  Johns.  (N.  Y.) 
E.190. 

*  1  Barnard,  34. 

■  Willcock  on  Mun.  Corp.  462,  463. 

*  2  Johiw.  (N.  Y.)  R.  184. 

f  3  MasB.  R,  385 ;  and  see  Commonweal  ih  e.  Sparks,  6  Wbait-  (Peon.)  R. 
4J6. 

*  State  V.  Buchanan,  Wright,  (Ohio)  R.  333;  but  sea  Commonwealth  w. 
Spuks,  6  Wbut  [Peon.)  R.  41& 
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aidered  necessary,  that  the  peison  should  coolioue  to  hold  the 
office  at  the  time  of  applying  for  the  information  against  hitn ; 
but  il  has  been  granted  in  case  of  an  annual  office,  where  the  year 
bad  expired,  and  four  years  elapsed  since,  during  which  others  had 
been  successively  elected  ;  also  where  the  office  was  permanent,  but 
the  usurpation  bad  ceased  by  the  resipation  of  the  intruder  before 
the  application,  particularly  as  there  was  a  doubt  of  the  sufficiency 
of  the  resignation ;  sod  also  where  one  legally  in  office  had  resign- 
ed it,  thou^  without  deed,  and  afterwards  usurped  it,  and  acted 
again.'  And  if  the  office  has  determined,  though  (here  can  be  no 
ouster,  there  may  be  judgment  for  the  fine.°  When  the  original 
tide  of  an  officer  is  sufficient,  though  good  cause  of  amotion  he 
shown,  the  information  will  not  be  granted  until  an  actual  amotion 
has  been  made,  even  in  a  case  where  the  charter  declares  that  for 
such  cause  of  amotion  the  officer  shall  vacate  his  office  ;  for  the 
office  is  not  determined  until  the  amotion.' 

^  3.  In  Ei^and,  where  the  franchise  no  ways  concerns  the  pub- 
lic, as  all  those  franchises  which  relate  to  the  government  of  a 
corporation,  or  the  election  of  members  of  parliament,*  to  fairs  and 
markets,*  are  said  to  do,  but  is  wholly  of  a  private  nature,  as  a 
coney  warren,*  or  the  office  of  a  church-warden,'  the  infonna- 

1  Rez  a.  Powell,  Sajer,  330;  Rex  v.  WillUitw,  1  Vr.B.95;  Rex  v.  New 
Radnor,  3  Kenj.  Cu.  498 ;  Rex  v.  Warlow,  3  M.  &  S.  76;  Rez  r.  Payne, 
3  Chit.  R.  367. 

»Ibid. 

3  Lord  Bnice'B  Cnse,  3  Stra.  819;  Rex  c.  Ponsonbr,  Sayer,346;  S.  C.  I '' 
Keny.  Cu.  36 ;  S.  C.  5  Bro.  P.  C.  399 ;  Rex  «.  Heaven,  3  T.  R.  776. 

*  Cise  of  Borough  of  HoTBhim,  3  T.  R.  5[)9,  n.  a;  Rex  e.  Mein,  3  T.  R. 
506,  t&9  i  Rex  v.  Bingham,  3  East,  306.  For  "  an  office  of  great  trust  and 
preeminence  within  the  borough,  touching  the  election  and  return  of  bur 
{esaes  to  serre  in  parliament,"  quo  warranto  will  not  lie.  Rex  e.  McKay, 
4E&C.35I;  6D.&K.433. 

B  3  Hawk.  P.  a  36,  §  9.  Qu.  aa  to  faira  and  markets.  Rex  c.  Mareden, 
3  Burr.  1813 ;  S.  C.  1  W.  B.  579 ;  Ibbotaon't  Caae,  C.  T.  H.  !MB ;  Hardree. 
1S3,  arguendo. 

*  Rex  tr.  Sir  Wni.  Lowther,  3  Ld.  Ray.  1409 ;  3.  C.  I  Stra.  637 ;  Ibbotaonhi 
Ctae,  a  T.  H.  .348 ;  Rex  «.  Caao.  Andr.  15 ;  Rex  e.  Shepherd,  4  T.  R. 
381. 

'  Rex  V.  Dawbeur,  3  Stra.  1196 ;  Rex  «.  Bhepherd,  4  T.  R.  381. 
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tioD  will  be  refused.  We  hare  before  seen,  however,  that  in  this 
COU0U7,  at  least,  informatioos  are  graated  in  case  of  the  usurpa* 
tioD  of  the  offices  or  franchises  of  private  corporations.' 

4.  On  the  ground  of  personal  objection  to  the  applicant,  the 
court  has  refused  the  information  to  the  legal  adviser  of  the  de- 
fendant, who  had  counselled  him  during  the  exercise  of  his  <^ce 
Aat  his  eleclioD  was  good  ;  *  to  a  stranger  who  had  no  interest 
in  the  affairs  of  the  corporation,  where  public  expediencj  did  not 
require  the  application  ;  ^  to  a  corporator,  who  appeared  to  be 
the  mere  tool  of  some  other  person,  on  whose  application  the  court 
would  have  refused  it,*  whose  own  title  is  subject  to  the  same 
defect  as  that  which  he  seeks  to  impeach,^  who  was  elected  un- 
der a  president  whose  title  is  subject  to  the  same  defect  as  the 
defendant's,^  or  who  voted  at  the  election  sought  to  be  im- 
peached on  the  ground  of  an  objection  to  the  presiding  officer, 
unless  he  shows,  that  be  was  ignorant  of  the  objection  at  the  time 
of  voting,'  who  has  concurred  in  tfao  act,  or  acquiesced  in  the 
title  of  the  defendant,  which  he  seeks  to  impeach,*  or  in  the  elec- 
tion of  another  officer  of  the  same  kind  in  the  corporation,  who 
was  liable  to  the  same  objection,*  provided  the  irregularity  cori- 
plained  of  was  at  the  time  a  subject  of  notice,  who  has  concurred 
in  an  agreement  not  to  enforce  a  by-law,  upon  which  be  grounds 


1  Ante,  4  a 

a  Rex  V-  Paioe,  3  Chit  R.  36a 

3  Rez  V.  Grant,  II  Mod.  399 ;  Res  o.  Stacey,  1  T.  R.  3. 

*  Rex  V.  Stace]',  1  T.  R.  4 ;  Rax  v.  Cadlipp,  6  T.  R.  503 ;  Rex  «.  Treveneii, 
9  B.  &  A.  344,  483.  When  the  Court  flnapecta  collumon  from  the  affi&vits, 
it  will  require  explsnator;  affidsvits.    Ibid. 

E  Rex  «.  Bond,  ST.  R.  771 ;  Rex  •■  Peicock,  4  T.R.687 ;  Rex  V.  Codli]^ 
6T.R.S03;  Rex  e.  Cowelt,  6D.&R.336;  Rex  v.  Bracken,  1  Alcock  b 
Napier,  [Iriab)  R.  113.    As  to  defenduit'a  tffidavita  in  •odi  o*m,  ae*  Rex 
V.  Bond,  a  T.  R.  771. 
-  *  Rax  V.  Cudlipp,  6  T.  R.  903. 

*  Rex  V.  Slythe,  6  R  &  C  240 ;  9  D-  &  R.  190 ;  Rflff.  «.  Fanr,  3  Nev. 
dtP.(Q.E)414. 

■  Rex  •.  Stacej,  1  T.  R.  S ;  Rex  «:  CUAe,  1  Eaat  46 ;  Rex  •.  Trevonen, 
S  B.  Sl'A.  343,483. 

*Rex«.  ParkyD,lB.&  Adolph.890;  Rex  vl  BeniMjr,  Ibid.  684. 


D.qit.zeaOvGoOt^lc 


CH.  XXI.]  QUO  WARRANTO.  629 

his  attempts  to  impugn  ibe  defendant's  title,'  or  who  has  long 
known  tbe  defect,  and  Iain  by  intentionally  until  judgment  against 
the  defendant  would  have  the  effect  to  dissolve  the  corporation.* 
It  has  been  refused  to  persons  who  have  lain  hy  without  prose- 
cuting  within  a  reasonable  time,  though  with  a  full  knowledge  of 
tbe  facts  ;  *  to  a  town-clerk  who  seeks  to  impugn  the  defendant's 
title  on  the  ground,  that  the  defendant  has  not  taken  the  oaths  to 
government,  which  the  town-clerk,  being  tbe  proper  officer  to 
administer,  did  not  tender,  and  which  tbe  defendant  made  affidavit 
be  would  have  taken,  had  he  known  them  to  be  necessary,*  to  a 
town-clerk,  who,  after  a  long  acquiescence,  made  affidavit  that  he 
did  not  administer  tbe  oath  of  allegiance  to  a  corporator,  though 
he  made  the  entry  on  tbe  corp(»«tion  books  that  he  did  so  ;  *  and 
it  has  been  refused  to  one  who  founds  bis  application  upon  a  con- 
fession of  a  defect  of  title,  which  he  had  artfully  obtained  from 
the  defendant.*  It  is  no  objection,  however,  that  the  relator  and 
other  persons  with  whom  he  acted  were  influenced  by  strong  par^ 
spirit,  and  had,  during  two  or  three  years,  withdrawn  themselves 
from  corporation  business,  to  the  inconveoieDce  of  the  borough ; ' 
or  that  tbe  person  applying  is  in  low  and  indigent  circumstances, 
and  that  there  is  strong  reason  to  suspect  that  be  is  applying  not 
on  his  own  account,  but  at  the  expense,  and  in  collusion  with  a 
stranger  ;  though  in  this  last  case  the  court  required  security  for 
costs.* 

5.  If  the  application  is  manifestly  frivolous  and  Texatious,  the 
court  will  discharge  the  rule  with  costs.*    If  the  person,  from 

1  Rex  •.  Hortlock,  3  T.  R.  301. 

■  Rex  e.  Bond,  2  T.  E.  771 ;  Rex  «.  Trevenen,  3  B-  &,  A.  482. 
3  Rex  Wurdroper,  4  Burr.  2024,  per  Aeton,  J. 

*  Rex  ti.  Hart,  8  Mod-  56.  Id  this  eate  tbe  towu-elerk  bad  long  lain  by, 
ind  came  fbrw&rd  kt  the  initijition  of  a  atranger  to  increaae  tbe  latter** 
inleTMt  in  ui  election. 

B  Rex  «.  Williams,  1  Stra.  677. 

•  Rex  V.  Dicksn,  4  T.  R.  283. 

f  Rex  V-  Benney,  I  B.  &  Adolph.  684. 

■  Rex  V.  Wakelia,  Ibid.  50 ;  and  lee  Rex  •■  Parry,  6  Adolph.  &  Ellis, 
(K.  B.)  810. 

■  Rex  •.  Cu[tenter,  3  Stta.  1039 ;  Rex  v.  I^ewis,  3  Ban^  780 ;  Rex  e. 
M<»tlock,  3  T.  R.  301. 
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whom  the  title  was  denred,  has  beeo  some  time  dead,'  or  the 
parlies  have  acquiesced  in  the  title,*  it  seems  that  bd  iaTonnatioa 
will  Dot  be  graoted  to  impeach  it.  Neither  will  it  be. granted  after 
a  long  acquiescence,  where  the  objectioo,  if  it  prevailed,  might 
go  to  dissolve  the  corporation.'  And  the  court  will,  m  ifaeir  dis- 
cretion, disregard  a  secoadarjr  and  incidental  ground  for  an  infor- 
mation, (thou^  it  might  hare  been  sufficient  if  brought  before 
them  in  the  6rst  instance,)  where  it  is  resorted  to  fay  way  of 
forlorn  hope,  after  the  original  and  main  ground  has  failed.^  And 
where  the  relator  has  twice  obtained  rules  nui  for  informations  ia 
the  nature  of  a  quo  warranto,  calling  upon  the  party  to  show  why 
be  exercised  the  office  of  mayor  of  a  borough,  which  rules  have 
been  dischai^ed  on  cause  shown  ;  the  court  will  not  allow  the 
same  relator,  on  an  application  against  the  succeeding  mayor,  to 
raise  the  same  questions  as  to  the  title  of  the  former  mayor  to 
exercise  the  office.*  The  information  has  been  refused  to  enforce 
a  claim  against  a  turnpike  company,  for  damages  done  to  the 
relator's  property  in  laying  out  a  road,  though  the  act  required  the 
company  to  pay  the  dam^es ;  *  and,  in  Pennsylvania,  it  was 
refused  to  impugn  the  title  of  the  minister  of  a  religious  society, 
on  the  ground,  that  the  party  moving  for  the  inforroacioo,  and 
the  defendant,  did  not  claim  under  the  same  charter  of  incorponi- 


§  6.  The  mouoa  for  leave  to  file  an  informaUon  must  be 
founded  upon  affidavits,  slating  all  the  grounds  upon  which  the 
defendant's  title  is  impeached.  These  ought  not  to  be  entitled  in 
any  cause.'     The  affidavits  must  state  facts  and  not  legal  deduc- 

>  Rbx  0.  Spearing,  4  T.  R.  4,  d.  i. 

■  Ru  v.  Stace;,  1  T.  R.  4. 

3  Rex  V.  Cuter,  Cowp.  59,  p«r  Ld.  Himfirid. 

4  Ru  e.  Osbonrne,  4  East,  327,  336. 

B  Rex  «.  Laufhonie,  3  Nov.  St  H.  6ia 

*  The  Peopl«  v.  The  Hilladale  tod    Chatham  Tamp.  Comp.  3  loitm. 
(N.  Y.)  R.  I9a 
'  The  ComDMmwnldi  v.  Uamj,  11  S«i^.  &  Rawle,  (Penn.)  R.  7a 

■  Rax  •.  Pienon,  etaL  Andr.  313;  R«zv.Col«,  6T.R.643;  HaightVL 
Tamer,  3  Johiu.  (N.  Y.)  R.  371, 373. 
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tions,  as,  not  the  mere  acceptance  of  an  office,  but  the  facts 
which  cohstilute  the  acceptance,  and  that  too  with  so  much  cer- 
taiotf  and  form,  that  an  iDdictment  for  perjury  may  be  sustained 
upon  them,  if  they  are  wilfully  false.'  The  affidavit  of  a  relator, 
"  that  be  has  been  informed  and  believes,"  that  the  defeodant 
exercises  ibe  office  which  be  is  charged  with  usurpiog,  is,  how- 
ever, sufficicDt.*  If  affidavits  are  made  on  a  motion  for  an  iofor- 
matioD  against  A.,  they  cannot  be  read  in  a  similar  motion  against 
B.,  because,  it  is  said,  that  in  such  case  an  indictment  for  perju- 
ry will  not  lie  upon  them  if  false.'  It  seems,  that  the  prosecutor 
may  use  the  affidavits  of  a  person,  whom  the  court  would  not 
allow  to  be  the  relator.*  When  the  affidavits  set  forth  a  char- 
ier, they  must  state  either  its  acceptance,  or  that  an  usage  has 
prevailed  in  conformity  to  it,  from  which  its  acceptance  may  be 
inferred  ;  and  where  the  affidavits  were  ill  for  omitting  this,  the 
court  refused  leave  to  amend  them,  but  put  the  party  to  a  new 
application.*  Affidavits  iu  support  of  a  quo  warranto  should  also 
Etate  any  usage  which  there  may  be  differing  from  what  might  be 
held  to  be  the  construction  of  the  charter,*  and  a  rule  for  a  quo 
warranto  was  dismissed  with  costs,  where  the  affidavits  in  support 
had  suppressed  several  material  facts.'  If  the  affidavits  in  support 
of  the  rule  omit  a  material  fact,  which  is  stated  in  an  affidavit 
filed  on  the  other  side,  the  latter  may  be  read  by  the  prosecutor 
in  support  of  bis  rule.*  On  a  motion  for  an  informaUon  against 
a  corporator,  on  the  ground  of  his  acceptance  of  an  incompatible 
office,  the  relator  must  show  a  legal  appointment  to  the  second 

■  Rex  «.  Sargeant,  5  T.  R.  469 ;  Rex  «.  Scoldeo,  3  Barnard,  439 ;  Rex  «. 
Harwood,  3£a8t,l60;  Rex  e.  Newliiig,  3T.  R.3J0;  Rex  k  Lane,  S  B.  &. 
A.  488 ;  Reg.  v.  Hatter,  3  Parr.  &  Dev.  963.  For  rorm  of  affidarita,  see 
Tbe  CommoDiTealth  v.  Doaglaas,  1  Bian.  [Penn.]  R.  77. 

>Rexe.51jthe,6B.di,C.a40;  9D.&R.2a6. 
3Kex  «.  Thetford,  11  Uod.  141  ;  Tidd'e  Prac.  496,  &C. 
*  Rex  V.  Biwtead,  Co»p.  77 ;  Rex  n.  Symnioiia,  4  T.  R.  334 ;  Rax  «.  Brame, 
I  Ner.  &  P. (E.  B.)  773;  Reg.  e.  Panr,  3  Nev.  &.  P.  {(i,  B.)  414. 
>  Rex  V.  Bazar  et  al.,  4  M.  &  S.  253. 

■  Rex  V-  Headley,  7  B-  &  a  496;  I  H.  &  R.  345. 
f  Rex  «.  Hughei,  7  B-  &  C.  719 ;  1  M-  &  R.  OS. 

■  Rex  V.  Meio,  3  T.  R-  597. 
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'office.'  He  isbouod,  on  a  rule  ntri,  by  the  day  od  which,  io  lus 
affidavit,  thoi^h  fouoded  on  iafomiaUoD  and  belief,  the  electioa  is 
alleged  to  have  taken  place  ;  and  if  that  day  is  mistaken,  the  de- 
feodant  is  not  bound  to  show  a  regular  election  od  another  day.* 

If  the  applicant  makes  out  a  prima  facie  case,  the  usual  course 
is  for  the  court  to  grant  a  rule  niti  upon  the  defendant,  to  enable 
lum  to  prove  the  evaaiveness  or  insufficiency  of  the  charge  apiost 
him,  or  any  legal  reason  why  the  information  should  not  be  grant- 
ed.' The  court  have,  however,  a  discretiou,  whether  they  will 
go  through  the  formality  of  a  rule  to  show  cause  ;  and  where  the 
whole  case  bad  been  disclosed  by  the  defendant's  answers  ia 
chancery  and  tbe  answers  of  others,  touching  the  subject  of  the 
^iplication,  the  court  looked  into  the  answers,  and  grauted  a  rule 
for  an  information  in  tbe  first  instance.*  Whether  facts  are 
asserted  or  deuied  by  the  defendant,  he  should  always  be  prepared 
with  affidavits  of  others,  as  well  as  with  his  own  ;  for  bis  alone 
will  not  be  much  respected  where  the  facu  are  of  such  a  charac- 
ter, that  they  would  be  known  to  others  as  well  as  to  bimseif.' 
These  may  be  entided,*  or  not,'  atibe  defendant's  choice.  If  die 
affidavits  for  the  defendaat  so  positively  deny  the  facts  asserted  on 
tbe  other  side,  as  to  sustain  an  indictment  for  perjury,  the  inlbr^ 
mation  will,  it  seems,  be  refused,  until  an  iedictmenl  has  beeo 
prosecuted,  and  the  persons  perjured,  convicted.'  If  these  affi- 
davits, and  the  cause  shown,  do  not  place  ihe  matter  beyond  dis- 
pute, the  rule  will  be  made  absolute  ;  *  but  tbe  Court  oS  King's 
Bench,  in  conformity  to  dae  rale  conceraing  criminal  informations. 


1  Rex  V.  Dsf,  9  B.  &  C.  703;  4  M.  &  R.  MI. 

a  Rax  p.  Rolfe,  1  Nev.  Ai  H.  773. 

3  Bui.  N.  P.  2ia 

*  The  People  ez  tbL  Barker  e.  Kip  et  ■!.,  1  U.  a  Law  Journal,  286,  cited 
4  Cot.  R,  106,  D. 

>  Rex  V.  Trew,  3  Bumrd,  371 ;  Reapublic*  •.  Prior,  I  Yestea,  (PeDa)3(l6, 
that  the  evidence  muet  be  bf  affidavit 

■  Rex  «.  PienoD  et  al,  Andr.  313 ;  Rex  s.  Cole,  6  T.  R.  642. 
1  Rex  >.  Cole,  6  T.  R.  642,  per  Kenjon,  C.  J. 

■  Rex  tr.  Woodman,  1  Barnard,  101 ;  Rax  e.  Trew,  3  BuiMid,  371. 
*BiiLN.P.310. 
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will  not  groDt  ibe  rule  for  ao  inform&tioD  on  the  last  day  of  the 
term.'  By  the  English  rules  of  practice,  od  applying  for  infor- 
mations in  the  nature  of  a  fuo  warranto,  objections,  intended  to 
be  made  to  the  title  of  the  defendant,  must  be  speciBed  in  the 
rule  to  show  cause ;  and  no  objection,  not  so  specified,  can 
be  raised  by  the  prosecutor  in  the  pleadings,  without  the  special 
leave  of  the  court,  or  of  some  judge  thereof.* 

By  the  statutes  of  Anne,'  sod  of  New  York,*  one  information 
may  be  exhibited  to  try  the  right  of  several  persons.  And  after 
rules  for  several  informations  have  been  made  absolute,  where 
the  situation  of  the  defendants  is  precisely  similar,  the  court  will  ' 
direct  several  informations  to  be  consolidated.'  This,  however, 
the  court  will  not  do,  unless  the  offence  is  joint ;  for  the  consoli- 
dation would  deprive  the  defendants  of  the  opportunity  of  severally 
disclaiming  or  maiotaioing  their  offices.*  Sometimes,  however, 
where  there  are  several  informations  for  the  trial  of  titles  precisely 
similar,  one  of  them  is  tried,  and  the  rest  suspended  upon  an 
undertaking  of  the  other  parties  to  disclaim  according  to  the  event 
of  the  trial ;'  but  in  Rex  v.  Cozens,  the  court  refused  to  compel 
the  relators  and  defendants  in  several  informauons  to  submit 
to  be  bound  by  the  result  of  one,  although  the  objections,  in  all, 
were  the  same.* 

§  7.  An  information  cannot  be  quashed  on  motion,  though 
both  parties  consent  that  it  shall  he  done ;  but  the  court  will, 
upon  consent,  direct  the  recc^nizances  on  both  sides  to  be  dis- 
charged.'    The  appearance  of  the  defendants  to  a  rule  to  show 


1  Rez  e.  Daviea,  Sajer,  241. 

>  Reg.  Gen.  H.  T.  7  ind  8  Geo.  4 ;  9  D.  &  R.  247 ;  and  tee  Rex  a.  Thom- 
u,  3  Nev.  &.  P.  (Q.  B.)  S88. 

3  9  Anne,  ch.  20,  $  4. 

*  J  R.  L.  (N.  Y.]  108,  5  4. 

>  Rex  V.  Foster,  1  Buir.  573 ;  Symmera  r.  Regem,  Cowp.  500,  501. 

*  Rm  v.  Warlow,  2  M.  &  S.  7a 
'  Ibid.  peT  D&mpier,  J. 

*  6  Dowl.  (P.  C]  3 ;  end  2  Nov.  &  P.  (K.  R)  164. 

*  Rex  t.  Eig^T,  and  Rex  v.  Biickell,  4  Burr.  2397. 
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cause  why  aa  information  should  not  be  filed  against  them,  does 
DOt  constitute  an  appearance  to  the  inforniatioD ;  and  there- 
fore on  filing  the  informatioD,  the  relators  are  not  entitled  to 
a  rule  to  plead.  The  rule  to  sbotr  cause  is  intended  to  obtain 
leave  to  institute  the  proceeding ;  but  it  is  commenced  by  the 
information.' 

The  next  step  is  (o  compel  the  appearance  of  the  defendant. 
Od  the  ancient  writ  of  quo  varranto,  the  process  to  effect  this 
was  a  summons ;  and  If  the  party  did  not  appear  at  a  certain 
stage,  the  franchise  or  subject  of  the  writ  might  be  seized,  on 
process  to  the  sheriff,  as  a  distress,  and  the  defendant,  was  put 
to  come  in  and  replevy  it,  as  he  would  any  other  distress.  On 
an  information  in  the  nature  of  a  goo  warranto,  the  first  process 
is  a  venire  facias  in  the  nature  of  a  summons,  and  if  there  he  no 
appearance  upon  it,  then  a  distringat,  between  the  teste  and 
return  of  which,  in  England,  there  must  be  fifteen  days,  if  ibe 
corporaiion  be  in  a  foreign  county.  But  on  information  against  a 
corporation,  there  can  be  no  seizure  of  the  franchise  for  a  default, 
before  a  distringas  bas  issued.*  In  Massachusetts,  the  first 
process  against  the  defendant  appears  to  be  a  summons  ;*  but  in  a 
case  in  Pennsylvania,  it  was  a  venire  facias,  returnable  at  the 
next  term.*  .  If,  where  tbe  proceeding  is  against  a  corporation, 
there  be  a  default,  there  may  be  a  judgment  of  seizure  of  the 
franchise  usurped,  into  the  king's  band,  or  in  tbe  king's  right 
quousque,  that  is,  until  the  court  shall  further  order ;  and  Chief 
Baron  Eyre  said,  he  conceived  tbe  effect  of  tbe  judgment  and 
seizure  by  the  sheriff  to  be,  that  it  laid  die  kbg's  bands  on  the 
franchise  of  being  a  corporation,  and  upon  other  franchises  men- 
tioned as  usurped  in  the  information,  so  that  the  corporation  could 
not  use  its  liberties  ;  the  action  of  its  vital  powers  was  suspended  ; 

1  Th«  CommoDwaalth  n.  Sprb^r  et  al.  S  Binn.  (Penn.)  R.  353,  354. 

>  Rex  V.  Trinity  House,  1  Siderf.  86 ;  Brigg'i  Ca.  3  Roll  46 ;  Rex  t. 
WygoToe,  3  Roll  92 ;  Rex  e.  Hertford,  I  Ld.  Riymd.  436;  S.  C.  1  Salk. 
374  i  a  C.  Cirth.  503 ;  Rex  e.  Yarmoutb,  3  8alk.  ]04. 

3  CommonweaUh  v.  Fowler,  10  Mtsa.  R.  291 ;  CommoDwealih  v.  Dear- 
born et  iL  15  Mass.  R.  126. 

^CdmmouwMlth  e.  gpriaeu  et  aL  5  Bian.  (Penn)  R. 3S3,  354- 
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and  in  this  situation  he  bad  do  doubt  th^t  acustosofthe  franchises 
might  be  appointed  ;  and  that  the  corporation  might  be  restored, 
on  paying  a  fine  lo  the  king,  or  that  the  king  might  pardon  the 
default  by  proclamation  or  charter.'  Some  of  the  old  cases  on 
the .  writ  of  quo  narranto  look  as  if,  when  the  franchise  was 
seized  for  a  default,  it  was  forfeited  forever,  unless  replevied  at  a 
short  day,  in  the  same  'eyre  or  term.  The  practice  on  the 
informaiion,  in  the  time  of  Charles  the  Second,  is  said  to  have 
been  similar  ;  and  if  the  party  did  not  appear,  there  was  a  judg- 
ment  of  seizure  qnousqtu,  and  if  they  did  not  replevy  and  appear 
in  the  next  term,  there  was  final  Judgment,  unless  they  should 
plead  within  a  certain  time.'  The  law  seemsi  however,  to  be, 
that  if  the  defendant  being  summoned  makes  default,  and  makes 
another  default  at  the  return  of  the  centre  facias,  judgment  shall 
be,  that  the  franchise  be  seized  into  the  king's  hands,  and  not 
that  It  shall  be  forfeited  ;  for  it  does  not  yet  appear  whether  there 
be  any  cause  of  forfeiture,  and  no  man  shall  finally  lose  his  land  or 
his  franchise,  on  any  default,  if  he  has  never  appeared.  The 
process  must  therefore  be  continued  until  the  king  may  have  final 
judgment.*  In  Rex  v.  The  Mayor  of  Iledon,*  Lord  Chief 
Justice  Lee  said,  "that  there  never  was  any  process  to  outlawry 
on  an  information  in  the  nature  of  a  quo  narranto,  this  not  being 
like  8  quo  warranto  by  original  writ,  which  was  in  use  before  this 
manner  of  proceeding."  Mr,  Kyd  seems,  however,  to  think, 
that  if  there  be  any  distinction  between  the  writ  and  information 
in  this  particular,  the  process  of  outlawry  lies  in  (he  latter,  and 
does  not  lie  in  the  former  proceeding.' 

If  the  defendant  suffer  the  rule  to  show  cause  to  be  made 
absolute,  or  stiflcr  judgment  by  default,  -others,  whose  derivative 

'  Strsta  Marcetla,9  Co.  29;  2  Chesior  Cbb.  510,  per  Eyre,  C.  B.  587, 
568;  The  Km^  v.  Amery,  4  T.  R.  129;  2  Kyd  on  Corp.  490  to  511;  (i). 
Ent.  539,  b. ;  Willcock  on  Mun.  Corp.  483,  481. 

3  Maidstone  Caa.  Poph.  180;  Judgment  in  quo  warranto,  Comb.  19;  Rex 
».  Cliesler,  2  Show.  SGf, ;  Glos'ler  stnL  2  fral.  282, 

3  3  Jenkins.  Cent.  Ca.  91 ;  S  Kyd  on  Corp.  502 ;  Strata  Marcella,  9  Co- 
29;  2  Cheet  Ca.  566;  Willcock  on  Uun.  Corp.  484, 

*  I  Wils.  R.  245. 

3  2  Kyd  on  Corp.  4.33,  439. 
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titles  may  be  afiecied  by  the  judgmeat,  may,  it  seems,  open  tbe 
rule  again,  and  be  permitied  to  sbow  cause  agaiost  the  ioforiiM- 
lion,  upon  undertaking  to  indemnify  the  defendaDt  i^inst  all 
expenses,  costs,  &c.' 

At  corofnon  law,  the  court  may  either  grant  or  deny  a  second 
imparlance,  as  they  see  cause.*  By  the  statute  of  Anne,'  and 
also  by  the  statute  of  New  York,*  such  convenicat  lime  may  be 
allowed  to  the  prosecinor,  as  well  as  to  (he  defeodant,  to  plead, 
reply,  rejoin,  'or  demur,  as  tbe  court  may  think  reasonable. 

The  defendant  may  disclaim  the  franchise  mentioned  in  the 
mfonnation  altegeilier,  or  he  may  disclaim  it  as  to  a  part  of 
the  time  during  which  he  is  alleged  to  hare  usurped  it,  end  jus- 
tify as  to  the  other  part.*  And  under  particular  circumstances, 
as  where  the  defendant  was  a  rery  young  man,  and  had  nerer 
acted  in  the  office,  the  court  will,  upon  makiog  tbe  rule  .ab- 
solute, direct  tbe  defendant  to  enter  a  disclaimer  without  paying 
costs.* 

§  8k  To  a  writ  of  quo  warranto,  or  an  information  in  tbe 
nature  of  one,  the  defendant  must  either  disclaim  or  justify,  and  tbe 
Stale  is  bound  to  show  nothing.'  He  cannot  plead  non  untrpant; 
for  the  object  of  the  proceeding  is  to  ascertain,  by  enforcing  the 
defendant  to  set  forth,  '*  by  what  warrant  or  authority"  be  exercises 


1  Bac.  Abr.  InforaiatioDS,  D- ;  Rex  v.  Newling,  3  T.  R.  310,  311. 

«  Pot  entry  of  «n  impatlsrce,  aee  The  People  «,  Utica  Tna.  Co.  15  Johns. 
(N.  Y.)  R.  363.    Aa  to  Hcoml  impartance,  Herring*.  Brown,  Comb.  II,  12. 

39  StaL  Anne,  c  SO,  §  6;  2  Lill.  Pnc.  Reg.  510,  B.;  Willcock  on  Hon. 
Corp.  465l  For  nilea  to  plead,  reply,  Si-c,  in  England,  eee  Rex  «.  Gioever, 
6  T.  R.  095,  and  n. 

*  1  R.  L.  109,  ^C  In  Nevr  York  the  rules  to  plead,  reply.  Sic  ue  ibe 
nine  is  in  ordinaty  coses.  See  The  People  «.  Cisrk,  4  Cowen,  (N.  Y.)  R. 
95;  Ibid.  119,  D.  a. 

sCo.£Dt  537,  b.;  Tidd's  Prac.  984 ;  Rex  e.  Biddle,  3  StrL952.  Aa  to 
Torm  of  disclaimer,  eee  Ca  EnL  527  to  529 ;  2  Eyd  on  Corp-  405 ;  4  Cowen, 
(N.Y.)R.  113,  n.,  114,  n. 

■  Rei  r.  Holt,  2  Chit  R.  Sfid 

'  State  t>.  Ashley,  1  Pike,  (Arkan.)  R.  553  j  The  People  v.  Uttca  In.  Co. 
15  Jofani.  (N.  Y.)  R.  338. 
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the  office,  or  holds  the  franchise.'  For  the  same  reason  it  is  Dot 
sufficiem  to  show  a  title  in  another  ;  hut  any  defect  in  the  plea  may 
he  helped,  hy  treating  facts,  slated  in  the  information  by  way  of 
inducement,  as  though  they  formed  a  part  of  the  plea.*  The  plea  in. 
bar  should  set  out  the  defendant's  title  at  length,  and  conclude  with 
a  general  traverse  "  without  this,  that  be  usurped,  &c."  or  "  by  his 
authority,  &c."'  The  defendant  may  also  plead  in  abatement; 
but  he  must,  as  in  other  cases  of  dilatory  pleas  verify  the  plea  by  ■ 
affidavit  ;*  and  if  the  affidavit  be  not  eutitled,  the  plea  must  be  set 
aside.*  The  general  statutes  of  double  pleas  in  England,*  aud 
New  York,^  do  not  extend  to  informations  in  the  nature  of  a  quo 
toarranto ;  and  there  is  no  instance  in  which  the  court  has  given 
leave  to  plead  two  pleas.'  But  in  Enghmd,  under  the  statute  32 
Geo.  3,  c.  53,  the  defendant  may  plead  several  pleas.*  This 
statute  also  gives  the  defendant  leave  to  plead,  that  he  has  held  the 
office  for  six  years  previous  to  the  filing  of  the  information,  either 


1  Anon.  13  Uod.  295,  per  Holt,  C.  J. ;  Rex  d.  BUgden,  10  Mod.  S09 ; 
Rex  V.  Trinity  House,  1  Sid.  86;  Strata  Hircella,  9  Co.  28,  a.;  Glos'ter 
bUL  2  Inst.  281 ;  State  v.  Ashler,  1  Pike,  (Arkan.)  R.  504 ;  People  «.  Bart- 
lett  et  al,  6  Wend.  <N.  Y.)  R.  422. 

»  Chest  Ca.  546 ;  2  Leon.  Ca.  31 ;  Partridge's  Ca.  Cro.  E.  125 ;  Musgmve 
c,  Neviason,  1  Stra.  585;  Rex  v.  Leieh,  4  Barr.  2143;  Rex  «.  Hebden, 
Andr.  392. 

3  Rez  V.  Blagden,  Gilb.  R.  145 ;  Strata  Marcella,  9  Co.  37,  a.  For  foraiB 
of  pleas,  sea  Co.  Ent  Quo  Warranto;  2  Kjd  on  Corp.  406;  6  'WenL 
Elead.  28  to  242 ;  State  v.  Foster,  2  Halst  (N.  J.)  R.  101 ;  The  State  tt. 
Tudor,  5  Day's  (Conn.)  Cas.  in  Err.  330  ;The  People  v.  Utica  las.  Co.  IS  Johna. 
(14.  Y.)  R.  363  to  365;  The  People  «.  Kip  et  al.  1  U.  S.  Lair  Journal,  364 ;  4 
Cowen,  (N.  Y.)  R.  114  to  117. 

*  3  Kyd  on  Corp.  439 ;  1  R.  L.  (N.  Y-)  519,  $  19 ;  Rex  «.  Jonee,  3  Stra. 
1161;  Rex  «.  Mayor  of  HedoD,lWil8. 344;  C  Went  Plead.  51. 

5  Rex  e.  Jones,  3  Stra.  1 161. 

*  9  Anne,  ch.  16,  $  4. 

'  1  R.  L.  (N.  Y.)  519,  i  9. 

■  Rex  V.  Newlaod,  Sayer,  96 ;  Rez  r.  Leigli,  4  Bnrr.  2146,  Sir  Fletcher 
Norton  and  Lord  Mansfield;  4  Covea,  (N.  Y.)  R.  113,  d.;  People  ti.  Jones, 
18  Wend.  (N.  Y.)  R.  601 ;  Rex  v.  Powell,  8  Mod.  180. 

*  33  Geo.  3,  c  58,  cited  Rez  ti.  Autridge,  8  T.  R.  468 ;  Rex  v.  Stokea, 
3  U.  &  a  71. 
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siDglj)  or  with  other  pleas.'  To  make  out  his  title  to  an  office, 
&c.  the  defeodaDl,  and  indeed  each  party,  must  set  forth  in  his 
pleadings  so  much  of  the  charter  or  act  of  incorporatioa  as  he 
relies  upon,  without  indeed  it  be  set  forth  in  the  anterior  pleadings,' 
or,  as  in  case  of  some  of  our  State  banks,  is  of  a  public  nature.* 
It  would  seem  that  the  pleas  need  not  set  forth  that  the  charter  had 
been  accepted  hy  the  stockholders,  since  the  informatlou  admits 
the  existence  of  the  corporation,  or  that  it  once  had  a  legal 
existence.* 

Where  a  company  was  incorporated  on  the  condition,  that  it 
should,  "  within  ten  years  from  the  passing  of  the  act,  furnish  and 
continue  a  supply  of  pure  and  wholesome  water,  sufficient  for  the 
use  of  all  such  citizens  dwelling  in  said  city  as  shall  agree  to  take 
it  on  the  terms  to  be  demanded  by  the  company,  in  default  where- 
of the  corporation  shall  be  dissolved,"  and  an  information  in  tbe 
nature  of  a  quo  warranto  was  Bled  against  them,  it  was  held,  that 
tbe  company  being  declared  a  body  politic,  and  corporate  in  pre- 
tenli,  and  having  ten  years  to  perform  tbe  acts  required  of  them, 
the  proviso  was  a  defeasance,  and  not  a  condition  precedent,  and 
that  therefore  they  were  not  bound  in  their  plea  to  set  fonh  the 
condition  and  allege  performance,  even  for  ihe  purpose  of  show- 
ing a  present  right,  although  at  the  time  of  plea,  the  period  limited 
by  the  proviso  bad  long  since  expired  ;  as  in  judgment  of  law,  a 
corporation  once  shown  to  exist  is  presumed  to  continue,  until  the 
contrary  be  shown.'  In  alleging  a  breach  of  this  condition,  the  court 
held  that  the  attorney  general  was  bound  to  name  such  citizens  as 

1  32  Geo.  3,  e.  38,  §  1  ;  Rex  v.  Richardaon,  9  Eftst,  470;  Res  b.  Stokes, 
a  M.  &.  a  71 ;  Rex  e.  Lawrence,  2  Chit.  R.  371.  But  query,  whether  this 
■tDtuta  enabling  d<ifenilantH  in  quo  warraoto  to  plead  dnublo,  is  con6De<t  to 
eorporatt  ojica.     Rex  e.  Highmore,  5  B.  &.  A.  771 ;  1  D.  &  K.  438. 

3  ChesL  Caa.  549,  551 ;  Rex  e.  Smith,  2  M.  &  a  597. 

3  State  o.  Ashley,  1  Pike,  (Arkan.)  R.  514. 

*  People  V.  Niagara  Bank,  6  Cnff.  (N.  Y.)  R.  196;  Bank  of  Aobum  v 
Aiken,  18  Johna.  (N.  Y.)  R.  137 ;  Wood  e.  Jefferson  County  Bank,  D  Cow. 
(N.  Y.)  R.  194 ;  Utics  Ina.  Co.  r.  Tillman,  I  Wend.  (N.  Y.)  R.  555 ;  Peopls 
e.  Saretogn  and  Rensselaer  Rail  Road  Co.  15  Wend.  (N.  Y.)  R.  125;  see 
Sute  e.  Ashley,  1  Pike,  (Arkan.)  R.  514. 

s  People  V.  Manhattan  Company,  9  Wend.  (N.  V.)  R.  351. 
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were  willing  to  agree,  &c.,  and  that  the  naming  of  one  individual 
would  have  been  sufficient,  and  that  be  was  also  bound  to  aver  a 
request  on  the  part  of  those  citizens  who  wished  a  supply  of  wa- 
ter, or  an  offer  to  pay  for  it,  or  that  the  defendants  had  notice  of 
such  willingness  or  desire.'  A  general  allegation  of  the  breach, 
"  that  the  defendants  have  not  furnished  or  continued  a  supply  of 
water  sufficient  (or  a  supply  or  any  other  quantity  of  pure  and 
wholesome  water)  for  the  use  of  such  citizens  dwelling  in 
the  ciiy  of  New  York,  as  were  willing  to  agree  for  and  take 
the  same  as  aforesaid,"  was  held  not  to  be  an  allegation  of  a 
mateiial  fact  on  which  issue  could  be  taken,  as  it  tended  to  an  is- 
sue upon  an  emotion  or  affection  of  the  mind,  which  is  not  tra- 
versable or  susceptible  of  trial.  ' 

If  the  right  of  election  or  admission  is  in  a  select  body  of  the 
corporation,  the  defendant  must  show  how  they  became  possessed  of 
that  right,  by  selling  forth  specially  in  his  plea  the  custom  or  clause 
in  the  charter  conferring  it  upon  ihem.'  He  must  with  certainty  set 
forth  the  custom  or  clause  in  the  charter  prescribing  the  mode  of 
election  ;  *  must  show  a  vacancy  of  the  office  to  which  he  was 
elected,'  and  bis  own  legal  election  and  admission.*  If  the  de- 
fendant's plea  admits  his  user  of  the  office,  and  is  insufficient,  or 
if  he  demurs  and  fails  on  demurrer,  judgment  must  pass  against 
him,  and  a  repleader  will  not  be  awarded,  though  the  plea  raised 
an  immaterial  issue.'  It  is  no  answer  to  an  allegation  against  a 
turnpike  company,  alleging  as  ground  of  forfeiture,  that  they  have 
not  kept  their  road  in  repair,  that  the  individuals  aggrieved  have 
their  remedy  by  private  action  ;  or  that  the  gates  of  the  turnpike 

>  Ibid. 
'  Ibid. 

3  Rex  D.  Ljms  Regis,  Doug-  153. 

«Rex  c.  Birch,  4  T.  R.610;  Rex  c.  Hvtborae,  5  a  &  a 437;  Rex*. 
Hill,  4  B.  &  a  443 ;  Rex  o.  Rowland,  3  B  &  A.  134  ;  Rex  c.  Holland,  3 
EaM,74. 

>  Rex  V.  Smith,  3  M.  &  S.  S97. 

•  Rex  tr.  Holland,  3  East,  74  ;  Res  v.  Lisle,  Andr.  174 ;  Rex  r.  Smith,  3 
U.  &  S.  599,  600. 

I  Rex  V.  PhillipB,  I  Stra.  397 ;  Rex  e.  Boylea,  2  Ld.  Raymd.  1560 ;  Rex 
p.  Fatteaon,  4  fi.  &  Adolph.  9;  1  Nov.  Sl  M.  612. 
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company  may  be  thrown  open  by  public  officers,  when  tbe  road 
is  so  mucb  out  of  repair  as  to  amount  to  a  nuisance  ;  or  that  a 
penally  is  imposed  for  a  particular  nonfeasance,  unless  tbe  reme- 
dy by  information  is  in  such  case  taken  away  by  express  terms, 
or  necessary  implication.*  Nor  does  a  bond  giren  by  a  grantee 
of  tbe  fiancbise  of  keepii^  a  toll  bridge,  in  pursuance  of  a  statute 
requirement,  that  he  would  erect  and  complete  tbe  bridge,  take 
away  tbe  proceeding  by  information,  the  bond  being  considered 
but  a  cumulative  remedy.' 

It  seems  that  the  prosecutor  may  demur  to  the  nhole  plea,  and 
reply  to  particular  parts  of  it ;  *  or  he  may  reply  specially,  and 
put  as  many  new  matters  in  issue  as  be  pleases,  provided  tbe  new 
matter  be  consistent  with  that  contained  in  tbe  plea.*  If  several 
things  are  necessary  to  constitute  a  complete  title  in  the  defend- 
ant, issue  may  be  taken  on  each,  and  if  any  one  of  the  issues,  ou 
a  fact  material  to  tbe  title,  be  found  against  the  defendant,  there 
shall  be  judgment  of  ouster,  and  the  defendant  shall  pay  the  costs 
on  all  the  issues.*  The  replication  may  impeach  a  necessary 
quabGcaiion  of  tbe  defendant  to  an  office,  set  forth  in  the  plea  as 
possessed  by  him  ;*  or  allege  that  tbe  corporation  was  not  *'in 
due  manner "  assembled  for  the  election  of  officers  at  the  time  of 
the  defendant's  election  ;  though  the  words  "  in  due  manner  " 
are  implied  in  the  averment,  that  tbe  corporation  was  not  assem- 
bled for  tbe  purpose  of  electing.'  It  may  impeach  the  title  of  tbe 
presidii^  officer  of  the  assembly  at  which  tbe  defendant  was 
elected,  thus  showing  the  illegal  nature  of  tbe  assembly,  and  that 
too,  it  seems,  even  though  tbe  presiding  officer  be  dead.*    It  may 


>  People  V.  Briata)  &,  RenMelaerrUle  Tarap.  Rotd,  33  Wend.  (N.  Y.)  E. 
as ;  People  «,  HUImUIc  and  Chatham  Tamp.  Road,  Ibid.  254. 

>  ThompwMi  9.  People  ez  tel.  Taylor,  Ibid.  537. 
3  Rex  tL  Gioever,  6  T.  R.  733;  n. 

4Rex«.I^tii«m,3BiuT.  14^;  a  C- Rex  «.  Uthrop,  1  W.  B.  471 ;  Rez 
0.  Knight,  4  T.  R.  434. 

s  Bac  Abr.  InionnatioBS,  D- ;  Rex  v.  Hevle,  1  Stra.  637;  3  Ld.  Rarod. 
1447;  Rex  «.  Downey  1  T.  R  4Sa 

•  Rex  •.  Bnira,  4  T.  R.  377;  Piper  •.  Denua,  19  Hod.  253. 

'  Rax  ».  Hill,  4  B.  &  C.  44a 

*R«x*.Hebden,aStn.l]Oe;  3- C  And.  393;  Rex  «.  Spearing  in  Rex 
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impeach  tbe  title  of  the  defeodant,  hy  impescbing  the  legality  of 
(be  titles  of  those  who  voted  for  him,  at  least,  if  their  titles  can- 
not be  impeached  by  an  infonnation  directly  filed  against  them  ; 
but,  it  seems,  that  where  ioformations  could  have  been  obtained 
against  the  electors,  as  in  all  cases  where  they  elect  in  right  of  a 
corporate  franchise,  it  is  sufficient  for  the  defendant  thai  they 
were  de  facto  in  the  enjoyment  of  their  franchise.'  Where  the 
plea  is,  that  the  election  was  according  to  the  charter,  the  repU- 
catioo  should  be,  not  duly  elected  ;  for  this  puts  every  thing  in 
issue.*  If  the  defendant  and  prosecutor  in  the  pleadings  both 
treat  the  former's  admission  as  if  it  was  an  election,  they  cannot 
treat  it  otherwise  on  tbe  nial,  so  as  to  affect  tbe  pleadings.*  Tbe 
replicadoD  must  not  be  argumentative  ;  *  and  where  it  sets  forth  a 
condition  on  which  a  du^  of  the  corporation  arises,  the  facts 
which  go  to  make  up  the  condition,  should  be  averred  with  all  the 
exBcmess  of  pleading  required  in  an  action  for  a  penalty.' 

Where  an  information  charges  a  corporation  generally  with 
usurpation,  and  the  defendants  set  forth  their  charter  and  justify 
und«r  it,  it  a  no  departure  for  the  prosecutor  to  reply  the  causes 
of  forfeiture.*     But  if  the  defendant  relies  upon  a  charter  quallfi- 


«.  ftaeer,  I  T.  R.  4,  &  ;  Rex  v.  Smith,  5  M.  &^  &  379;  Tlii«  right  to  im- 
peieh  tbe  title  of  the  piending  officer  is  restiicted  in  Englaod  bj  32  Geo 
3,  c  .'S8,  $  3. 

I  Rex  •.  Peni7D,  6  Hod.  316;  R«x  e.  Pyke,  8  Mod.  387 ;  Rex  ».  Hebden. 
astro.  1109;  a  C.  Aiidr.381;  Sfmrnera  r.  Regem,  Cowp.  503;  Rex  v. 
Oriine^SBnrr.aGOl;  Rex  v.  Meiii,3  T.  R.  598i  Rex  v.  York,  S  T.  R.  73 ; 
Rax«.Hugbei,4&&C377,376i6D.&R.443;  Rex  n  Smilh, 5  U.  Al 
&379. 

s  Rex  V.  Hugfaea,  4  R  &  C  376. 

3  Symmera  t.  Ragma,  Cowp,  501. 

*  Res  f>.  Hugbes,  4  R  &  C  377. 

B  People  «.  Kiagrton  ud  Hiddlelown  Tnnipi  Co.  33  Wend.  [N.  Y.)  R. 
aiSiCowen,  J.;  People  v.  M&nhatttn  Co.  9  Wend.  [N.  Y.}  R.  373,815, 
Sntfaerland,  J. 

*  The  People  v.  the  Bank  of  Niigan,  6  Cow.  (N.  Y.)  R.  196 ;  Same  V. 
Wuh.  &  Warr.  Bulk,  Ibid.  311  -,  Same  •.  Bank  of  HudMo,  Ibid.  317 ;  Rex 
V.  Abwtj,  3  T.  R.  515 ;  Caaa  of  City  of  London,  3  Horgrave,  St  Trials, 
S45j  lUk.Comm.4e5;  3  Kjd  on  Corp.  466,  487. 
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cation  in  his  plea,  and  sets  out  a  by<law  introducing  a  different 
qualification  Id  bis  rejoinder,  and  relies  on  it,  it  is  a  departure.' 

The  admission  of  a  party  to  the  proceedings  may  be  read 
against  him  ;  but  an  agreement  of  counsel  for  a  rule  to  show  cause 
is,  like  a  demuirer,  an  admission  only  for  the  purpose  for  which 
it  is  made.*  The  person  procuring  the  writ  is,  it  seenis,  incom- 
petent  as  a  witness  for  the  State,  if  he  claims  the  office  in  ques- 
tion, and  his  competency  can  be  restored  only  by  his  reagnatioa 
of  the  office.* 

§  9.  Where  a  fair  trial  cannot  be  had  in  the  same  county,  on 
account  of  local  prejudice,  the  court  will,  in  its  discretion,  order 
a  change  of  venue ;  '<  and  in  questions  of  great  importance  and 
difficulty,  it  will  order  a  trial  al  bar.'  In  Massachusetts,  accord- 
ing to  the  well  settled  practice,  though  an  information  may  be 
filed  by  the  solicitor  general  in  any  county  where  the  court  may 
be  sitting,  yet  the  respondents  can  be  holden  to  answer  only  in 
their  own  county.' 

Though  it  was  formerly  doubted,  whether  a  new  trial  could  be 

1  Rex  «.  Weymouth,  7  Mod.  S74  ;  S.  C.  4  Bro.  P.  C.  464;  bat  see  Eex  t. 
Hughes,  4  B.  &  C.  36&  For  forma  of  pteu  see  4  Coven,  (N.  V.)  K.  1 13, 
117,  n.  a.  For  forms  of  replicalioDS,  see  6  Wentir.  Pleid.  28  to  343;  Tha 
8tatei'.FoateT,3Ha!st.(N.J.)R.  101;  4  Co».(N.  Y.)R.148,ii.*.;  The  Peo- 
ple V.  the  Bank  of  Ningiira,  6  Cow.  (N.  Y.)  R,  196  .For  forma  ofdemnrTen  and 
joiDder.BoeeWetitir.  Plead.  113,  106,63,52, 153;  The  People  «.  Utica  Tim. 
Co-ISJohna.  (N.  Y.)R.S65;  4  Cow.  (N.  Y.)R.  148, 149.  Foe  forms  of  re- 
joinders, see  6  Wentw. Plead.  SB, &c. ;  SUte  v. Foster,  3 HalsL (N.  J.)  R.  103; 
4  Cow.  (N.  Y.]  R.  1 19,  D.  a. ;  The  People  v.  The  Bank  of  Niagara,  6  Cowen, 
(N.  Y.)  R.  300,  301.  For  forms  of  joinders  in  demurrer,  see  the  People  «. 
Utica  Ids.  Co.  14  Johns.  (N.  Y.)  R.  365 ;  6  Wentw.  Plead.  114,  63,  53, 159; 
Slo.  For  form  of  aarrejoinder,  sea  6  Wentir.  Plead.  58 ;  4  Caw.  (N.  Y.)  E. 
119,  n.  a. 

s  SUte  V.  Buchanan,  Wright,  (Ohio)  R.  333. 

3  Ibid. 

*  Res  9.  Ametj,  1  T.  R.  368 ;  Rex  v.  St  Uuy,  7  T.  R.  735 ;  3  Wood 
Lect341. 

■  Rex  V.  Whitchurch,  8  Mod.  Sli  ;  Rex  e.  Amerr,  1  T.  R.  364,  n.  367. 

*  Comnwnwealtb  «.  Smead,  11  Mass.  R.  74 ;  see  Culti  «.  Commonweallb, 
3  Mass.  R.  384. 
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groDted  on  an  ioformation  when  a  verdict  had  been  rendered  for 
the  defendant,  because  it  was  then  thought  that  this  was  a  crim- 
inaJ  proceeding,  yet  since  it  has  been  settled  that  it  is  in  substance 
but  a  civil  action,  new  trials,  it  is  well  established,  may  be  grant- 
ed, even  after  a  trial  at  bar.'  It  has  been  held,  however,  in 
Connecticut,  that  a  new  trial  will  not  be  granted  for  misdirection, 
where  it  appears  that  the  defendant's  teroi  of  office  had  expired, 
and  a  new  election  of  officers  made.*  Though  there  be  verdicts 
and  judgment  on  demurrer  for  the  defendant  on  all  of  his  pleas, 
it  is  good  cause  for  arrest  of  judgment,  on  motion,  that  by  bis 
own  showing  on  the  record  he  has  no  title  to  the  office.'  It  is, 
however,  no  cause  for  motion  in  arrest  of  judgment,  tliat  from 
the  whole  record  it  appears  that  the  defendant  has  a  good  title, 
when  in  his  plea  he  has  wholly  relied  upon  another  title,  which  he 
has  failed  to  establish  ;  *  and  judgment  iu  such  case  cannot  be 
given  for  him/  And  if  one  material  issue  be  found  against  the 
defendant,  showing  that  he  ha^  no  title,  though  several  be  found 
for  him,  the  judgment  roust  be  for  the  king  or  people.' 

Under  the  old  writ  of  ^uo  warranto,  where  the  franchise  usurp- 
ed might  be  repossessed  and  enjoyed  by  (he  crown,  the  judgment 
was  a  judgment  of  seizure  into  the  king's  hands,  and  is  here  into  the 
State's  bands ; '  and  in  case  of  an  information,  if  it  extend  to 


1  Rex  V.  Prancis,  S  T.  R.  484 ;  Rex  u.  Ellames,  7  Mod.  224 ;  S.  C.  C.  T. 
H.  46;  Rexo.  Bennel,  1  Strii.  105;  MuBgnve  v.  Nevinson,  1  Sira.  584;  S. 
C.  SLd.  Raymd.  1358;  Rex  e.  Bell,  2  Stra-  995,  1105;  Smith  Dormere. 
Parkhurst,  3  Stra.  1105;  Rex  d.  Blunt,  Sajer,  102;  Gay  c.  Crop.  7  Mod. 
37;  Bright  e.  Eynon,  1  Burr.  395;  Rex  v.  Jones,  8  Mod.  308;  Rex  v.  Cor~ 
poration  of  Brecknock,  8  Mod.  208 ;  3  Wood.  Lect  355 ;  2  Kyd  on  Corp. 
445 ;  The  Common  wealth  v.  Woelper,  et  al.  3  Serg.  Si.  Rawie,  (Penn.)  R. 
39. 

>  The  State  p.  Tudor,  5  Day's  (Conn.)  Caa.  in  Error,  329. 

3  Rez  V.  Nance,  7  Mod.  341. 

*  Rex  V.  Leigh,  4  Burr.  2145. 

6  SyminerB  v.  Regem,  Cowp.  506. 

*  Rex  V.  Leigh,  4  Burr.  2145 ;  Rex  «.  Hebden,  Andr.  391. 

»  Rex  B.  Hertford,  1  Ld.  Raymd.  426 ;  Strata  Marcella,  9  Co.  25,  b. ;  Rex 
V.  Hearle,  1  Strm.  627 ;  State  «.  Ashley,  1  Pike,  (Arkan.)  R.  301,  305 ;  and 
see  State  Bank  v.  State,  1  Bl&ekf,  {Ind.)R.  276;  The  People  v.  Hudson 
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seizure  of  the  property  oflhe  corporation,  the  inquiiy  being  coDC«in- 
iDg  the  forfeiture  of  corporate  rights,  that  part  of  the  judgnieDt  is 
erroDeous.'  The  corporation  may  be  tbus  dissolved  ;  but  tbe 
judgment  of  seizure,  it  seems,  does  not  effect  the  dissolution  ; 
tbe  corporation  cootinues  lo  exist  until  tbe  fttDcbises  are  seized 
on  execution.*  But  where  the  franchise  cunot  be  possessed  and 
enjoyed  by  tbe  king  or  people,  as  in  case  of  a  corpwatioD,  or 
corporate  office,  the  judgment  on  the  information,  whether  at  com- 
mon law,  or  under  tbe  statute  of  Anne,  must  be  of  ouster  of  tbe 
person  or  persons  usurping  the  franchise  or  office,  and  of  fine  for 
the  misdemeaDor.*  It  has  been  decided  in  Indiana,  that  the 
clause  in  the  constitution  of  that  State,  which  provides  "  that  no 
man's  property  shall  be  taken  for  public  use  without  consent  of 
bis  representatives,"  does  not  prohibit  a  judgment  of  seizure  of 
tbe  franchises  of  a  corporation  for  a  violation  of  its  charter,  wfaal- 
ever  may  be  the  eSect  of  the  judgment  upon  private  proper^.* 
If  the  defendant's  ^tle  be  defective  u  fact,  as,  if  being  duly  qual- 
ffied  and  elected  he  has  not  been  legally  admitted,  the  judgment 
against  him  must  be  absolute,  and  cannot,  as  was  once  thought, 
be  fuouffwe,  that  is,  until  he  shall  be  legally  admitted.'     If  the 

Bank,  6  Cow.  (N.  Y.)  R.  S]7,  tlut  this  ia  the  judgment  in  midi  cum  in  in< 
formstioDa  in  the  natnre  of  qoo  wuranto. 

I  State  Bank  v.  State,  1  Blackf.  (Ind.)  R.  276. 

>  Ibid- 

3Rex  u.  CiHacb,3  EoL  115;  Virffioia  Company,  S  EoL  44S;  Rex  «l 
IhjbliD,  Palm.  1;  Stnta  Marce]lB,9  Co.  35,  b.;  Rex  a.  Hertford,  1  Ld. 
Raymd.  436;  Smith's  Ca.  4  Mod.  58;  a  a  1  ^ow.  378,  380;  Rezv.  Gra»- 
venor,  7  Mod.  199 ;  3  Barnard,  391 ;  Rex  v.  Heaile,  1  StriL  6Z7 ;  Symmen 
tt.  Regem,  Cowp.  5 10 ;  Rex  e.  Carmatben,  3  Burr.  669  i  8.  C.  1  W.  B.  167 ; 
Rexe.  Amery,  2T.  R.567;  Rex  s.  Pumore.S  T.  R.S44;  Rex  v.  Coarte- 
nay,  9  East,  367 ;  Commonwealth  v.  Union  Insi  Ca  in  Newbnryport,  5  Mam. 
R.  331,  233,  per  Pareona,  C.  J. ;  The  Commonwealth  v.  Woelper  at  a).  3 
Serg.  &  Rawle,  [Penn.)  R.  53 ;  The  Pet^le  v.  Utica  Ine.  Ca  15  Johns.  (N. 
Y.)  R.  38G ;  Sute  v.  Ashley,  I  Pike,  (Arkaa)  R.  305.  For  (otja  of  jodg- 
■nent,  see  Hoblyn  t>.  Regem,  6  Bro.  P.  a  517 ;  In  New  York,  1  R.  L.  106, 
55. 

*  Slats  Bank  e.  Stale,  1  Blackf!  (Ind.)  B.  378. 

B  Rex  «.  Pindar,  8  Mod.  335;  a  Q  Rax  •.  Serie,  8  Hod.  333;  S.  C  Rez 
v.HaU.11  Hod. 391;  &  C.  Rex  «.  Hearle,  1  StTa.637;  Rex  v.  Re^  3 
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defendant  since  hu  usurpation  has  been  duly  elected  and  admitted, 
or  if  big  office  has  long  expired,  or  been  relinquisbed  bj  him, 
judgmmt  must  be  for  the  fine  only.*  And  though  the  office  has 
expired  when  judgment  on  the  right  of  the  parties  conies  to  be 
pronounced,  the  court  will  proceed  and  pronoance  judgment,  in 
New  York,  as  there  the  relatorG,  if  successful,  are  entided  to 
costs.*  The  fine  imposed  on  the  defendant  is  usually  nominal ; 
though  in  cases  of  gross  misconduct  a  heavy  penalQ'  will  be  im- 
posed.* As  tbe  fine  is  usually  nominal,  its  omission  in  judgment 
of  seizure  of  franchises  cannot  be  assigned  by  a  corporation  for 
^ror,  especially  as  the  omission  is  manifestly  for  tbe  benefit  of 
the  corporation.*  If  the  judgment  be  against  persons  for  assum- 
ing to  act  as  a  corporation,  when  in  fact  no  such  corporation  was 
ever  created,  the  judgment  is,  "that  it  sbaQ  be  extinguished,  and 
forbids  tbe  usurpers  Iron)  exercising  tbe  franchise  again."*  Upon 
the  writ  of  quo  warranto  the  judgment  for  the  defendant,  inas- 
much as  it  was  upon  the  mere  right,  was  conclusive  upon  the 
crown  ;  and  upon  writ  and  informa^on  judgment  for  the  crown  is 
conclusive.  But  even  after  judgment  for  the  defendant  upon  an 
information,  another  information  may  be  granted  to  impeach  his 
title.*  A  judgment  of  ouster  may  he  given  in  evidence,  without 
being  pleaded,  by  parties  and  all  others,  on  an  issue  involving  the 
rights  upon  which  it  is  passed.'  Upon  disclaimer,  judgment  is 
immediately  rendered  for  the  king  or  people.'    Tbe  statutes  of 

Ld.  Rajrind.  1447 ;  Symmera  v.  Regem,  Coirp.  510 ;  Rex  v.  Cluke,  2  East, 
83 ;  Rax  e.  Courteoajr,  9  Eaat,  267. 

1  Rex  «.  Biddle,  S  Stn.  953;  8.  C-  Rex  «.  Taylor,  7  Mod.  173;  S.  C.  3 
BaroKrd,  938,331. 

«  People  t>.  Loomie,  8  Wend.  (N.  Y.)  R.  396. 

>  Rex  p.  Cracker,  8  Mod-  S86 ;  Tbe  CommoDwedth  t-  Woelper  et  «!■  3 
Sere-  dE  Rtwls,  (Pens.)  R.  Sa. 

*  State  Bank  «.  Btata,  1  Blackf.  (Ind.)  R.  270- 

»  Smith's  Ca.  4  Mod.  58 ;  &  C  1  Stiov,  378,  380 ;  and  aee  Corporation  of 
DebliD,  I  Palm.  1, 9; 

*  Stimta  Mucella,  9  Co.  38 ;  Anon.  12  Mod.  325 ;  Rex  t>.  Trinitj  Hoiue, 
1  Sid-  86 ;  Rax  r.  Cvpenter,  a  Show.  47 ;  Utjca  Ins.  Co.  «.  Soott,  8  Cowan, 
(N.  V.)  R.  730,  721,  per  Colden,  Senator. 

»  UtiM  Im.  Co.  •■  Scott,  8  Cow.  (N.  Y.)  R-  709. 
*Co.EiiL537,b.;  3  Eyd  on  Corp.  407. 
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araendments  acd  jeofails,  both  in  England  and  New  York,  are 
extended  to  all  the  proceedings  on  informations  in  the  nature  of 
quo  warranto  ; '  and  in  Pennsylvania,  whether  the  statute  of  ISOfi 
applies  or  not,  the  court  will  in  their  discretion  allow  the  plead- 
ings to  such  informations  to  be  amended.' 

On  informations  in  the  nature  of  a  qvo  uarronlo,  at  common 
law,  neither  party  could  recover  costs  ;'  and  cannot  at  this  day, 
in  England,  in  cases  not  within  the  statutes.*     In  New  York,  it 

1 9  Anne,  c  20,  §  7 ;  1  R.  L.  (tf.  V.)  117,  131,  §  10 ;  People  v.  Qark,  i 
Caw.(N.  Y0R.95;  and  see  Ibid.  119,  n.  b.  For  declsioiu  under  the  Eng- 
liih  Btatute,  aee  Rex  v.  Bizey,  4  M.  &  S.  255 ;  By mmere  «-  Rcgem,  Cowp. 
506;  Rex  v.  Symmona,  4  T.  R.  3S4 ;  Rex  p.  Wynne,  2  M.  &  S.  347,  n.; 
Rex  r.  Annalrong,  Andr.  109;  Attoraey  General  e.  Trinity  House,  1  Sid. 
54 ;  Re:t  e.  Ellunee,  7  Mod.  224  ;  S.  C.  S  S(iil  975 ;  a  C.  C.  T.  H.  4S,  50 ; 
S- C.  Cunningh,  44;  Rex  v.  Phillips,  1  Kenyon,  539;  8.  C.  I  Burr.  304; 
Rex  t.  Birch,  4  T.  R.  610;  Phillips  •■  Smith,  1  Stre.  13&  For  pleading  d« 
novo.  Rex  e.  Grimes  aod  R«x  V.  Blatchford,  4  Burr.  3147;  4  Cow.(N.  Y.) 
R.  130.  Whennorepleader,  Rex  e.  Leigh,  4  Burr.  2145;  Symnwn  «.  Re- 
gem,  Cowp.  506.  Judgment  ameaded,  Tuflon  and  Ashley,  Cro.  Csr.  144 ; 
Rex  V-  Amery,  1  Anstr.  183.  For  New  York  Practice  as  to  rule  for  plead- 
ing, People  P.  Richnrdson,  3  Cow.  (N.  Y.)  R-  357;  execution,  4  Cow.  (N. 
Y.)  R.  122,  n.  a.;  writ  of  error,  ibid;  return,  ibid;  trial  and  evidence,  4 
Cow.  (N.  Y.)  R.  1 19,  n.  a. ;  bill  of  exceptions,  4  Cow.  [ti.  Y.)  R.  ISO;  n.  a. ; 
poatea,  ibid  ;  conaolidation,  ibid.  109,  n.  a. ;  quashing  infbrmatian,  ibid ;  of 
the  process,  ibid.  109,  111 ;  how  defendant  shall  be  named,  ibid.  Ill,  n.  a.; 
teste  and  return  of  proceaa,  ibid  ;  of  issues  of  diBtringaa,  ibid ;  of  eeiEura 
nomine  ditlrictionu  for  non-appearance,  ibid ;  whether  defendant  can  be  pur- 
sued to  outlawry,  ibid.  112,  n.  a. ;  who  may  defend,  ibid ;  time  to  plead, 
ibid;  imparlance,  ibid.  113,  n.  a;  of  aSidavits  on  which  motion  for  leare, 
ite.  ia  founded,  ibid.  105,  n.  a.;  rule  therenpon,  ibid.  106,  n.  a.;  rule  to  in- 
spect books,  ibid;  of  affidavits  on  showing  cause,  ibid;  showing  cause, 
ibid;  form  of  rule  to  appear,  ibid.  384;  special  verdict  allowed  preference 
in  an  argument  on  calendar,  ibid.  297;  costs,  ibid-  130,  123,  d.  a.  The  gen- 
eral rules  of  court  in  relation  to  pleading,  amendments,  &,c.,  are  applicable, 
in  New  York,  to  proceedings  upon  informationa  in  the  nature  of  quo  war- 
nnlo.    People  r.  Clark,  4  Cow.  (N.  Y.)  R.  95. 

»  Commonwealth  a.  Gill,  3  Wharl  (Penn.)  R.  236. 

3  The  Common  wealth  n.  Woclper  et  b1.  3  Serg.  St.  Rawie,  (Penn.)  R.  52: 

*  Res  v.  Williams,  1  Burr.  403 ;  S.  C.  1  W.  B.  93 ;  Rex  a.  Wallis,  5  T. 
R.  380 ;  Rex  n.  Richardson,  9  East,  469 ;  Rex  v.  Hall,  1  a  &  a  237 ;  Rex 
«.  HcEa7,  5  B-  &  C  641 ;  &ig]ish  Statutes  with  regard  to  coala,see  inform- 
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seems,  that  costs  are  recoverable  ;  though  a  defendant,  against 
whom  an  iaformatioD  has  been  filed,  cannot,  if  successful,  recover 
double  costs.' 

•tiont,  d  Anne,  c  SO,  §  5 ;  4  and  5  Wm.  &.  Utrj,  c.  18,  j  S,  6;  33  Gea  3, 
§1. 

'  People  V.  Loomis,  8  Wend.  (N.  V.)  R.  396 ;  People  v.  Adams,  9  Wend. 
N.  Y.)  a.  464. 
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CHAPTER   XXII. 

or    THK    DISBOLDTIOR    AND    REVIVAL    OF    A    COKPORATIOH. 

^1.  Id  Englaod,  it  has  been  much  questioned,  whetber  a 
municipal  corporation  could  be  dissolved  except  by  tbe  deaib  of 
all  tbe  people  in  tbe  place,  or,  it  may  be,  hj  act  of  parliament. 
Tbere  ia  certainly  notbing  in  tbe  nature  of  corporations  of  this 
kind  which  renders  tbem  incapable  of  dissolution  ;  and  tbe  only 
substantial  difficult  seems  to  be,  the  hardship  of  makii^  tbe  local 
government  and  privileges  of  tbe  many  dependent  upon  tbe  acts 
or  neglects  of  the/ete,  who  usually  enjoy  tbe  principal  Grancluses, 
and  fill  tbe  offices,  of  municipal  corporations.'  It  ia  evident  that 
diis  objection  applies  with  less  force  to  private  corporations, 
many  of  which,  in  our  own  country,  are  little  more  than  limited 
partnerships,  every  member  exercising  through  bis  vote  an  imme- 
diate control  over  the  interests  of  the  body.  Indeed,  the  general 
force  of  the  objection  is  almost  done  away  by  the  fact,  that  even 
those  who  contend  for  tbe  indissolubility  of  municipal  corpora- 
tions admit,  that  tbey  may  be  tuiptndtd,  or  practically  dissolved  ; 
that  the  members  cannot  enjoy  the  principal  advantages  of  inccn^ 
poration  wi^iout  a  renovating  giant  Irom  the  sovereign  power.* 
By  far  the  better  opinion  at  tbe  present  day,  as  we  shall  have 
occasion  to  consider,  ia,  that  even  municipal  bodies  may  be 
dissolved,  and  their  privileges  and  franchises  granted  to  a  new, 
oi  to  thx  old  ttt  of  eorporators.  In  England,  a  corporation  may, 
tt  least  to  all  practical  purposes,  be  dissolved,  first,  by  act  of  par- 
liament ;  secondly,  by  the  loss  of  all  its  members,  or  of  an  mte- 
gral  part,  by  death  or  otherwise  ;  thirdly,  by  the  surrender  of 

>  WiUeoek  on  Hon.  Cmp.  325^  3a&  ■  Ibid.  337. 
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its  franchises  ;  and  fourthly,  by  forfeiture  of  its  charter,  through 
negligence  or  abuse  of  the  privileges  conferred  by  it.' 

§  3.  By  the  theory  of  the  British  constitution,  parhanieDt  is 
omnipotent ;  and  hence  an  act  of  that  body  would  undoubtedly 
be  effectual  to  the  dissolution  of  a  corporation.'  It  is  to  the  faoo- 
or  of  the  British  nation,  however,  that  this  power,  restiained  by 
public  opinion,  rests  mainly  in  theory  ;  and  except  in  the  instances 
of  the  suppression  of  the  order  of  Templars  in  the  time  of  Ed- 
ward the  second,"  and  of  the  religious  bouses  in  the  lime  of  Henry 
the  Eighth,*  we  know  of  no  occasions  on  which  parliament  have 
thought  proper  to  dissolve,  or  confirm  the  arbitrary  dissolution  of 
corporate  bodies.  When,  in  1783,  a  hill  was  introduced  for  the 
purpose  of  remodellbg  the  charter  of  the  East  India  Company, 
it  was  opposed  by  Mr.  Pitt  and  Lord  Thurlow,  not  only  as  a 
dangerous  violation  of  the  charier  of  the  company,  hut  as  a  total 
subversioQ  of  the  law  and  constitution  of  the  country.  In  the 
nervous  language  of  the  latter,  it  was  '*  an  atrocious  violation  of 
private  propertf,  which  cut  every  Engluhman  to  the  bone."  In- 
deed some  of  the  greatest  jurists  and  judges  of  England  liave  not 
hesitated  to  declare,  that  an  act  of  parliament  against  common 
right  and  natural  equity  is  void.'     Corporate  property  and  fran- 


i2EydonCorp.  446,  et  seq.;  Willcock  on  Mun.  Corp.  335,  et  aeq. ;  I 
Black.  ConiTn.  485 ;  3  Kent,  Comm.  345;  BostoD  Glnsa  Manufactory  v.  Lang- 
don  &  Trustee,  34  Pick.  (Mass.)  R.  S2. 

■I  Co.  Lit.  176,11.;  1  Black.  Comro.  160,  485;  SKydon  Corp.  446,  447; 
Vanhorne's  lenee  v.  Dorrance,  3  Dallas,  (Peon.)  R.  307, 308,  per  Pa,tterMa,  J.  j 
Dartmouth  College  V.  Woodward,  4  Wheat  R.  643,  per  Manhall,  C  J. ;  3 
Kent,  Cotnm.  34& 

3  See  Sairyer's  Arg.  Quo  Warranto,  13 ;  3  Eyd  on  Corp.  44& 

'*  1  Uallain's  Conat  Hiat  of  England,  94,  et  eeq.  Some  of  the  great  foon- 
datiouB  were  bold  to  fall,  against  every  principle  of  lair,  bj  the  attainder  of 
their  abbot*  for  high  treason ;  and  these  illegal  forfeiturea  were  confirmed 
by  act  of  parliament  The  amaller  convents,  whose  revenues  were  less  than 
£300  a  year,  were  mppresaed  bf  act  of  parliament,  to  the  number  of  three 
hundred  and  seventy-aiz,  and  their  eatatea  veated  in  the  crown.  Ibid. 
97. 

s  BiactOD,  L.  4,  foL  936 ;  Dr.  Bonbam'a  Case,  8  Co.  334,  perCoke,CJ.; 
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cbises,  important  as  tbey  usually  are  in  amount  and  extent,  and 
undefended  by  the  same  strong  sympatbies  which  guard  individual 
rights,  offer  a  more  tempting  and  easier  spoil  to  misguided  power, 
whether  it  reside  in  the  prince  or  the  people  ;  and  we  find  a  late 
elegant  and  critical  historian  regarding  them  as  upon  a  differoit 
footing  from  the  property  and  rights  of  private  persons,  and  ad- 
mitting the  full  right  of  the  legislature  to  remould  and  regulate 
them  in  all  that  does  not  involve  existing  interests  (as  the  inter- 
ests of  the  successors)  upon  far  slighter  reasons  of  convenience.' 
It  is  a  happy  feature  in  the  constitution  of  our  own  government, 
that  the  power  of  the  legislatures  of  the  different  States  resembles 
in  this  particular  the  prerogative  of  the  King  of  Great  Britain, 
vbo .  may  create,  but  cannot  dissolve  a  corporaticui,  or,  without 
its  consent,  alter  or  amend  its  charter.*  In  the  lentb  section 
of  the  6rst  article  of  the  Constitution  of  the  United  Sutes  it  is 
declared,  that,  "  no  Stale  shall  enter  into  any  treaty,  aUiance,  or 
confederation  ;  grant  letters  of  marque  and  reprisal ;  coin  money  ; 
emit  bills  of  credit ;  make  any  thing  but  gold  and  silver  coin  a 
tender  in  payment  of  debts  ;  pass  any  bill  of  attainder,  txpost  facto 
law,  or  law  impairing  tke  obligation  of  eontractt,  or  grant  any 
title  of  nobility."'  Under  this  clause  it  has  been  settled,  that 
the  charter  of  a  private  corporation,  whether  civil  or  eleemosy- 
nary,  is  an  executed  contract  between  the  government  and  the 
corporators,  and  that  the  legislature  cannot  repeal,  impair,  or 
alter  it,  against  the  consent,  or  without  the  default  of  the  corpora- 
tion  judicially  ascertained  and    declared.*     A  distinction   was, 

LoDdoD  o.  Wood,  8  Mod.  687,  688,  per  Holt,  C  J. ;  D«y  v.  Skvage,  Hob.  R. 
87,  per  llobart,  C.  J. 

1  1  Hallam'a  ConEt.  Hiat  of  England,  101,  103. 

>  Res  V.  Amcry,  3  T.  R.  568,  S69 ;  Sir  Juoea  Smith'*  Caae,  4  Hod.  54, 
fiS,  arg. ;  Rez  v.  Paamore,  3  T.  R.  SOS,  306,  arg. ;  Daitmoatli  Collagv  v. 
Woodward,  4  Wheat.  R.  657,  658,  per  Wuhington,  J.,  675,  per  Stray,  J.; 
2  Eyd  on  Corp.  447  j  2  Kent,  Cotnm.  248. 

3  Cooatttution  of  the  United  States,  Art  1,  ^  10,  1. 

4Dartnx>ath  College  e.  Woodward,  4  Wheat,  R.  518;  Fletcher  «. 
Peck,  6  Craoch,  68 ;  The  State  of  New  Jeney  «.  Wilson,  7  Craocb,  R. 
164;  Terrett  «.  Tsflor,  9  Craned  43;  Tbo  Town  of  Pawlet  p.  auk, 
9    Craoch,    382;    Walw   «.    Stetion,  3   Maw.    R.    143;    Enfield  Toll 
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however,  taken  between  private  corporations,  and  public,  such  as 
couoiiea,  cities,  Iowds,  and  parishes,  which  existing  for  public 
purposes  only,  the  legislature  have,  under  proper  limilatioDs,  a 
right  to  change,  modify,  enlarge,  or  restrain,  securing,  however, 
the  property  to  the  use  of  those  for  whom  it  was  purchased.* 
And  corporations,  created  by  the  King  of  Great  Britain  previously 
to  the  revolution,  are  equally  within  the  protection  of  the  constitu- 
tion with  those  since  created  by  the  different  States  ;  for  the  dis- 
memberment of  empire,  it  is  well  setded,  caused  no  destruction 
of  the  civil  rights  of  individuals  or  corporate  bodies.*  But,  it 
has  been  held,  that  a  provision  in  the  act  of  incorporation,  which 
gave  a  summary  process  to  a  bank,  was  no  part  of  its  corporate 
franchises,  but  as  the  mere  remedy,  and  not  the  right,  might  be 
repealed  or  altered  at  pleasure  by  the  legislative  will.*  And  a 
law  raising  a  commission  lo  visit  a  bank,  examine  its  officers,  who 
are  compelled  to  testify  under  a  penalty,  and  if  the  bank  is  in  a 
condition  dangerous  to  the  public,  to  apply  to  a  justice  of  the  Su- 
preme Court  for  an  injunction  and  the  appointment  of  a  receiver, 
is  not  unconsiitutional  on  the  ground,  that  a  suspension  of  the 
proceedings  of  the  bank  by  injunction  diminishes  the  period  for 
which  the  bank  by  charter  is  empowered  to  act,  since  this  is  but  a 
process   in  the  administration    of  justice.*     In  consequence  of 

Bridge  Co.  c.  Connecticut  River  Ca,  7  Conn,  R.  53,  per  Daggett,  J. ; 
UcLareo  v.  Peanington.  1  Paige,  (N.  Y.)  Chan.  R.  107,  per.Walworlh,  Chan. . 
S  Kent,  Comm.  345,  34R;  Green  e.  Biddle,  8  Wlieat.  R.  1 ;  The  Society  for 
establishing  ueeful  Maniiracturea  e.  The  Morris  Canal  &  Sniiliing  Co.  per 
Chan.  WillJaoieon,  cited  HalsL  Dig.  93. 

iDattuiDulh  College  v.  Woodvard,  4  Wheat  694,  695,  650  to  G64; 
Hampshire  v.  Franklin,  16  Haas.  R.  76 ;  2  Kent,  Coram.  245. 

■  DftWBon'B  lessee  v.  Godfrey,  4  Cranch,  R.  323 ;  Terrett  e.  Taylor, 
9  Crancb,  R.  43;  Dartmouth  College  v.  Woodwud,  4  Wheat.  R. 
518,  706,  707 ;  Society,  &c.  e.  Neir  Haven,  8  Wheat  R.  481 ;  People 
of  Venoont  t.  Society  for  propagating  the  Gospel,  1  Paine,  C  C  R. 
65SL 

3  Bank  of  Columbia  v.  Oakeley,  4  Wheat  R.345i  and  see  Yonug  v. 
Bank  of  Alexandria,  4  Cranch,  R.  384  ;  McLaren  v.  Pennington,  1  Paige, 
(N.  Y.)Cban.  R.  107, 108,  per  Walworth,  Chan. ;  Sturges  v-  Ctownioshield, 
4  Wheat  R.  132. 

*  Commonivettltli  v.  Fannera  &.  Mechanics  Bank,  21  Pick.  (Mass.)  R. 
54* 
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tbe  coDStructioD  that  bas  been  put  upon  the  clause  of  tbe  consthit- 
tion  above  quoted,  it  has  become  usual  Tor  l^islatnres,  in  acts  ot 
incorporatioQ  for  private  purposes,  to  reserve  to  tbemselves  a  power 
to  alter,  modify,  or  repeal  the  charter  at  their  pleasure  ;  and  as  tbe 
power  of  modiiication  and  repeal  is  thus  made  a  qualifjiog  part  of 
the  grant  of  francbifies,  the  exercise  of  that  power  cannot  of  course 
impair  the  obligation  of  tbe  grant.*  And  where  the  l^islature 
has,  under  a  general  statute,  reserved  to  itself  power  to  wind  up 
the  concerns  of  banking  corpontions,  those  provisions  of  tbe 
statute  calculated  to  apprize  all  interested  of  the  fundamentil 
change  about  to  be  wrought  should  be  complied  with,  in  order  to 
^ve  legal  efficacy  to  the  acts  done  under  it ;  otherwise  the  prop- 
erty of  the  corporation  will  not  be  divested,  and  its  charter  wiH 
continue  in  force.*  It  is  obvious  from  the  distressing  consequen- 
ces which  ensue  the  dissolution  of  a  corporation  both  to  its  mem- 
bers and  creditors,  that  this  reserved  right  of  repeal  is  one,  iriiich, 
as  a  matter  of  policy  as  well  as  of  justice,  should  be  exercised 
with  the  greatest  moderation  and  caution. 

§  3.  It  is  very  evident,  that  by  tbe  death  of  all  its  members 
a  corporation  aggregate  is  dssolved.*  And  where  from  death  or 
disfranchisement  so  few  remain,  that  by  the  constitution  of  the 
corporation  they  cannot  continue  the  succession,  to  all  pur- 
poses of  action  at  least,  the  corporation  itself  is  dissolved.*  As 
long,  however,  as  the  remaining  corporators  are  sufficient  in  num- 
ber to  continue  the  succession,  the  body  remains  ;  as  though  all 


>  Wales  V.  StclMD,  3  Mass.  R-  146,  per  Pitsons,  C  3.;  Dutmootb  Col- 
lege V-  Woodward,  4  Wheat.  R.  708,  Stor^,  J. ;  McLarea  p.  Pennington,  I 
Paige,  (N.  v.]  Cban.  R.  108,  109;  Enfield  Toll  Bridge  Ox  e.  CooDeclicat 
River  Co.,  7  Onn.  R.  53,  per  Daggett,  J. ;  S  Kent,  Comm.  34& 

■  Fanners  Bank  of  Dekvare  v.  Beuton,  7  Gill.  &..  Johna,  (Hi.)  R-  492. 

3  20  H.  6,  7;  Bro.  Mortmain;  1  IneL  13,  b.;  2  K;d  on  CorpL  447, 448 ; 
Canal  Co.  e.  Rail  Road  Co.,  4  Gill.  &  Johns.  (Md.)  R.  1 ;  Truateea  of 
Hclntire  Poor  School  v.  Zauearille  (Tanal  &  Hanuf.  Ca,  9  Ohio  R.  200 ; 
Fsnobacot  Boom  Co.  v.  Lamaon,  16  Maine  R.334;  Hodson  v.  CopeUnd, 
Ibid.  314 ;  Boston  Glass  Hannfkctoir  v.  Laogdon  &  Trvatee,  24  Pick.  (Utn.) 
R.52. 

*  2  K;d  00  Corp.  448L 
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the  monks  of  an  abbey  died,  yet  if  the  abbot  was  alive,  the  cor- 
poration was  not  determined,  since  the  abbot  might  profess 
others.' 

MuDJcipal  corporations  have  been  held  to  be  dissolved  by 
omitting  to  elect  their  chief  officer  on  the  charter  day,  where  he 
bas  no  right  to  hold  over,  inasmuch  as  they  had  do  power  of  af- 
terwards electing  one  ; '  and  it  was  in  consequence  of  these  de- 
cisions that  the  statute  of  11  Geo.  1,  ch.  4,  §  1,  was  enacted, 
which  provides,  that  do  corporation  shall  be  dissolved  or  disabled 
to  elect  such  officer  on  that  account.'  These  corporations  have 
abo  been  considered  as  dissolved  by  the  loss  of  all  or  a  majority 
of  the  members  of  any  integral  part,  or  select  body,  without  which 
they  cannot  transact  their  municipal  business,  unless  the  power  of 
restoration  is  vested  in  the  subsisting  parts  of  the  corporation.* 
In  some  cases,  where  municipal  corporations  in  this  condition 
bare  been  under  the  consideration  of  the  court,  they  have  been 
spoken  of  as  mspended  rather  than  dUsoUtd,  their  remaining 
members,  as  still  continuing  in  the  enjoyment  of  certain  rights, 
and  the  crown,  as  being  able  by  the  appointment  of  a  new  set  of  offi- 
cers to  revive  their  activity,  without  reincorporating  tliem.'  In 
the  case  of  the  King  v.  Pasmore,'  however,  where  the  Court  of 
'  King's  Bench  appear  to  have  reviewed  and  considered  the  au- 
thorities on  this  point  with  great  attention,  it  was  held,  tbat  in  such 
case  the  corporation  was  dissolved  to  certain  pitrpoges,  that  the 
personal  privileges  of  its  members  were  extinguished,  and  its  prop- 
erty and  franchises  vested  in  the  crown  ;  but  that  the  franchises 
created  by  the  crown  did  not  merge  in  it  or  become  extinguished, 

1 11  Ed.  4, 4 ;  3  Ejd  on  Corp.  448.  ' 

a  Sawyer's  Arg.  Qno  Wamot  SI ;  31  Ed.  4,  14 ;  Banbary  Ca.  10  Mod. 
346 ;  Rex  v-  Pumore,  3  T.  R.  S4S ;  Rex  v.  Tregony,  8  Mod.  129. 

3  See  3  Kyd  oa  Corp. 453,  454,  455 ;  Willcoch  on  Hud.  Corp.  338, 339; 

*  ColcheBtar  v-  Seaber,  3  Burr.  1870 ;  8.  C.  1  W.  B.  591 ;  Rex  o.  Pwrnore, 
3T.R.241  ;  Rez  v.  Miller,  6  T.  R.378;  Rex  v.  Horris,  3  East,  SIO; 
4  Beet  36. 

s  Rex  B.  London,  I  Show.  378,  S80 ;  Colcbeeter  v.  Seaber,  3  Burr.  1870 ; 
8.  C.  1  W.  C  591 ;  ScuboroDgh  e.  BuUer,  3  Lev.  337. 

•3T.  R.  341,  344;  and  w«  Strata  Marcella,  9  Co.  25,  b. ;  3  Kent,  Comin. 
348,  249. 
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but  mi^t  be  regranted  to  a  new  bcMly  of  mra,  or  be  renovated 
in  tbe  old.  . 

The  principle,  tbat  a  corporalicw  is  extinguished  by  tbe  loss  of 
one  of  its  integral  parts,  appears  to  have  been  eariy  applied  to  the 
case  of  a  private  corporailcm  ;  and  it  is  laid  down  by  Rolle,  tint 
if  a  corporation  consist  of  so  many  brothers  and  so  many  sisters, 
and  all  the  sisters  die,  the  wbole  is  dissolved,  and  all  acts  done, 
and  all  grants  afterwards  made  by  tbe  brothers,  are  void  ;  becanse, 
says  he,  tbe  brothers  and  sisters  are  integral  parts  of  tbe  corpon- 
tion,  anil  it  cannot  ttAaxst  by  haloes.  But  be  adds,  if  the  king 
make  a  corporation  consisting  of  twelre  men,  to  continue  forever 
in  succession,  and  wben  one  of  them  dies,  tbat  tbe  rest  may  elect 
another  in  bis  place  ;  though  three  or  four  of  them  die,  yet  all 
acts  done  by  the  remaining  members  are  valid,  because  tbe  mem- 
bers deceased  did  not  constitute  a  distinct  integral  part.*  From 
a  reference  to  tbe  cases,  which  hare  been  cited,  it  will  be  seen, 
that  the  dissolution  of  a  corporation  from  the  loss  of  an  ini^ral 
pan,  whether  the  head  officer  or  a  select  body,  results  from  the 
incapacity  of  the  corporation,  in  its  imperfect  state,  to  act,  or  to 
restore  itself  by  a  new  election.  Wherever  therefore  the  corpora- 
tion may  restore  itself  by  a  new  election,  though  until  the  new 
election  tbe  rights  of  the  corporators  may  be  suspended,  yet  tbey 
are  not  extinguished.  Upon  this  principle  the  court  of  chancery 
in  New  York  decided,  that  a  quasi  corporation  of  the  owners  or 
proprietors  of  certain  drowned  lands  were  not  extinguished  by 
their  neglect  to  elect  their  commissioners,  who  were, annual  offi- 
cers, at  the  lime  and  place  fixed  by  tbe  act  of  incorporation  ;  but 
that  at  tbe  period  of  tbe  next  annual  election,  tbey  might  meet 
and  choose  commissioners  for  tbe  ensuing  year,  whether  tbe  old 


t  1  Ro).  Abr.  514 ;  Couv  Dig.  Fruichises,  G.  4 ;  and  see  Rex  «.  Pumoie, 
3T.R.  a4I,  943;  Phillipa  >.  Wickhim,  1  Paige,  (N.  ¥■)  Cbui.  R.S96, 
vher*  th«  cue  pat  by  RoUe  is  recogniEcd  u  law.  See  aim  II  Ed.  4,  4 ; 
aK.v«loi)Cur|i.446;8Iee«.Bloom,igjobiw.(N.Y.}R.45»;  Canal  Ca  «. 
Rail  Road  Co.  4  Gill  &  JobM.  (Hd.)  R.  I ;  Tnwtoea  of  Mclntiie  Poor 
Sckuo)  V.  Z«M«Tille  Ca»l  tt  HanuC  G&,  9  Obio  R.  203 ;  PflDcbwnt  Boom 
1, 16  HaiM  R.  a»t ;  Hodacm  *.  Copelaod,  Ibid.  314. 
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commissioDers  held  over  in  (he  mean  time,  or  not.'  "No  act,*' 
says  tbe  Cbancellor,  "  is  required  to  be  done  by  the  commission- 
ers, except  to  report  their  proceedings  for  the  last  year  to  tbe 
meeting  ;  and  if  there  were  no  commissioners,  there  could  be  no 
proceedings  to  report.  The  commissioners  are  not  even  required 
to  preside  Kt  tbe  meeting.  There  is  nothing  in  tbe  nature  of  the 
duties  to  be  performed,  which  necessarily  requires  a  continued 
succession  of  commissioners."* 

Private  corporations  aggregate,  as  they  are  constituted  in  this 
country,  are  to  be  distinguished  from  the  municipal  corporations 
of  England,  in  this,  that  they  are  not,  in  general,  composed  of 
integral  parts.  The  stockholders  compose  the  company,  and  tbe 
managers,  or  directors  and  officers,  are  their  agents,  necessary 
for  tbe  management  of  the  affairs  of  the  company,  but  not  essen- 
tial to  its  existence  as  such,  and  not  forming  an  integral  part. 
Tbe  corporatitHi  exists  per  «e,  so  far  as  is  requisite  to  the  main- 
tenance of  perpetual  succession,  and  the  holding  and  preserving 
of  its  franchises.  The  non-existence  of  the  managers,  does  not 
suppose  the  non-existence  of  the  corporation.  Tbe  latter  may  be 
dormant,  its  functions  may  be  suspended  for  want  of  the  means  of 
action  ;  but  the  capacity  to  restore  its  functionaries  by  means  of 
new  elections  may  remain.  There  is  no  reason  why  the  power 
of  action  may  not  be  revived  by  a  new  election  of  tbe  managers 
and  officers,  competent  to  carry  on  the  aflairs  of  the  corporation, 
conformably  to  the  directions  of  its  charter.  When  therefore 
tbe  election  of  its  managers,  directors,  or  other  officers,  is  by 
charter  to  be  conducted  solely  by  tbe  stockholders,  the  charter 
or  act  of  incorporation  not  requiring  the  managers,  directors,  or 
other  officers  to  preside  at,  or  to  do  any  act  in  relation  to  the 
election,  a  failure  to  elect  such  officers  on  the  charter  day  will 
not  dissolve  the  corporation,  but  tbe  election  of  officers  may  lake 
place  on  the  next  charter  day  without  any  new  legislative  aid.' 

1  Phillipa  tL  Wickham,  1  Paige,  (N.  Y.)  Cb.  R.  590. 

*  Ibid.  S97. 

*  Rove  e.  Tompike  Compuy,  3  Watts,  (Peoo.)  R.  46 ;  Weir  v,  Bu^  4 
litL  (K;.)  R.  433;  Blake  v.  Hinkle,  10  Yerg.  (Trao.)  R.  S18;  Lehigh 
Bridge  Company  ».  Lehigh  Coal  Cwnpui;,  4  Bawle,  (Psdd.)  R,  9 ;  Smith  «. 
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§  4.    Another  mode  in  which  a  corporation  may  be  dissdved 

is,  by  the  suirender  of  its  franchise  of  being  a  corporation  into  the 
hands  of  the  government.  The  power  of  a  municipal  corporation 
to  surrender  its  corporate  existence  has,  however,  ia  England, 
been  much  questioned.'  In  the  cases  cited  by  those  who  deny 
the  right,  the  question  seems,  in  general,  to  have  been  upon  the 
validity  of  the  mode  of  surrender,  or  upon  the  terms  of  the  in- 
strument,* rather  than  upon  the  power  of  a  corporation  to  dissolve 
itself  in  this  way  ;  and  by  far  the  better  opinion  is,  that  where  the 
surrender  is  duly  made  and  accepted,  it  is  effectual  to  dissolve  a 
municipal  body.*  In  this  country,  the  power  of  a  private  corpo- 
ration, to  dissolve  itself  by  its  own  assent,  seems  to  be  assumed  by 
ail  judges  who  touch  upon  the  point ;  *  hut  in  South  Carolina,  it 
has  be^  adjudged,  that  the  officers  of  a  corporati<Hi  could  not 
dissolve  it,  without  the  assent  of  the  great  body  of  the  society.' 
In  England  the  mode  of  surrender  is  by  deed  to  the  king  ;  and  as 


Natcfa«&  Steamboit  Comptnj,  3  Howard,  (Miss.)  R.  478 ;  Phillipi  v.  Wick- 
ham,  I  Paige,  (N.  Y.)  C3i.  R.  590;  RubmII  v.  McClellm,  14  Pick.  (Mul) 
IL63. 

I  Treby'B  argumeDt,  Quo  warranto,  10, 11, 13,  13,  &c;  1  K;d  on  Corp.  t, 
9,10;  Reicv.  Ameiy,  2T.  R.531,  533,irKueDdo;  Rexv.Grej,8  Uoi.3Gl. 

■  Case  of  Dean  and  Chapter  of  Norwich,  3  Ca  73 ;  S.  C  9  Aader,  165 ; 
Hay  ward  and  Fulcber,  Sir  W.  Jonea,  166;  8.  C.  Pahn.  491;  Butler  v. 
Palmer,  1  Salt  181 ;  Rex  t.  Bridgewater,  11  Mod.  391. 

3  Rex  V.  Hiiler,  6  T.  R.  377 ;  Rex  t>.  Hajthome,  5  B.  &  C.  413,  435 ;  Rez 
t.  Grey,  8  Mod.  361 ;  Butler  v.  Palmer,  1  Silk.  IDl ;  Newliog  a.  Francis,  3 
T.  R.  196,  ly? ;  Rex  e.  Holland,  2  East,  72 ;  Rex  ».  Oabome,  4  East,  335  ; 
9  Kyd  on  Corp.  465,  &c. ;  Willcocfc  on  Muo.  Corp.  331, 333 ;  3  Kent,  Conun. 
849,950. 

*  Riddle  «.  Praprieton  of  the  Locks  and  Canala  on  Merrimack  Ri?er,  7 
Hosa.  R.  IBS,  per  Parsons,  C.  J. ;  Hampshire  o.  Franklio,  16  Man.  R.  86, 
87 ;  McLaren  o.  Pennington,  1  Paige,  (N.  Y.)  Ch.  R,  107,  per  Walworth, 
Chan. ;  Enfield  Toll  Bridge  Co.  o.  Connecticut  River  Co.  7  Conn.  R.  45,  46^ 
Sa  i  Slee  V.  Bloom,  19  Johns.  (N.  Y.}  R.  456  ;  Canal  Co.  «.  Rail  Road  Co. 
4  Gill  &  Johns.  (Md.)  R.  1 ;  Trosteei  of  Mclntiie  Poor  School  •.  Zaae*- 
ville  Canal  and  Hannf.  Co.  9  Ohio  R.  303;  Penobscot  Boom  Co.  fl.  Lam- 
iOD,  16  Maine  R.  334  ;  Hodwn  «.  Copeland,  Ibid.  314 ;  Uooiioa  a.  Potomac 
Co.8Petera,R.3ei;  3  Kent,  Coram.  350, 351. 

s  Smith  V.  Smith,  3  Dee.  <&  C.)  CSi.  R.  557. 
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tbe  king  cao  take  only  by  matter  of  record,  the  deed  of  surren- 
der must  be  enrolled ;  it  being  no  record  without  enrolment.* 
It  seems  that  if  a  corporation,  consisting  of  mayor,  aldermen, 
and  bui^esses,  surrender  by  the  name  of  mayor,  alderm«i,  and 
capital  bui^esses,  tbe  deed  is  void-'  It  is  said,  that  when  tbe 
effect  of  tbe  surrender  is  to  destroy  the  end  for  which  the  corpo- 
ration or  the  corporate  capacity  was  instituted,  the  corporation  or 
tbe  corporate  capacity  is  itself  destroyed.*  Thus,  liord  Coke 
informs  us,  that  if  there  be  a  warden  of  a  chapel,  and  the  chapel 
and  all  the  possessions  are  aliened,  he  ceases  to  be  a  corporation, 
since  he  cannot  be  warden  of  nothing;  yet,  that  it  is  otherwise 
with  a  prebendary,  who  lias  rtallum  in  choro  et  voctmin  capitulo, 
and  is  prebendary,  althoi^fa  be  have  no  possessions.  And  if  an 
abbot,  or  a  prior  and  convent  sold  all  their  possessions,  tbe 
corporation  remained,  "if  they  were  the  chapter  to  a  bishop."* 
Where  a  dean  and  chapter  surrendered  by  deed  enrolled  "  their 
church  and  all  their  possessions"  to  the  king,  it  was  held,  that 
notwithstanding,  the  dean  and  chapter  remained ;  for  they 
were  tbe  bishop's  chapter  and  council  as  long  as  tbe  bishopric 
remained,  and  may  be  vitkout  possessions.*  Upon  the  same 
ground  it  was  determined,  ihal  a  dean  and  chapter  were  not  dis- 
solved by  a  surrender  "of  all  their  possessions,  rights,  liberties, 
privileges,  and  hereditaments,  which  they  had  in  right  of  their 
corporation.'" 

In  this  country,  where  corporations  are  usually  created  by  act 
of  the  legislatiire,  no  mode  of  surrender  is  pointed  out  by  the 
books  as  necestary,  differing  from  that  in  England,  where  cor- 
porauons  are  usually  created  by  charter  from  the  crown.     It  is 

I  Butler  t>.  Palmer,  1  Salk.  191 ;  Rez  e.  Grey,  6  Mod.  361 ;  2  Kyd  on 
Corp.  465, 46a 
>  Rex  e.  Btidgewatar,  1 1  Uod.  292. 
3  2  Kyd  on  Corp.  445. 

*  The  C»*e  of  the  Dean  and  Chapter  of  Norwich,  3  Co-  75,  a. 
s  Ibid,  i  S.  C  2  Anderson,  120,  165. 

*  Hif  trard  &.  Fulcher,  Sir  W-  Jones,  166 ;  S.  C.  Palm-  401 ;  and  see  Rex 
v-  Grey,  8  Mod.  358. 
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said  that  a  surrender,  if  accepted,  will  be  sufficient,'  and  that  it  is 
of  DO  avail,  unril  accepted.*  Bui  the  mode  in  which  it  shall  be 
made  is  do  where  specifically  pointed  out.  An  act  of  the  legis- 
lature repealing  the  act  of  incorporation,  passed  with  the  assent  of 
the  corporation,  would  undoubtedly  be  sufficient;*  but  it  is  not 
dissolved,  at  least,  so  that  it  can  avoid  its  contracts  to  employ  an 
^ent  duriog  the  whole  time  it  was  established,  by  a  vote  of  the 
majority  of  the  membeTS  to  dissolve  it  and  close  its  concerns,  and 
by  transferring  all  its  property  to  trustees, -and  giving  notice  lo 
the  executive  department  of  the  government,  that  the  eorpomtion 
claims  no  farther  inierest  in  the  charier.*  It  does  not  follow,  it 
^has  been  said,  that  a  corporation  is  dissolved  by  the  sale  of  its 
visible  and  tangible  property  for  the  payment  of  its  debts,  and  by 
the  temporary  suspension  df  its  business,  so  long  as  it  has  the 
moral  and  legal  capacity  to  increase  its  subscriptions,  call  in  more 
capital,  and  resume  its  business.'  And  where  a  imanufacturiog 
corporation  became  insolvent,  and  assigned  its  property  for  tbe 
payment  of  its  debts,  the  instrument  of  assignment  providing  that 
the  assignees  might  use  the  name  of  the  corporation  for  the  col- 
lection of  debts,  and  that  tbe  corporation  would  perform  any  far- 
ther acts,  which  might  be  necessary  to  enable  the  assignees  to 
execute  the  trust,  and  the  corporation  omitted  for  several  years 
to  hold  meetings  or  to  elect  officers  ;  the  by-laws,  however,  pro- 
viding that  the  officers,  though  elected  for  one  year,  should  con- 
tinue in  office  until  others  should  be  chosen  in  their  places,  it  was 

■  3KeDt,  CoiDDi.  350;  Enfield  Toll  Bridge  Co.  v.  Connecticut  River  Ca 
7  Conn.  R.  4S,  46 ;  Revere  c.  BobIdu  Copper  Co.  15  Pick.  (Uau.)  R.  351. 

B  Bosion  GIbu  Manufticlory  v.  Langdon  &.  Tr.  24  Pick.  [Mua.)  R  49. 

^  Riddle  n.  Proprietors  of  the  Locts  and  CaDala  on  Merrimack  River,  7 
Mass.  R.  165,  Paraons,  C.  J- ;  McLaren  e.  Pennington,  I  Pai^  (N.  Y)  Ck. 
R.  107  ;  Dartmoulh  College  «.  Woodwtrd,  4  Wbeat  R.  518 ;  C&ul  Co. «. 
Rail  Road  Co.  4  Gill  &.  Johns.  (Md.)  R.  1 ;  Bnfieid  Toll  Bridge  Co.  v.  Con- 
necticut River  Co.  7  Conn,  R.  45 ;  Revere  v.  Boaton  Copper  Co.  15  PkL 
[MaM]  R.  351 ;  and  aee  Dyer,  UBi ;  Treb;'i  Argument  Quo  Wammta,  II ; 
Leon,  !£U ;  3  Kyd  on  Corp.  471,  472. 

*  Revere  t\  Boston  Copper  Co.  15  Pick.  {Mass.)  R.  351. 

*  Brincberhoff  «.  Brown,  7  Jobaa.  (N.  T.)Ch.  R.  317;  State  v.  Bank  of 
Maiyland,  6  Gill  St  John*.  (Hd.)  R.  90S. 
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held,  that  the  corporation  had  not  been  dissolved,  so  that  a  suit 
could  Dot  be  brought  and  maintained  in  its  name.'  Nor  is  a  cor- 
poration dissolved  by  one  or  two  individuals  becoming  possessed, 
by  purchase  or  otherwise,  of  all  the  shares  of  its  stock,  although 
this  be  accompanied  by  the  omission  of  the  corporation  for  two 
or  more  years  to  elect  officers,  or  to  do  any  other  corporate  act.' 
The  stock,  if  every  member  should  die  at  the  same  moment, 
would  be  distributed  under  the  statute  of  distributions,  or  accord- 
ing to  the  tesuments  of  the  deceased.  The  legal  representatives 
of  the  deceased  members,  would  have  authority  by  law  to  man- 
age the  corporation,  and  no  dissolution  would,  in  such  case,  take 
place ;  and  if  the  shares  should  all  centre  in  one  man,  and  the 
forms  of  proceeding  under  the  charter  should  require  acts  to  be 
done  by  two  or  more,  the  owner  could  make  sale  of  shares  so  as 
to  conform  to  the  letter  of  the  rule.*  But  if  a  corporation  suffer 
acts  to  be  done  which  destroy  the  end  and  objects  for  which  it 
was  instituted,  it  is  equivalent  to  a  surrender  of  its  rights.  This 
doctrine  has  been  maintained  and  applied  by  the  Courts  of  New 
York,  in  the  construction  of  a  statute  of  that  Stale,  concerning 
manufacturing  corporations,  which  provides,  thatfor  all  debts  due 
and  owing  by  the  company,  at  the  time  of  its  dissolution,  the 
persons  then  composing  such  company  shall  be  individually 
responsible  to  the  exieot  of  their  respective  shares  or  stock,  and 
no  farther.*  Under  this  statute,  if  a  corporation,  being  indebted, 
suffer  all  its  properly  to  be  sacrificed,  and  the  trustees  actually 
relinquish  their  trust,  and  omit  the  annual  election,  and  do  no  one 
act  manifesting  an  intention  to  resume  their  corporate  functions, 
the  courts  may,  for  the  sake  of  the  remedy  against  the  inditnd' 
uai  members^  and  m  favor  of  creditors,   presume  a  virtual  sur- 


■  BoBton  Glaw  MinoliictoTy  *■  Langdon  and  Trustee,  34  Pick.  (Mosf.)  R. 
49. 

9  Rumen  V.  HcClelUD,  14  Pick.  (HiBs.)  K.63;  Ookes  «.  Elill,  Ibid.  443; 
Spencer  *■  Campion,  9  Coireit,  (N.  Y.)  K.  536 ;  Wilde  «.  Jenkins,  4  Paige, 
(N.  Y.)  Ch.  R.  481. 

3  Rneeell  t>.  HcClolUn,  14  Pick.  (Man.)  R.  OS. 

1  R.  L.  (N.  Y.)  247. 
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render  of  the  corpcM-ate  rights,  and  a  dissolution  of  the  corporation.' 
And  an  election  of  trustees,  made  ailer  the  insolveocjr  of  (he 
company,  for  the  mere  purpose  of  keeping  it  in  existence,  will 
not  prevent  such  dtssolutiou.'  In  these  cases,  the  courts  of  New 
York  did  not  decide  that  the  companies  bad  lost  all  their  rights, 
but,  that  even  if  they  bad  a  right  to  reorganize  themselves,  the 
esse  had  happened  in  which,  with  regard  to  their  creditm,  they 
were  dissolved.' 

§  5  The  last  mode,  in  which  a  corporation  may  be  dissolved, 
is  by  a  forfeiture  of  its  charter  judicially  ascertained  and  declared. 
It  was  once  doubled,  whether  the  bting  of  a  corporation  could  be 
forfeited  by  a  misapplication  of  the  powers  entrusted  to  it ;  but 
it  is  now  well  settled,  that  it  is  a  tacit  condition  of  a  grant  of 
incorporation,  that  the  grantees  shall  act  up  to  the  end  or  design 
for  which  tbey  were  incorporated ;  and  hence  through  neglect 
or  abuse  of  its  franchises,  a  corporation  may  forfeit  its  charter 
as  for  condition  broken,  or  for  a  breach  of  trust.*     Even  a  clause 


1  Slee  V.  Bloom,  19  Johns.  (N.  Y.)  R.  456;  commented  on  in  S  Kent, 
Comin.3SD,S5l;  Pennttnan  v.  Briggs,  1  Hapkiiis,(N.  Y.)  Ch.  R.300;  S.C 
8Cow.(N.Y.)R.387. 

>  PennimaD  v.  BrigfS,  1  Hopkios,  (N-  Y.)  Ch.  R.  300;  8.C.8  Cowen, 
(N.  Y.)  R<  387.  Whether  mere  insoIveDcy  woiild  diKolre  b  corporation 
under  thte  statute,  quere.  Ibid,  per  Spencer,  Senator.  Under  the  act  of 
New  York,  providing  for  the  dissolution  of  Insurance  Comp&niee,  the  Court 
of  Chancery  of  that  State  exercise  a  discretion,  u  to  decreeing  a  dissolution 
in  the  same  manner,  that  the  legislature  would  in  euch  a  ci8&  It  is  not 
bound  to  decree  a  dissolution,  simply  becaUN  a  majoritf  of  the  directors  aad 
stockholders  request  it,  though  such  a  request  would  be  deemed  presump- 
tive evidence  that  the  interest  of  the  stockholders  would  be  promoted  bj  a 
dissolution.    Hatter  of  Niagara  Ins.  Co.  1  Paige,  (N.  Y.)  Cb.  R.  358. 

3  Sice  «.  Bloom,  19  Johns.  (N.  Y.}R.  475,  476,  per  Spencer,  J.;  Peuni- 
Dian  V-  Briggs,  1  Hopkins,  (N.  Y.)  Cb.  R.  305,  per  Sanford,  Chan. ;  S  Kent, 
Comm.  250,  351. 

*  Tailors  of  Ipawicb,  1  Rol-  5 ;  Rex  v.  Grosvenor,  7  Mod.  199 ;  Sir  James 
Smith's  Case,  4  Mod.  55,  58;  S.  C  IS  Mod.  17, 18;  S.C  Skin.  311;  S.  & 
1  Show.  278,  280 ;  Rex  v.  Saunden,  3  East,  1 19 ;  Case  of  City  of  London, 
cited  3  Kyd  on  Corp.  474,  &c ;  Rex  v.  Amery,  2  T.  R.  515 ;  Rex  «.  Paa- 
more,  3  T.  R.  346,  per  Buller,  J. ;  Terrett  «.  Taylor,  9  Crancb,  51,  S^  per 
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io  the  charter  of  a  bank,  that  the  corporatioD  shall  not  be  dis- 
solved before  tbe  tim^.  specified  in  the  charter,  unleu  all  debts 
are  paid,  does  not  protect  the  corporation  from  dissolution  by 
qxu>  warranto,  for  a  violation  of  the  charter  ;  such  clause  being 
merely  intended  to  prevent  the  corporation  froni  dissolving  Itself 
before  the  expiration  of  the  charter  without  paying  its  debts.*  It 
is  said  that  all  franchises  may  be  lost  by  non-user  or  neglect ; 
and,  as  the  strongest  case  of  neglect,  the  case  put  is,  where  the 
parties  are  called  upon  in  a  court  of  justice  to  state  their  right, 
and  neglect  or  refuse  to  do  it.'  It  seems,  that  the  mere  omission 
by  a  corporation  to  exercise  its  powers  does  not,  of  itself,  discon* 
necled  with  any  acts,  work  a  forfeiture  of  the  charter.* 

The  withdrawing  of  stock  under  the  form  of  loans  on  private 
security,  by  a  bank,  with  intent  to  reduce  tbe  effective  capital  of 
tbe  ioslitution  below  the  amount  required  hy  the  charter,  may  be 
good  cause  of  forfeiture  ;  although  it  is  discretionary  with  tbe  court, 
on  proceedings  to  procure  a  forfeiture  of  the  charter  for  such  cause, 
whether  it  will  declare  the  charter  forfeit ;  and  it  will  not  do  so, 
if  no  existing  danger  to  the  community  requires  it.*  The  contracl- 

Storj,  J. ;  Dirtmonth  Colle^  v.  Woodwird.  4  Wheat  R.  658,  659 ;  The 
Commoo  wealth  «.  the  F.  Sl  M.  Ids.  Co.  in  Newbury  port,  5  Mass.  R.  230; 
Tbe  People  v.  the  Bank  of  Niagara,  6  Cow.  (N.  Y.)  R.  196;  The  People  e. 
the  WaehingtoD  and  WarreD  Bank,  ihid.  211 ;  The  People  e.  the  Bank  oT 
Hudoon,  ibid.  317 ;  Lehigh  Bridge  Ca  e.  Lehigh  Coal  Co.  4  Ravle,  (Penn.)  R. 
9 ;  State  Bank  v-  State,  1  Blackf.  (Ind.)  R.  270 ;  Canal  Co.  e.  Rail  Road  Co. 
4  Gill  &  Johns.  (Md.)  R.  1 ;  Trustees  of  McInUre  Poor  School  v.  Zanea- 
ville  Canal  and  Manafacturing  Co.  9  Ohio  R.  203 ;  Penobacot  Boom  Cor- 
poration V.  Lamson,  16  Maine  R.  234 ;  Hodaon  v,  Copeland,  Ibid.  314 ; 
Atchralaya  Bank  ».  Dawson,  13  Louisiana  R.  497;  People «.  Manhattan 
Co.  9  Wend.  (N.  Y.)  R.  351 ;  Charles  River  Bridge  «.  Warten  Bridge,  7 
Pick.  (Masi)  R.  371 ;  All  Saints  Chnrch  o.  Lovalt,  1  Hall,  (N.  Y.)  R.  198  ; 
John  ».  Formera  and  Mechanics  Bank  of  Indiana,  2  Blackf:  (Ind.)  R.  367 ; 
Hanitranck  «.  Bank  of  Edwardsville,  S  Missouri  R.  169;  Day  v.  Stetson,  8 
GreenlC  (Me.)  R.  373;  1  Black.  Comm.  485;  3  Kjd  on  Corp.  474,  &g.  ; 
Willcock  on  Mud.  Corp.  334.    And  see  aathoritiea  below. 

I  State  Bank  v.  Sute,  1  Blackf.  (Xai-)  R-  S7a 

3  Rex  V.  Amerjr,  3  T.  R.  567,  per  Aahurat,  J. 

3  The  Attorney  General  v.  the  Bank  of  Niagara,  1  Hopk.  (N.  Y.)  Ch.  R. 
316,  per  Sanford,  Chan. ;  The  Society,  &c.  e.  the  Moiiia  Canal  and  Banking 
Ca  per  Williamson,  Chan.,  cited  HalsL  Dig.  93. 

*  State  tr.  Enex  Bank,  8  Verawnt  R.  489. 
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ii^  of  debts,  or  issuing  of  bills  to  a  latter  amount  than  the  charter 
allows,  or  issuing  with  a  fradulmt  inteDtioD  more  paper  than  the 
bank  can  redeem,  or  embezzling  large  sums  deposited  for  safe- 
keeping, or  making  large  dividends  of  pro6is,  while  it  refuses  to  pajr 
specie  for  its  bills,  all  subject  a  bank  lo  the  forfeiture  of  its  charter.* 
The  insolvency  of  a  bank,  and  an  assignment  hy  it  of  so  much  of 
its  property  to  trustees  for  the  payment  of  its  debts,  as  to  pre- 
vent it  from  resuming  banking  business,  the  purpose  for  which  the 
bank  was  instituted  being  thus  defeated,  though  not,  as  we  have 
seen  per  »e  a  dissolution,  is  good  cause  of  forfeiture  on  quo  war- 
ranto.' In  such  case,  the  assignment  may  be  alleged  by  tbe 
attorney  general  in  general  terms,  without  stating  how  much  was 
assigned,  or  how  much,  or  what  value,  was  sufficieot  to  disable 
the  bank  from  resuming  its  operations.*  And  where  the  replica- 
tion in  sucli  case  alleged,  that  tbe  bank  became  insolvent  by  the 
fraud,  neglect,  or  mismanagement  of  its  officers  or  agents,  or 
some  of  them,  and  that  it  stopped  payment  and  discontinued  its 
banking  operations  for  several  years ;  a  rejoinder,  admitting  these 
facts,  but  averring  that  the  bank,  &c.  resumed  payment,  and  con- 
tinued it  ever  since,  was  held  to  be  sufficient.' 

In  general,  to  work  a  forfeiture,  there  must  be  something  wrong, 
arising  from  wilful  abvtt  or  improper  neglect,  something  more 
than  accidental  negligence,  excett  of  power,  or  utislake,  in  the 
mode  of  exercising  an  acknowledged  power.  A  single  act  of 
abuser,  or  wilful  non-feasance,  in  a  corporation,  may  be  insisted 
on  as  a  ground  of  total  forfeiture  ;  but  a  specific  act  of  non-fea- 
sance, not  committed  wilfnUi/  or  negligently,  not  producing  dot 
havii^  a  tendency  to  produce  mischievous  consequences  to  any 
one,  and  not  being  contrary  to  any  particular  requisitioD  of  tbe 
charter,  will  not  work  a  forfeiture.*     The  duties  assi^ed  by  an 


1  Srate  Bank  v.  State,  I  Blackr.  (tad.)  R.  37A 

■  People  V.  Hudson  Bank,  6  Cow.  (N.  Y.)  R.3l7i  People «.  MUfar« 
Bank,  Ibid.  19& 

>lbid. 

*  Ibid. 

s  People  •.  Briatol  and  RenMelMrville  Tump.  Road,  33  Wend.  (N.  Y.) 
R.  asa,  Cowen,  J. 
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act  of  incorporatioD  are  conditioDs  aiuiexed  to  the  graot  of  the 
fraochises  conferred.  Hence  non-complianee  with  the  require- 
ments of  an  act  incorporating  a  turnpike  company,  as  (o  the  eoa- 
struction  of  the  road,  is  per  se-a  misuser  forfeiiing  the  privileges 
and  fraochises  of  the  company.*  A  substantial  performaDce  ef 
coodilions,  however,  is  ail  that  is  required,  whether  they  be  con- 
ditions precedent  or  subteqvent.'  Long  continued  and  wilfiit  ne- 
glect, on  the  part  of  a  turnpike  company,  to  repair  their  road,  is 
undoubtedly  cause  of  forfeiture  ;'  but  where  a  single  instance  of 
neglect  in  this  respect  is  relied  upon,  wilful  negligence  must  be 
averred  and  proved.*  If  a  bridge,  necessary  to  render  the  road 
passable,  be  carried  away  by  a  sudden  flood,  such  a  company 
must  rebuild  it  within  a  reasonable  time,  or  they  will  forfeit  their 
charter.'  The  neglect  of  a  bridge  company  to  give  a  bond  for 
the  completion  of  the  bridge  within  a  limited  time,  as  required  by 
the  charter,  is  not,  it  seems,  of  itself  a  cause  of  forfeiture.*  The 
favorable  report  of  commissioners  to  view  a  turnpike  road,  under 
a  general  turnpike  act,  and  the  subsequent  license  of  the  governor 
to  erect  turnpike  gates  for  the  collection  of  tolls,  are  not  a  bar 
to  an  information  in  the  nature  of  qw)  warranto,  charging  a  non- 
compliance with  the  act  of  incorporation  in  the  original  construc- 
tion of  the  road.'  An  abuse  in  a  particular  department  of  an 
entire  franchise  is  cause  of  forfeiture  of  the  whole  franchise  ;  but 
where  a  particular  franchise  is  added  to  a  corporation  subsequent- 
ly to  its  creation,  such  a  franchise  may  be  forfeited,  and  the  resi- 
due remain.' 

■  People  V.  Kingston  and  Middlesex  Turap.  Road  Co.  S3  Wend.  (N.  Y.) 
R.  19a 

>Ibid.;  People  v.  Thompson,  31  Wend.  (N.  Y.]R.a35;  a  C  in  Error; 
Thompson  t>.  People,  83  Ibid.  537. 

3  St«te  ».  Royalton  and  Woodstock  Turnp,  Co.  11  Vermonl  R.  431  ;  Peo- 
ple V  Hillsdale  and  Cbatham  Tump.  Co,  S3  Wcod.  (N.  Y.)  R.  354. 

4  Ibid. 

B  People  e.  Hillgdalo  and  Chatham  Turnp.  Co.  23  Wend.  (N.  Y.)  R.  S54. 

•  Enfield  Toll  Bridge  ».  Connecticut  River  Co.  7  Conn.  R.  S8. 

^  Tar  River  Navigation  Co.  «.  Neal,  U  Hatrhe,  (N.  C]  R.  520;  People  v. 
Eingslon  and  Hiddlesez  Turnp.  Road  Co.  33  Wend.  (N.  Y.)  R.  193,  Cowen 
dissenting. 

■  People  «.  Bristol  and  RenMelaerville  Tump.  Road,a3Wend.  (N.  YO  R. 

aaa,  cowen,  j. 
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A  cause  of  forfeiture  cannot  be  taken  advantage  of,  or  eoforced 
against  a  corporaiion  collaterally  or  incidentally,  or  in  any  other 
mode,  than  by  a  direct  proceeding  for  that  purpose  against  the 
corporation,  so  that  it  may  have  an  opportunity  to  answer.  And 
the  govemment  creating  the  corporation  can  alone  institute  such  a 
proceeding ;  since  it  may  waive  a  broken  conditioa  of  a  compact 
made  with  it,  as  well  as  an  individual.'  An  act  of  the  I^islature 
will  not  be  deemed  a  waiver  of  conditions,  and  a  confirmation  of 
the  charter,  unless  the  intent  of  the  legislature  in  that  respect  be 
expressly  declared,  or  is  necessarily  to  be  implied  from  the  pro- 
visions of  the  act.*  And  though  a  forfeiture  incurred  by  a  coi^ 
poration  by  non- performance  of  a  condition  in  its  charter  may  be 
waived  by  tbe  legislature  by  subsequent  legislative  acts,  rec(^- 
nising  the  continued  existence  of  the  corporatioD,  yet  this  doctrine 
does  not  apply,  if,  by  the  terms  of  the  charter,  the  estate  or  fran- 
chise absolutely  determines  on  failure  to  perforin  the  condition.* 
But  where  tbe  terms  of  a  charter  are,  that  the  corporation  shall 


1  Rex  B.  Stevenson,  Yelv.  190;  Rex  «.  Carmarthen,  1  W.  Bit  167;  8. 
C.3  Burr.  869;  Rex  v- Amerr,  3T.  R.5I5;  Rex  e.  Pasmore,  3  T.  R.244; 
Tenett  v.  Taylor,  9  Cranch,  R.  51 ;  The  People  of  Vermont  v.  The 
Society  for  Proptgitin(r  the  Goapcl,  1  Piine,  a  a  R.  653;  Silver  Lake 
Bank  «.  North,  4  Johoa.  (N.  Y.)  Chan.  R.  379,  381 ;  Sloe  v-  Bloom,  5  Johns. 
(N.  Y.)  CbtQ.  R.  36G,  360 ;  S.  Cig  Johns.  (N.  Y.)  R.  456 ;  Veraon  Society 
t-  Hills,  6  Cowen,  {N.  Y.)  R.  23 ;  The  President,  &.c  of  the  Kiahaeoquillu 

6  Centre  Turnp.  Road  Co.  e.  McConaby,  16  Serg.  &.  Rawle,  (Penn)  R. 
145,  per  Duocan,  J. ;  The  Commonwealth  v.  Tbe  F.  &  M.  Ins.  Ca  in  New- 
buiyport,  5  Mass.  R.  230 ;  Chester  Glass  Co.  e.  Dewey,  16  Mass.  R.  94 ;  Tbe 
Society  &.c  «.  The  Honris  Canal  and  Bankioi;  C&  per  WiUiunsoo,  Chan, 
cited  HalM.  Dig.  S3 ;  Enfield  Toll  Bridge  Co.  v.  The  CoanecticDt  Rivar  Co., 

7  Conn.  R.  46 ;  The  Banks  v.  Poitiaux,  3  Rand.  R.  143;  per  Oreen,  J. ;  Canal 
Co.  V.  Rail  Road  Ca,  4  Gill.  St.  Johns.  (Md.)  R.  1 ;  Atchfalaya  Bank  •.  Daw- 
son, 13  Louisiana  R.  497 ;  Moler  «.  Wefab,  8  Ohio  R.  553 ;  Sute  e.  Mayor 
8l  Aldermen  of  Savannah,  R.  H.  Charlton's,  (Ga.)  R.  342 ;  Baocombe  Tunip. 
Qo,  V.  If  cCarson,  1  Dev.  &  Bat  (N.  C.)  R.  306 ;  John  v-  Farmen  &  He- 
chaoics  Bank,  2  Blackf.  (lad.)  R.  367 ;  Boston  Glass  Manufactory  e.  I^ngdon 
&,  Trustee,  24  Pick.  (Mass.)  R.  52,  53 ;  S  Kent,  Coaua.  251. 

■  People  o.  Kingston  &  Middlesex  Tump.  Co.  23  Wend.  (N.  Y.)  B.  193. 
^People  t>.  Manhattan  Co,  9Wend.  (N.  Y.)  R.  351;  Commonwealth  «. 
Union  Fire  &  Marine  Insurance  Ca  5  Mass.  R.  232. 
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be  dissolved  on  noa-performance  of  a  condilioo,  Ibe  mere  failnre 
to  perform  is  not  ipto  facto  a  dissolution,  but  judicial  proceed- 
ings, and  a  judgment  of  ouster  must  be  had,  in  order  to  effect  a 
dissolution.'  The  proceeding  to  dissolve  a  corporation  milst  be 
instituted  in  the  country,  where  the  corporation  is  located  ;  for 
neither  the  courts  nor  legislatures  of  this  country  can  adjudge 
a  forfeiture  of  the  properly  or  fracchtses  of  a  foreign  corpora- 
tion.* The  forfeiture  of  a  charter  can  be  enforced  in  a  court 
of  taw  only  ;  for  thoi^h  a  court  of  chancery  may  bold  trustees 
of  a  corporation  accountable  for  abuse  of  trust,  it  cannot  divest 
it  of  its  corporate  character  and  capacity  ;  °  unless,  indeed,  as  is 
the  case  in  New  York,  it  be  speciaUy  empowered  by  statute.* 

The  mode  of  proceeding  ^inst  a  corporation  to  enforce  a 
repeal  of  the  charter,  or-  a  dissolution  of  (he  body,  for  cause  of 
forfeiture,  is  by  scire  faciat,  or  an  information  in  the  nature  of  a 
quoiearranto.  "  A  scire  facias,"  says  Mr.  Justice  Ashurst,  "is 
proper  where  there  is  a  legal  existing  body,  capable  of  acting,  but 
who  have  been  guilty  of  an  abuse'of  the  power  entrusted  to  them  ;  * 
and  a  quo  warranto  is  necessary,  where  there  ■  is  a  body  corpo- 
rate de  facto,  who  take  upon  themselves  to  act  as  a  body  cor- 
porate, but  from  some  defect  in  their  constitution,  they  cannot 
legally  exercise  the  power  they  affect  to  use."  *     It  would  seem, 


'  People  t>.  Manhattan  Co,  9  Weed.  (N.  Y.)  R.  351 ;  Baak  of  Niagara  v. 
JohneoD,  8  Wend.  (N.  ¥.)  R.  645;  Bear  Camp  River  Co.  e.  Woodman,  2 
Greenl.  (Ha.)  R.  404. 

*  Society,  &c.  «.  New  Haven,  6  WheaL  R.  483,  484 ;  The  People  of 
Vermont  v.  The  Society  for  Propagating  the  Goapel,  1  Paine,  C.  C.  R. 
G53. 

3  The  King  v.  Whitvetl,  5  T.  R.  85 ;  Attorney  General  e.  Reynolds,  1 
Eq.Caa.  Abr.  ]3],pl.  10;  3  Johiu.  (N.  Y.)  R.  134,  per  Van  Nees,  J. ;  S)ee 
V.  BtooTD,  S  Johns.  {N.  Y.)  Chan.  R.  380 ;  AItome]>  General  n.  Utica  Ins. 
Co.,  2  Johns.  (N.  Y.]  Chan.  R.  376,  378,  388 ;  Attorney  General  e.  Earl  of 
Clarendon,  17  Ves.  491. 

*  L.  (N.  Y.)  Bess.  40,  eh.  146,  and  sesa.  44,  eh.  148 ;  and  sees.  4B,  ch. 
335. 

s  Rex  V.  Pacmore,  3  T.  R.  344 ;  and  see  Smith's  Case,  4  Mod.  57 ;  Rex 
«.  Wynne,  S  Barnard,  391. 
■  Rex  «.  Paamore,  3  T.  R.  S44, 345,  and  see  Chap.  21. 
84 
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however,  that  an  infomistion  in  tbe  Dature  of  quo  warranto  would 
lie  against  a  legally  existing  corpontioD  for  an  abuse  of  its  fraa- 
chises,  as  well  as  a  writ  of  edrt  facUu.'  Where  a  charter  has 
been  granted  upon  an  erroneous  consideration,  or  been  fraudulrat- 
Ij  obtained,  or  is  otherwise  voidable,  either  in  whole  or  part,  it 
may  be  repealed  entirely,  or  as  to  the  voidable  part-  only,  without 
affecting  the  remainder,  by  proceedings  in  tcire  facias.  If, 
however,  the  charter  is  absolutely  void,  this  process  is  unneces- 
sary ;  for  a  void  charter  cao  afford  no  justification  to  any  one 
acdng  under  it.*  The  process  seems  to  be  unnecessary,  where 
tbe  corporation  is  absolutely  dissolved,  by  the  loss  of  an  integral 
part.*  A  charter  will  not  be  avoided  merely  because  it  refers  to 
a  preceding  charter  as  valid,  which  in  fact  was  void,  unless  it  be 
founded  on  such  charter ;  *  nor  if  the  facts  stated  by  the  grantee 
be  true,  though  the  king  be  mistaken  in  bis  inference  of  tbe  law.* 
And  it  is  said,  that  if  a  corporate  election  be  not  made  as  the 
letters  patent  appoint,  these  may  be  repealed  by  scirt  facia* ;  for 
all  franchises  are  granted  on  condition  that  they  shall  be  duly  ex- 
ecuted according  to  the  grant.*  Where  a  demurrer  was  put  into 
a  writ  of  scire  facias,  it  was  held,  that  its  legal  effect  was  tbe 
same  as  that  of  a  demurrer  to  the  declaration  ;  for  a  declaration 
upon  a  scirt  facias  is  no  more  than  a  copy  of  the  writ.'     And 


1  I  Black.  Comm.  485;  and  see  Caae  or  Cit;  of  Londoo,  cited  %  K;d  on 
Corp.  474  to  486, 487 ;  The  People  r.  The  Bank  of  Ni»g»f»,  6  Cowen,(N.  Y.) 
R.  19G;  TheFeoplev.  The  Bank  of  Hudson,  ibid.  217;  The  People  n.  Tbe 
WaahiogtoD  &  Wanen  Bank,  ibid.  211. 

s  Sackville  College  Caa.  T.  Raj.  I7S ;  Butler's  Caae,  2  Vent  344  ;  Hex 
V.  Paemore,  3  T.  R.  S44;  2  CheaL  Case,  556;  The  President,  &c.  of  the 
KisliBCoquillas  and  Centre  Turnp.  Road  Co.  v.  Mcf^naby,  16  Serf;.  & 
Rawle,  (Penn.)  R.  145 ;  and  see  the  Earl  of  Rutland's  Caae,  6  Co.  55 ;  Rex 
V.  Kemp,  13  Hod.  78. 

s  Canal  Co.  v.  Rail  Road  Co.,  4  Gill.  &  Johns.  (Md.)  R.  I. 

*  Rex  e.  HajthcHiw,  5  B.  &.  C.  43a 

B  Rex  e.  Paemore,  3  T.  B.  249,  per  Groae,  J. 

•  London  «.  Y snacre,  13  Mod.  27 1 ,  per  Holt,  C.  J. ;  &  C  1  Ld.  RayiDd. 
499; 

'  The  People  of  Vermont  v.  Tbe  Society  for  Propajating  the  Govpel,  1 
Paine,  C.  C.  R.  66IX 
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if  one  demurs  to  the  whole  writ  or  declaration  in  a  «ctre /act<M, 
in  which  several  breaches  of  the  conditions  of  a  grant  are  as- 
signed, some  sufficient,  and  some  not,  judgment  must  go  against . 
him  ;  for  he  should  bava  demurred  only  to  such  as  are  insuffi- 
cient.' And  this  rule  applies  equally  to  a  single  counl,  part  of 
which  is  good  and  pan  bad,  when  the  matters  are  divisible  in  their 
nature.' 

§  6.  At  common  law,  upon  the  civil  dfeath  of  a  corporation, 
all  its  real  estate  remaining  unsold  reverts  (o  the  grantor  and 
his  heirs ;  for  the  reversion,  in  such  an  event,  is  a  condition 
fmnexed  by  the  law,  inasmuch  els  the  cause  of  the  grant  has  fail- 
ed.* The  personal  estate,  in  England,  vests  in  the  king  ;  and 
in  our  own  country,  in  the  people,  or  State,  as  succeeding  to  this 
right  and  prerogative  of  the  crown.*  The  debts  due  to  and  from 
it  are  totally  extinguished  ;  so  that  neither  the  members  nor  di- 
rectors of  the  corporation  can  recover,  or  he  charged  with  them 
in  their  natural  capacities ; '  according  to  that  maxim  of  the 
Civil  Law,  *'  ri  qnid  untoertiloli  debetur,  ringulit  non  debetw  ; 
tue,  quod  debtt  univerritai,  ainguK  debent."*  The  common 
taw,  in  this  particular,  is,  however,  frequently  modified  by  charter 
or  statute. '- 

§  7.  Where  a  corporation  has  been  dissolved,  in  England,  the 


libit 

■Ibid. 

3  Co.  Lit  13,  b.  11)3  b ;  Knight  n.  WelU,  I  Lat  519 ;  Edroaotl)  «.  Brown 
&  Sillard,  I  Lev.  397;  AUome;  General  «.  Lord  Gower,  9  Hod.  936;  Pol- 
lex«n'«  Arg.  Q,no  WKfranL  113;  Colcbester  v.  Seaber,  3  Burr-  R.  1868, 
ar;.;  Rex  t>.  Paamore,  3  T.  R.  199;  State  Bank  ».  Sute,  1  Blickf.  (Ind.) 
R.S67;  4  Black.  Comu.  484;  3  Ef  d  on  Corp.  516;  3  Kent,  Comm.  346; 
•ee  Chap.  V.  §  10, 3. 

*  Ibid. 

>  Edmnnda  ».  Brown  &  Sillard,  1  Lev.  337 ;  Rex  ».  Paamore.  3  T.  R. 
341,343;  Colcheater  «.  Seaber,  3  Burr.  1866;  I  Black.  Comm.  464 ;  3  Kent, 
Comm.  346,  347. 

*  Ff.  3,  4,  7. 

*  3  Kent,  Comm.  347. 
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king  may,  either  by  grant,'  of  by  proclaniBtioD  under  (be  great 
seal,'  revive  or  renovate  the  old  corporation,  or  by  grant  or  cbaiv 
ter  create  a  new  one  in  its  place.'  And  the  old  corporation  may 
be  revived  with  the  old  or  a  new  set  of  corporators  ;  and  at  the 
same  time,  new  powers  may  be  superadded.*  If  the  old  cor- 
poration be  revived,  alt  its  rights  and  responsibilities  are  of  course 
revived  with  it ;  but  if  the  grant  operate  as  a  new  creation,  the 
new  corporation  cannot  be  subject  to  the  liabilities  nor  possess 
the  rights  of  the  old.'  An  authorized  merger  of  the  rights  of  the 
old  corporation  in  the  new  one  by  legislative  act,  is  not  such  a 
dissolution  of  the  corporation,  as  to  throw  back  the  real  estate  of 
the  former  upon  the  grantors,*  or  to  free  the  corporation  from  an 
obligation  to  pay  ils  debts/  It  may  become  therefore  a  question 
of  great  practical  importance,  whether  the  charter  be  one  of  revival 
merely,  w  a  charter  of  new  incorporation.  This  is  not  to  be  de- 
twmioed  by  the  collateral  facts,  that  the  name  of  both  corpora- 
tions, the  DBw  and  the  old,  that  the  officers  and  a  majority  of  the 
members,  are  the  same,  and  that  the  business  of  the  old  corpora- 
tion was  for  a  time  done,  aad  its  debts  paid,  by  the  new  one.  It 
is  certainly  true,  say?  Mr.  Justice  Story,  that  a  corporation  may 
retaio  its  personal  identity,  although  its  members  are  perpetually 
changing  ;  for  it  is  its  artificial  character,  powers,  and  franchisea, 
aitd  not  the  natural  character  of  its  members,  which  constitute 
that  identilf.     And  for  the  same  reason   corporations  may  be 


■  Rex  V.  Gr«j,  8  Hod.  361, 3ff2 ;  Rex  v.  Pwmora,  3  T.  R.  199. 

»  Newling  v.  FranciB,  3  T.  R.  180, 197, 198,  199. 

3  Colchecter  v.  Sekber,  3  lurr.  1870 ;  S.  C  1  W.  Blk.  581 ;  £ez  •.  Pm- 
more,  3  T.  R.  343 ;  Rex  p.  Araei;,  S  T.  R.  569 ;  Scftrbaro'  v.  Batlar,  3  Lov. 
387 ;  Lattral'i  Case,  4  Co.  97 ;  Uocoln  &  Kennebeck  Bkok  c  RicbtidwB,  1 
QnooL  (Me.)  R.  79 ;  2  E;d  on  Corp.  S1& 

*  Rex  c  PMmore,  3  T.  R.  341,  per  Kenron,  C  J. 

A  Colcheater  «.  Se&ber,  3  Bun.  18G6 ;  Scarboro'  «.  BDtler,  3  Lav.  9B7; 
Rexv.Pumora,  3  T.  R.  341. 312,  346;  I^ttrel'a  Cue,  4Co.87j  Bellowa 
•I  Pmident,  DirectoiB  ud  Compaoj  of  the  HaUow«ll  and  Angaala  Bank, 
SUaKkD,  0.  CR.  43,  pw  StoiT,  J;  UuioD  Canal  Co.  e.  Young  etal.,1 
Whait  (Fmul]  R.  410. 

*  Union  CaMl  Co. «.  Young  at  al,  1  Whut  (Peon.)  R.  410. 

*  HopkiM  V.  Swaoiaa  Coipontion,  4  Meea.  &  WeMf  (Ei.)  R.  €81. 
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different,  although  the  names,  the  officers,  and  the  members  or 
each  are  the  same."  **  To  ascenain  nhetber  a  charter  create 
a  new  corporation,  or  merely  continue  the  existence  of  an  old 
one,  we  must  look  to  its  terms,  and  give  them  a  construction 
consistent  with  the  legislative  intent  and  the  intent  of  the  corpora- 
tors." ' 


1  Bellows  v.  Preaident,  Directors  and  Company  of  the  Hallowell  and  Au- 
gusta Bank,  2  Mason,  C.C  R.  43,  44 ;  WyDiaD  •.  Hallowell  &.  Augusta 
Bank,  14  Haaa.  R.  58;  and  see  Rex  v.  Pauuore,  3  T.  B.  S4I,  342, 347,  348, 
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Pmumed  Bcceptance^  .....      BS,  ITS,  230 

Muft  not  be  ptrild M 

Mud  be  unconditional  .....  U 

And  not  for  k  limited  time H 

Acceptance  of  new  chirter  ....  H 

ACCEPTANCE  (of  Deed.) 

By  ■  canwrtUoa,  pr«mimed.     (Seo  Gs^MT.) 
Presumptioa  of.    (See  Bdrd.) 
ACTION. 

In  whet  oime  Bellan  mntt  be  brought  on  eontrocti  made  by  a|^nt 
or  factor  of  *  corporatibn  .....  2B4 

Action  (or  penahy  of  by-law, 

what  may  be         .....  .  804 

la  whoie  name  brought         .....  806 

of  pleadlngi  in 307-110,586 

CorporaUoiu  may  maintaia  aelioiw  for  all  Injuria  and  apon  all  promius  812 
CorporatloDa  may  lue, 

by  writ  of  (breign  atlachcBent  ....  tn 

lo  a  loifign  juiMdictioD  206-308,814-818 

In  another  State  -     '       .  ib. 

In  a  farcign  court  of  equity  U  well  U  of  law  81T 

When  corporationa  cannol  sue  in  IbreigD  juiiadicUoa  .  817,  818 

Coipo'*"''"  "■'f  lue  in  federal  court*, 

when       .                                                      .  .         81B-824 

may  be  aued  in  federal  courts                       .  .  242-24* 

right  to  (ua  and  be  lued  dependent  on  dttxeiuhlp  of  mem- 
iMis S18-BS4,«<S 
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ACTION— (MBlimtiMlO 

AUen  eorporatiooi  may  lae  in  federal  courti  .  Stl  -  S24 

CorponUoDB  may  miioUlQ  isaumpdt  on 

contracts  eipren  or  Implied  ....        S25-Kt7 

debt SIS 

Action  dg  in  t  a  coi  poration  may  be  brought  by  a  member  SU 

Whether  eorpoiations  of  ooe  State  can  be  sued  in  anolher  814  - 118, 341 
CorpontiDi],  to  mdntain  action,  muat  prove  Incorpontioo  when,  HI,  601 
Of  action  agttioit  viiitor,  for  ezceeiBng  hia  jurisdiction  .  Ul 

Appr:  I*  ce  to  action  again*!  corporation,  how  compelled  508, 609 

(Se«  AaauMPaiT,  Actior  or  thx  Cabs,  Ej-bctkeht,  TxEarjua, 
Txovn.) 
ACTION  ON  THE  CASE. 

CoqKvatlon  may  tottaln  ....  Sll,  SIT,  SIS 

for  injury  done  to  a  momber,  when      ....         SIS 

may  be  aued  in  special  action  of    .  i  .  StT 

for  not  trtniferring  Slock    .  .  821,  S28,  4S8  -  440 

for  neglect  and  vlolatimu  in  general,  of  cotpunte  duty     SSB-SSt 

Of  tbe  action  for  false  return  to  writ  of  mandaiitiu  .  BBS  -  SOI 

(And  see  Mamvamd*.} 

ADMISSION. 

Of  memben,  law  relatire  to        .....        flS-BO 

(See  Elzctior.) 
Of  by-lawa  regtilatlng  admlsdon  of  membors,  nt,  290 

Fee  of,  to  office,  what  may  he     .  .  ,  191 

AdmUsian  of  members  snd  officer*,  compelled  by  mandamiit  BS1-(S8 
Of  the  return  to  mandamus  to  sdmll  .  691,  S9S,  SBI 

ADVERSE  POSSESSION.    (See  Possesiior.} 
AFFIDAVIT. 

In  foreign  atlMhmant  by  ootporatioo,  may  be  made  by  ta  agent  SI4 

Of  the  affidarlt  upon  tnotion  for  maadanius  .  .J     B68 

Of  the  affidavit  upiHi  motion  for  nundamua  to  compel  admiariim  of 

officer B64 

Of  defendant's  affidavit  upon  rule  to  ahow  caoae  why  meodajvo* 

,     sbonM  not  be  granted SSl.fiSt 

Of  the  affidarita  upon  which  inforaatioo.  In  the  nature  irf  fiw 

SMtran/a,  Is  moved  .....  SM-S3) 

The  defendant's  affidavits  In  such  case  SSI,  SSI 

AGENT. 

Agents  of  corporations,  how  appejaled  and  empowered  I49-15S,  IS3,1SS, 
178,  ITS,  174, 110-120 
Corp<»a<lani  may  cantr«cl  by  agent  .  .  87, 1S6, 1S7, 110,  111 
Of  contract!  under  the  private  seals  of  agents  ISO,  176,  177,  lt7,  SS8 
Appointment  of  an  agent  may  be  presumed  177, 230,  111,  2C1 
By  whom  corporate  agents  may  be  appointed           .  210,  Sll 

Agents  lo  contract  cuuM  cDotrMt  by  aab-agedtt         .  110,  Sll 

Wbo  May  be  •gent* Ul,  US 
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WiTe  agtnt  to  m«ke  depotiu  for  buiband  pmiinied  to  be  agaot 
to  cbeck  IhaiD  oat         ......  1S3 

Banki  used  as  agenti  for  collectioa  of  dehU,  dntiM  and  liabilities 

of 1B6,  187 

DiractoTB,  &c.  aoinetimea  the  odIj  agenta  .  S11-S14 

DirecloTt  to  bind  corporation  miul  ael  aod  eontnct  aa  praacribed 

by  charier «12-214, 2S9-233 

Agenta  oreorporaiiona  to  be  paid  for  their  lerrice*  S!>5, 356 

Corporation  cannot  aroid  a  contract  to  pa;  agent  by  voting  that 

tbey  are  diaaolved  and  lurrender  to  goTernor  of  cbarter  .  !2t>6 
Agenia  may  be  appointed  without  deed  214-330 
M  by  vote  .  .  217-920 
Agenta  to  make  deed  may  be  appointed  without  deed  158 
Vote  or  reaolution  i^polniiog  agcnl,  need  not  be  recorded  S90  -  SS3 
Power  of  agenta,  when  and  how  determined  337-SS9 
The  mode  by  which  agaata  must  act  or  coninct,  to  bind  the  cor- 
porate body           229-331,403 

What  kind  of  contracta  may  b«  mode  by  agenia  234 

ImplicatiooB  from  acta  of  aganu  €7,175-179,234 

or  the  mode  in  which  agenti  muat  execute  a  limple  contract    234  -237 
or  the  mode  in  which  thay  must  elecute  apocial  conlracta         337-239 
How  far  agent*  m&y  bind  the  corporation  .  239-346 

Implied  power  of  agenta  ....  339-246 

Agent  by  eiceading  hia  power,  bioda  himulf  346 

Ratification  of  unauthorizednctaofagenta  339-346 

Notice  to  agent  i>  notice  to  corporation,  when,  and  who  ore  agenia 
to  receive  notice  .....  247-249 

Liability  of  corporation  for  tort*,  neglecla,Bnd  franda  of  agenta  S50,  SGI, 

338,334 
Offioen  and  agenta  liable  to  oorporaUona  for  a  breach  of  duty  &c. 

351-254 
Id  what  name  action  muat  be  bronght  on  eontraeta  made  by  agent 

or  Actor         .......  854 

Tiuateea  of  «orpan(iona,   whether  agenta  of  membera,  under 
at&tulea  making  membera  peraonally  reaponaible  for  corporate 

debt* ■  .        468 

Agenia  of  corpontioa  may  be  compelled  to  uuwer  to  bill  of  dia-    "     I 
covery  ogainat  .....  5il9'531 

ALIEN. 

Member  of  a  corporation,  fail  right  to  Tole  79,80 

Property  of  Britiab  corporationa  in  this  country,  nn affected  by  the 

revolution,  and  prolecled  by  treaty  .        99, 100 

Alien  corporation*  |»ey  aue  in  federal  conrta  331  -  334 

Charlared  righta  of  Britiab  corporationa  in  the  U.  Statea,  pro- 
tected by  the  coiwtitution  .....        651 
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ALIENATION.  '^ 

Incidental  power  orcoiporationi  to  aliend*  their  property  195, 196 

ReBtrained  b;  lUIutea  ...  .  .        185, 136 

B/  mbom  maj  be  made  and  hon  .  .  .  155-161 

AMOTION. 

Power  of,  incident  to  a  eoipantioa  .     '      .  65, 356 

Dulinction  between  diafraiichiMment  and  amotion  .  317 

What  are  cauaei  of  amotion  and  what  not  357-  36S 

When  trial  and  conviction  bj  jnrf  ore  neeewwy  lo  anotioD  367 

OfaoBOtioD  of  officer  iJKraiiKteiu^tacilo       .  366,363,363 

When  Dotics  ii  necoMBrf  to  tbe  amotioD  of  an  officer  358,  359,  362 
Of  the  corporate  meeting  and  proceeding*  in  oaae  of  amotiaD  362,  363 
Offioeri  amoved,  Bti)l  memb«n        ....  347, 363 

Effect  of  amotion  on  prcTioua  acta  and  inbBeqnent  power  of  officer  363 
Of  reilontion  of  amoved  officer,  and  effect  of  363,  364,  566,  671 

Fowir  of  amotion,  when  exerciied  by  lelect  claai,  and  when  bj 

the  body  at  large 364,365 

Whether  can  be  ttaniferred  to  aelecl  body  hj  bj-law         S8S  -  9SS,  3K 
Handamai  lies  to  oolnpel  amotion  of  officen        .  .  .        566 

AMSWER, 

Of  corporation  in  courta  of  equitj.    (See  B«oitt.) 
APPOINTMENT. 

Deviae  to  a  oorporaUon  for  cbuiuble  qm*,  eonWned  a*  IIS 

ASSEMBLY. 

Several  kinds  of  aaaembliet  in  a  corporation  .  .50 

I.agiilative        ........      SO 

Electoral  .......  69 

Adminiiiralive  ......  fiS 

How  corporate  aasamblj  mnat  l>e  coovenad,  on  what  daj,  and  in 

wbat  place 390,391,395 

Procoedingi  of  corporate  aiaeniblj,  whan  void  lot  want  of  notice 

391-395 
Of  notice  of  corporate  aaaemblj.        (See  Nonet.) 
Corporation  of  one  State  maj  MBemble  and  tramaet  boaineat  in 
BDoiher,  when        ......  395, 396 

What  eonatitulea  a  quorum  in  a  corporate  aassmblj  396, 401 

'   When  the  number  required  to  oonatiluta  anemhlj  ii  rsgnlated  b; 

charter        .......  401-403 

Whether  number  required  to  meet,  mnat  remain  preaent  403-406 

Corporation  booki  evidence  of  legal  aaaamUy  407, 40B 

A3SEKT. 

Of  memhen  individuallj,  not  aaienl  of  corporation  149,  168 

Of  corporation,  fauweipreaaed  67,149,156,163 

Of  inamberi,  preiumed  to  what  ia  done  at  a  regular  meeling  2S1 

Such  anent,  not  lufficient  to  depriTe«ne  of  comnoB  right  SBl 

Of  aisant  to  by-lawa  .....  301 
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Of  corporaM  ahvet,  promiM  to  pt;  164, 165 

AgraemeDl  to  paj  to  agBot,  octioD  on,  ia  whoia  asine  mnM  be 
brought  .......  S5i 

On  iharea,  corporelion    cannot  niBke,   udIbm    snipowered   bj 

charier,  or  by  promise  of  stockholdei  to  paj  419,420 

On  aharei  canaot  mako,  until  amooat  ia  aubieribei]  requiiite  bj 

charter  before  asaeaament        .....  89 

Unauthorised  iubicriptioni  of  no  aTail  id  anoh  case  B9,  90 

What  doea  not  amount  to  promiae  lo  paj         .  4S0  -  4SS 

Wbat  doea  amount  to  promiae  to  paj  423,  433 

Extent  of  liability  upon  promiae  to  pay  422-4S6 

Genera]  promiae  to  pay,  doea  not  oblije  after  Innafer  435,  4S6 

When  aaaignee  of  atock  ii  liable  for  aaaeaameota  made  previoua 

to  tranafer        .......  427 

Liability  of  member  on  promiae  to  pay,  not  taken  away  by  char- 
ter remedy  427, 4S8 

SlalQtory  proviaiona  to  Mi&roe  paymant  of  ■  427-430 

ASSUHFSIT. 

Wilt  lie  afainat  a  corporalioa         ....  172-179 

Will  lie  Bgainat  member  for  penalty  of  by-law  304 

In  whoae  name,  in  auch  eaae,  maat  be  brought  306 

Of  pleadinga  in  aaaumpait  to  recover  penalty  of  by-law  306-310 

Corporation  may  aoe  fbr  uae  and  ooeupetion,  in  .  313 

Corporation  may  bring  action  of,  on  eootraota  expreaf  or  implied 

335-337 
Liea  npon  aubacriplion  fbr  atock        ....        410-414 

ATTORNEY.     (See  Pkoit.    Aeinr.) 

Corporation  mnat  appear  by         ....  219,506 

PowBT  of,  need  not  be  recorded         ....         216,  219 

nor  be  under  aeal        ......  ib. 

Letter  ofMtonMy,not  roTokedby  the  death,  Ac.  of  the  direetora 

who  gave  it 227-SW 

Of  tranclir  of  atock  nndar  fbrftd  powec  of  attorney  451-467 


BAILMENT. 

Coi^orationa  may  make  etutiaetf  of  179-185 
BANK. 

OrU.  Statea,  apriTiteeoTporalioii  9,91,39 

When  a  bank  ia  a  public  and  when  a  private  corporation  ib. 

Bank  of  Venice                ......  36 

of  Genoa 96,37 


of  England       .  .  37,38 
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of  UDiledStatM  ■  ■  .  .  .         46-49 

Origin  of  Banki        .......  36 

SsTeral  kiodi  of  .  .  .  .  .        '        lb. 

Great  number  in  the  United  Sutra  .  .       38,  39 

ConatitutioDslily  ofU.  SiateaBtnk  .  46-49 

Bank  cannot  oparato  nntil  itock  ia  paid  in,  when        .  .        89, 90 

One  acting  aicaahiarof  bank,  hia  ■ppointmont  praaumed  81,89,231,  239 

(Baa  CisflisK.) 
Power  of  to  Uke  mortgajiM        .  .  .  .        •  92-96 

Liability  offordeponti        .....  179-185 

Datiei  and  powen  of,  in  eolleelion  of  debt*  .  186, 183 

CertificatsaofbukdepoNU  and  affect  of,  180-183 

Errors  in  bank  acoounia        .....  183, 183 

Embezslsroent  of  depoaila        ....  184, 165 

When  bank  ia  liabla  on  caihiet'a  check  ISO,  943,  S44,  245,  246 

Official  bonds  to  banki 256-266 

Bank  prohibibiied  to  trade,  how  maj  diacoant  .  .  195 

Bank  ealablished  in  one  State  may  have  agencj  in  uiolket  lo 

diaconni  notei  when  .  903-309,316-318 

Bank  of  United  Slaiea  may  aae  in  federal  conrta  318-320 

Property  of  United  States  Bank,  bow  far  lubjeci  to  Stat*  taxai385- 389 
Bills  of  bank,  liable  to  be  seized  on  eiacutioD  457-460 

Incidental  powen,  &e.  of  banks  incoiporaled.     (Bee  Cunrofta- 

Books  «f  banks,  how  far  evidence.     (See  Boobs.) 

Cause*  of  forfeiture  of  oharter  of              ...  661,  662 

BANKING. 

Its  first  establishment               .....  36 

Cannot  be  done  by  insurance  companiea  193-SOl 

BANK  PROCESS. 

OiTen,  may  be  taken  away  or  altered  by  the  l<^;islature  (El 

BARGAIN  ANl>  BALE. 

Corporation  may  make  deed  of         ...            .  163- 155 

BEQUEST. 

Power  of  a  corporation  to  take  by  III,  119 

BONDS. 

Ofmiinomerin  169-171,964,965 

Freaamed  acceptance  of  official  bonds      .  187,186,290-998 

What  kind  of  official  bond  may  be  takeo  by  a  corporalion  188-lBO 
Oiving  of  official  bond,  in  general  not  neoeaaary  ta  complete  ap- 

poiotmaiit  of  cashier  or  clerk            ....  921-394 

Sorety  on  official  bond,  in  what  cases  liable         .  956-361 

Surely  on  official  bond,  in  what  oases  Dot  liable                    .  261,262 

Surety  on  official  band  need  not  have  notice  lo  be  liabla  969 

Erldance  in  action  againat  suietiaa  od  official  boad  9(6, 966 


D.qit.zeaOvGoOt^lc 


BONDS  — ('cMtiaiied.) 

Flaadingi  id  actiooi  on  official  bond  .  .  SGS,  266 

Buret?  OD  official  bond,  hon  long  liiblfl  ,  .  262-264 

BOOKS.  .  (Bee  Etidbhck.) 

Of  corporation,  evidence  of  legKlitf  of  corporate  meeting  407,  408 

Evidence  of  corporate  acu  in  general        247,  S49,  616  -  533,  &33  -  536 
Entriea  in  booki  of  corporation,  not  eTidenca  to  establish  corpo- 
rate rights  against  tbird  penoni  535,  536 
Entries  in  bank  booki,  aTidsn^o  of  receipts  and  payments  of 
monej  by  bank,  whan  caahier  i»  dead,  upon  proof  af  his  b4nd 
wriUng               .......  &3S 

Membera  maj  inipect  and  compel  prodoctioa  of  books  of  eorpo- 

rstioQ .  535,536 

Strangers  cannot  compel  pioduolion  of  oorporation  books         A36,  536 
Books  of  a  bank  maj  be  impeded  by  a  dspoiitor  .  .        S36 

Keeper  of  books  and  documents  compelled  to  allow  inapeelioii  of, 

by  mandamus  ......      571  ~673 

Deliveiy  of  booka  compelled  bj  mandamu*        .  .  .  ib. 

BRITISH  CORPORATIONS.    (See  Aliih.    FmopnTi.)    . 
BY-LAWS. 

Power  to  make,  incident  to  a  corporation  .  65,  S67 

Freaumed  enactment  and  repeal  of       .        176,  S90, 370, 971, 284, 286 
Fewer  to  make,  not  restrained  b;  contract  194 

Power  of  diteclon  restrained  by  bj-laws  .  £43, 943 

By-laws,  by  whom  made S68, 069 

Id  what  manner  made         .....  269-271 

Must  conform  to  the  lawa  of  the  country  .  373 

Constitution  of  United  State*  373, 374 

Laws  of  Con|Te««,  State  Constitnlions,  and  statnte  lawa    274,  275 

to  Common  Law  .....  27Q-281 

Relatire  to  admitsioD  of  members  and  election  of  officers    70,  71,  283, 

S86, 989, 393 

RelatiTe  to  voting  by  proxy  75-77 

Of  by-laws  in  restraint  of  trade  .  375-379 

Of  ei  poet  facto  by-lawa        .  .  .979 

Of  by-laws  imposing  forfeiture  of  goods  £79 

Of  by-lawa  imposing  general  tales  .         979, 980 

excluding  members  from  legal  redress  280 

What  is  bad,  as  a  bj-law,  may  be  good,  as  a  coutrsct  S80, 981 

Corporation  cannot  by  by-law  diapensa  with  a  contract  .  981 

Must  not  he  iDccnaiatant  with  cliailBr  .  .  .        381-988 

Beatricting  the  number  of  electors  of  officers    .  .  38J-S86 

Creating  new  office,  or  imposing  oath  of  office  .  386 

Imposing  new  teats  or  qualifications  upon  Toters  .  286-S88 

Giving  a  vote  to  a  penon,  or  casting  vole  to  an  officer,  not  en- 

titleatbarMo  986 
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BY-hAWS  —(Mntintud.)  '^ 

JUilraining,  or  eiteDdiog  tbe  admiMion  or  eligibility  to  oSm  u 

fiTflD  bj  cbanor  .  .  286 

Of  b;-lBwa  triniTerring  power  of  Bmotion  to  mImi  body  365 

ReDouneiiig  corporata  privilege  ....  28S 

Bluit  be  rauoDsble 288-898 

Of  by-law*  eompeliiaf  iteward,  Ac.  to  ^*e  diooet  S89 

Diifhuic biding  member  for  vilif^fing  member,  void  391 

Of  by-lawa  to  compel  BccepUnce  of  office,  &c  391-394 

regultfing  tranafer  of  ilock  .  394-396,445-451 

,  giviog  liens  on  (lock  ....  296-396 

payment  by  memben  of  debtidue  by  them  to  tbe  company    297,  S96 

BeuoDableDeu  of  by-lam,  hoir  deteruined  296,  399 

Of  conilniction  of  by.lawi  ....  899-301 

Bj-liwa  of  a  corporation,  who  are  bound  by  301,  309 

Of  Iba  peoalty  of  by-lam  ....  303-310 

(See  Pliri,l.TT.    F>.»Diaa.) 
Of  pleading  and  proving  loM  bylaw  310,311,365 

Of  bylawi  realraining  tramfer  of  atock,  wben  void  294  -296, 445  -  451 
(See  Eliimoiyhw  Cobporatioh.    Statdts.) 


CAPITAL  STOCK. 

Reatrictiooa  ai  to  payment  of,  and  amooot,  a 

Actor 66-90 

When  moat  be  paid  before  corporation  can  aot    .  63-90 

CASHIER.    (SeeBa».) 

When  liable  for  bank  depouta        ....  179-186 

When  bank  ii  liable  on  caabier'a  check  189,  339-232,  343-346 

Hay  be  appointed  by  vote  SL7  -  230 

In  geneial,  giving  of  official  bond  not  naceaaary  to  complete  ap- 
pointment of  ......        233-334 

nor  taking  of  oath  when  required  394 

Bond  of  caibier.     (See  Bond.) 

Prenimed  appointment  of  81,83,231,322,334-337 

Whan  the  caahier  ia  an  aaaoal  oSeer  .339 

Ex  ffoe  power  of 243  -246 

Prauda  and  mialakea  of 350-S54 

CERTIFICATE  OF  STOCK.    (See  Stock.    TBtaiFiit  or  Stock.) 

CorporalioD  may  be  compelled  to  give  .  437 

CHATTELS    (See  FaoraaTi.) 

CHANCERT.     (See  Eqoiiv.) 

CHARITABLE  USES. 

Deviae  to  a  oorpotalion  for,  eoDalined  aa  an  appointmaul  IIS 

Bagliah  atatnta  of 114-183 

Or«h«iiiahl«M«a,iadap«i>d«Biortb«BtabiieDf  Elis.        .     113-133 
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CHARITY.     (See  Cbabitible  XJm. 

Eatrixr. 

Elskkosth 

AIT 

CaBPoniTian*.    T«ir>T.    Visitor, 

VisrrATOBi&L  PowiR 

■) 

6 

-8 

Object  in  procuring 

S6 

33- 

-35 

in  £ng1aad,  by  whom  granted 

40- 

-43 

When  K  charter  ma;  be  preBamod 

43,  M, 

175 

What  words  must  be  used  ia 

60 

,51 

Acceptacca  of  chuier 

51  • 

-55 

aod 

be  sued  bj  another 

61 

,ea 

Cannot  lake  sod  grant  by  seveial  names,  or  aae  and  be  lUed  h}' 

several  names,  UDlesa  eipresely  empowered  .        61, 63 

Charter  may  restrain  incidental  powers  .  66,91,93 

Of  regulation  of  corporate  nteelingshy  charter  401-406 

In  action  by  corporation,  need  not  set  forth  charter  504,  506 

May  be  tahen  away  or  altered  by  British  parliament  64S-650 

Cannot  be  taken  away,  Ac.  bj  ibe  King  .  650 

by  the  State  Legislainres,  eicepi  when  650  -  653 

Clause  in  charter  giving  remedy,  may  be  repealed  or  altered  651 

Charters  of  British  corporations  in  U.  States,  protected  bj  the 

constitution  651 

What  is  cause  of  forfeiture  of  charter  .  .         660-  663 

Cause  of  focfeiture  cannot  be  collaterelty  inquired  into  or  taken 

advantage  of  .....  .        664, 665 

Bank  charter,  for  what  causes  forfeited  661,  663 

Turnpike  charter,  far  what  causes  forfeited  .  .        663, 663 

Procesdings  to  enforce  forfeiture,  and  where  itwtitnled  664-667 

CHECK. 

Liability  of  bank  on  cashier'a  check  189,229-333,343-246 

CITIZEN. 

Corporation  not  a  citizen,  witbio  meaning  of  Conatitution  of 
United  Slates  ....  318-331,343-346 

COLLEGES  AND   UNIVERSITIES. 

What  kind  of  corporations  they  are  .        25,  38, 99 

Origin  of  their  namei  .        30,  31 

Fruita  of  modem  invention  ....  30-33 

When  they  began  to  confer  degrees  ....    32,  33 

Engliah,  how  constituted      .....  54-69 

By  whom  their  property  is  controlled  at  common  law  .  156 

New  fellowship  engrafted  an  old  foundation,  statutes  of    .  273 

COMMISSION  COMPANT. 

Incorporated,  their  power  to  make  advances,  accept  bills,  Ac.  203 

Their  corporate  power  in  general.     (Bee  CoaroUTJoa.) 
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COMMON  mrORMER. 

CorporatioD  cannot  me  m  .  ,  .  .  .  313 

COMMON   LAW. 

CorparatiDDl  b? 43-46 

COMPANY. 

Hegulated  campanioa         ,...,.    33-35 
Joial  itDck  companies  .  .  ■  .  .  ib. 

Compiny  in  commerce,  defined  .  .  .  .  3S 

Origin  of  sevefal  European  companiee        .  .  .  .        ib. 

CONCURREKCE.     (See  Acc«rT*wc».    Dimciou.) 

or  thoie  incorporalarl  .....  61, 68 

NecBHsry  for  admiaeion  of  members  and  eleclioD  of  offioera        69-74 
Of  the  concurrence  required  to  do  corponte  acta  .  396  -  406 

Who  muil  concur  to  do  corporate  acta         .  .  .        396-407 

Whether  those  who  must  concur,  tnuil  remain  ptaaenl         .    408-407 
How  ttt  corporate  seal  is  evidence  of  concuirenoe      169, 160,  406,  407 

CONDITION. 

Condition  in  charter  ho*r  and  when  enforced  664,665 

How  10  set  forth  branch  of       ....  .      638, 639 

Breach  of,  cannot  be  collaterall]'  inquired  into  .  .        664 

May  be  waived  by  government  ....  664 

N  on -performance  of  not  ipso  facto  diHolution      .  .  665 

Proceedings  to  enforce  forfeiture  for  breach  of  .  .  665 

Breach  of,  when  ground  of  forfeiture,  in  gnal  to  a  corporation, 

and  when  not 107,  lOB 

Id  grant  to  a  corporation  by  the  mother  countiy,  how  affected  by 

the  revolution  ......  ib. 

Condition  of  reversion  of  property,  graoted  to  a  corporation,  npon 

its  dieiolution,  implied  in  the  graot  128 

CONGRESS,  (U.  8.)     (See  Govibkukkt.)  ' 

Its  power  to  create  corporalioos  .  .  .  .      .     46  -  48 

CONTRACTS.    (See  Ghakt.) 

Genenl  power  of  a  coi^oration  to  make  .  66, 67 

The  old  rule,  that  corporation  could  ooly  contract  by  deed  163,  16S 

A  corporatioQ  may  now  make  umple  coatiacts  IBS,  163, 163, 16S,  1T£-174 
Corporalions  may  contract  by  rote        .  .  .       I6S-16S 

by  agent  ......  166-168 

In  general,  of  the  mode  In  which  a  corporation  ma;  contract,  67, 166,  168, 
229,231,403 
*  (And  see  Abiht.) 

With  whom  corpwvlions  may  contract         .  168, 16> 

Of  misnomer  of  corporation  in  contracts  by  or  with        169  - 171,  filO,  616 
Ur  ImpUed  contracts  by  or  with  corporations  173  -  1T9,  234,  237,  239,  >3S, 

827 
Of  contrwia  under  the  private  seals  of  agents  of  corpwationa  160, 176, 177, 
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uu>£x.  681 

CONTRACTS— (wiitewwt) 

CoBtncta  of  ballmeiit  by  corpontioDi  ,  1TB -IBS 

CoIlectioQ  of  dabti  by  and  G>r  biaki      ....        186,187 

Of  BuburiptkHMforildck    .  1>0,1BI,«W.4IO,414-41» 

What'coQtncti  ■  corporation  isaj  mk*  MS-MS 

Powec  of  cotponitloiH  to  coatnct,  ■•  lartiriatJ  by  act  of  IncoriMi- 

ratloa        .  .  .  IBS -IBS 

Ai  rutrtinsd  by  gsoeral  Bntute  law     ....       195  -200 

niwar  to  roDlract  by  (he  coDHnon  Uw         .  .  200  -208 

Hunidpil  cwporalioD,  power  to  mike  by-liiri,  sot  r«itnliled  by 
conlrvct        .......  1B4 

CorporatiiHi  may  contract  to  do  an  act  at  any  place  .  209 

Corporatjon  of  one  State  may  contract  in  anotber  State,  when        209  -  206 
Of  the  making  of  a  ilmple  contract  by  an  agent,  234  -  288 

Of  the  execution  of  a  apedat  contract  made  by  an  agcat  2S7 

In  what  name  action  miut  be  brougkt  on  coBtracli  aud*  by  agent 

« factor 2H 

Whether  a  State  Impairs  obligation  of  contract,  by  ImpoeiDg  (axe* 
on  corporation        ......  874  -K> 

Of  contraeta  for  lubacriplion  (br  atock.     (See  Stoo  x.) 
Contractt  for  ttanafer  of  atock,  whether  within  atatule  oTfranda     466, 467 
Of  liability  of  ncnben  ofKn  contract  of  the  cor^ratloa. 
(S««Pu)Mn*i.  LiABiLiTr.) 

CONVENT. 

lla  property,  by  whota  controlled  at  common  law        .  .        lU,  1B7 

CONTEYANCE.    (See  Dixd.    Ghamt.    Fbb  SiMFt-i.) 

COBPORATION. 

Meaning  and  propertiaa  of       .  .  .  .  1. 8, 31 

Hr.  Kyd'i  definitloD  of        .  .  .  ,  1, 8 

C.  J.  Marahall'a  deGutioD  of 2,  8 

Blackftone'a  deGiiillon  of        .  ,  ,  ,  ,  '8 

tKfiereace  between  corporation  and  ineerpontian  .  .  4 

What  la  meant  by  the  Immoatdty  of  a  eerporaUoH  .        4,  B 

inrialblllty    .......  S,  6 

intangibility        ......  .  6  > 

Object  aikd  uae  of  corporation  B- 8, 28,  87 

DJBlrent  kinda  of  MrporatioBt  .    S-Sl 

JMflerenca  between  public  and  private  corpontlona        .  e,  9, 22,  26 

Blatory  of  HnnicipaUliei  .  .  9-16 

Antiquity  of  public  corporalioni        ■  ....  9 

Quari  coq»or«Ikina  .  .17-19 

Sole  a>d  aggregate  eorponUooa  19-21 

DiBcrcnce  belwaen  a  corporation  and  a  partnenlup  2S,  2T,  493, 498 

Serenl  kinds  of  piirata  eoqwrattoM*  .  .27-29 

EccledaBtieal  corpontloDi  .  .  .  27, 28 

Lay  corporatloiia  .      28, 29 

CiTil  corporatloni  .  .  ,  28,19 

86. 
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CORPORATION  —  (tenHnued.)  '^ 

EleemiMyiiary  corpondoiu  .....  29 

By  itIioid  privile  corpontioiu  wer«  loTented  .        •    .  28,  !• 

Their  hulory  .  .  .        29 -W 

Commercial  corporationi,  hoir  divided  .  .  ,  .  S5 

Great  number  of  privile  corporMiooi  in  Ibe  United  SttlM  IS,  M 

In  whsl  mipnerprivale  corporationa  are  creited        .  .  40-U 

Creation  of  b;  the  civil  law  ....  Sf,4I,41 

bjr  the  common  lair  ....        41-45,108-111 

by  prescription  ......        <S-4fi 

bj  act  of  legialiture  Id  thia  country        .  .  .  44.-48 

Power  lo  create  may  be  delegated  ....  49 

How  a  corponlion  ii  compOMd  .  .  .  66  -  SO 

Corporate  name  .  .  .80-62 

Place  of  a  corporation  .....  69, 64 

Geaeral  powen  and  capacities  incident  to  .  .64-67 

CompoMd  of  iate^l  parts  .  .  .  68, 69 

DiOereDt  usembliei  in        .  .  .  69, 60 

May  purcbase  and  hold  lands  ....  66 

How  may  assent        .  67, 68 

Power  of  to  admit  and  elect  memlMra     ....        69-86 

Power  of  lo  take,  hold,  (nnsmit,  and  alienate  property         .  SJ- 147 

BriUsh  corporations,  power  of  (a  hold  prt^rly  lo  this  eeunlry  09, 100 

How  &r  corporations  may  be  trustees  .  100-106 

Their  power  lo  act  as  trustees  ....        100-106 

How  they  are  compelled  lo  execute  trusts  101,  360 

May  commit  trespass  12S,  124,  2S0,  2B1,  328,  m 

Their  power  to  alienste  property         ....         1X6-127 

The  power  reslnined  by  statutes  .  .  .  .  ib. 

Seceders  from  a  corporatiMi  not  entitled  to  its  property  121,  1S8 

or  proprietary  corporations  ....  ISO -147 

Of  the  common  seal  of  a  corporation    ....       148-161 

Of  the  mode  in  which  a  corporation  may  contract,  iqd  what  con- 
tracts it  may  make  162-209 
Of  a^nli  of  a  corporation,  their  mode  of  appointment  and  power  210-268 
Of  the  by-laws  of  corporations         ....            96T-S11 

Of  the  power  of  corporsiions  to  sue,  and  their  li ability  to  be  sued  812-846 
Of   power  of  corporalkMM  to  dlsfraocbise   memlier*,  aod    amove 

officers 847-967 

Burthens  to  which  a  corporstloii  ii  subject,  and  of  their  liability  to 

be  taxed  888-189 

Of  corporate  meetings,  aud  the  concurrence  necessary  to  do  corpo- 
rate acts  .......         890-408 

Of  subicriptions  tor  corporate  stock,  and  of  tbe  power  of  (he  corpo- 
ration lo  make  and  recover  sBse»ments  on  the  same  409-484 
Of  tnnsTer  of  stock  in  moneyed  or  jinnl  stock  corporations  4S6-469 
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CORPORATION  —  (continntd.) " 

Of  the  penonal  litbility  oT  orambera  of  «  torpertOaa  tor  debti  of 

the  company  470-499 

ProceM,  pleftdinga,  uid  STideiiee  In  sulti  by  ami  tpinit  corpora- 

(hna  ..!.....  SOO-fiM 

Tiaitaloritl  power  over  corporatton        .  .  U7  -  6S5 

Writ  of  maDdamiu  ■■  applied  to  eorporatioiu  SB6~606 

(And  sec  Mawdahu*.) 
loforaitUMu  in  Ibe  nalura  of  quo  warranto,  u  appUed  to  corpora- 

tloii* 606-647 

(And  sea  Quo  WAmaAn to.) 
DlmduHon  and  rerWal  of  a  corporation  ■  643-669 

(And  Me  Diiiioi.i7tior.} 
SoTcral  corporatiooa  canool  conitilule  a  partnerabtp  B7,  68,  S03 

COSTS. 

On  Qua  Wunnlo         ......  648,647 

Of  the  coats  where  mglioD  lor  a  mandamus  u  denied  .  ■        CBS 

Of  the  coita  where  (he  matlMk  ia  granted  .  .  KS 

CUSTOM. 

May  aupport  by-law  in  reatraiut  of  lr«de,  when  276 

to  compel  officer  to  glre  a  dinner  ....        289 

to  compel  one  to  take  office,  by  impriaonmoDt  ■  298 

to  enlbrce  by-lawi  by  diitreea  and  lalo  .  .  SOO 

cuatoou  of  bank*  .....  189, 18( 

S10,S11 


DEAN  AND  CHAPTER. 

Their  power  over  the  corporate  property  at  common  law  1B6,  1S7 

Letter  of  altoniey  by,  not  determined  by  tbe  death  of  dean  228 

DEBT. 

CorporaUoQ  tnay  maiotalD  action  of           ...  .            320 

Liea  for  peoilty  of  by-Uw      .....  804 

In  nhow  name,  in  auch  cue,  brought        .            .            .  806,  807 

Of  pleadJogi,  Ac.  In  debt  fbr  penalty      .            .  aM-SlO 

DEBTS  OF  THE  CORPORATION.    (See  PcnaoirAL  Liaiilitv.) 

DEED. 

Of  a  carporatioo,  by  what  authority  made                    .            .  ISIf-167 

Ccvporaliona  may  take  by  every  kind  of      .            ,            .  .          106 

Fee  eloiple  in  ■  corporvtlOQ,  how  creeled  by  deed            •  •            106 

Anent  to  uid  accaptince  of,  preiumed                       .  106, 107 

To  corpnralioD  good,  before  organized  by  electioil  of  officers  88 

Deed  to  a  corporation  in  the  vacancy  of  beadahip  108,111 

Deed  to  ■  corporation  mer|;ea  almple  contract        .            .  IBS 

CorponilHW  maj  make  every  species  of  deed  16S-1U 
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DEED  —  (emUinutd.) 

One  kisd  of  daad  Gooitrued  m  taothfii  at,  15S 

Of  the  execution  of  deed)  by  ■  cocpantioa  .  IBT-ICO 

Of  Ifae  iaod«  of  caududing  K  deed  by  >  coipontloa  169,  IW 

Of  the  delivery  of  &  deed  of  ■  corporalioD  .  MO,  Itl 

CorporalloQ  can  gnnl  Ittid*  only  by  da«d  except  12T,  U^  1411,  lU 

DELIVERY.     (See  Deed.) 

DEPOSIT.    (See  Bank.    CAimza.) 

DEPUTY. 

Power  of,  determined  by  death,  or  removel  of  bii  prindpkl  ZIT— S9 

Uandunui,  when  gnnled,  tu  cnnpel  ttlmiirrinn  of,  umI  irhen  not  BH 

DEVISE. 

To  a  corpontiQa,  by  whit  name        ....  M,  ItS 

Miinomer  of  corporatioDi  in  .  .  .  ,  .      40,  tU 

Id  ^neral,  corpondons  cannot  take  by         .  ,  111,  lit 

Devira  to  a  corporation,  for  charitable  ueea,  cooatraed  H  u  Iff  (in  I 

mcnt lis 

Deviie  to  corponliona  In  Irual,  whem  excepted  initxtute  of  will*  IlS~I3t 
Devise  for  charitable  uaes,  IndepandBDl  of  the  aUtute  of  EUzabetb  IK  -  Ul 
When  no  trust  ia  inlerpoaed        .  .  .     119-Itt 

When  ■  truat  u  imcrpowd IM  -  lU 

Executory  deviw  to  a  corpor«tion                ....         Ul 
Devlie  to  ■  corponiion  t»  be  created,  conitnied  ■■  an  execntory 
defiae Itt 

DIRECTOBS. 

Of  iaeorfar*ted  companlea,  bow  elected  and  empowered  lU,  UT 

Of  banka  cannot  delegate  power  of  diaeounting  Sll 

(3ee  E1.ECT10N.) 
Uay  eonlnct  on  behalf  of  the  cotporalian.    (SeaAoxnT.    Otfi- 

Their  mode  oT  klMdlag  the  carpwaliDa  IM  - 1<8 

SomellmM  are  the  cxich«re  agmli  of  a  cf  poradea    .  K12-SI4 

Concurrence  of  directon  in  tnnaaeUng  busineai     SI2-2I4,  239 -m,  4N 

Dlteelore  Jt  /oeto IM 

Record*  of  (beir  act*  in  general  not  neceaaaty  to  &«ir  Filidity  asi-2U 
LUbUilj  of  a  corporation  for  acta  of  ....  BM-US 
Savarally  liable  to  corpontioa  far  &eir  wMte,  or  Bia^pHctko  <t 

eofperata  property  ......        IH 

Powerof.rolricted  by  by-law*    .....  241 

Notice  todireclor*,  notice  to  a  eorporaliBa,  when  M7-M9 

AdmiaelotM  and  declarftiooa  at,  whan  erldenee  agakiit  tha  eatyna- 

tion 249 

Dtreclon  may  be  compelled  Id  anawar  ta  bill  of 

corporaUon,  u  partlea        .  f  .  . 

Degree  of  diligenoe  required  Anm  in  traMacllaa  of 
Not  lureiie*  Ibr  good  eondaet  of  eficara  by  Aan  ifpilnMd 
liable  lor  miicaoduet  of  thoaa  nolorioiMly  bad  bj 
When  to  be  paid  br  •er*ke*,  end  when  not 
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DISFRANCHISEM  ENT. 

DUIlaelloD  belwe«n  diiTnaeUMincBt  ud  MBOtlcut  B4T 

Ctasft  iM,  of  mambar  of  joint  >tock  eorpM«4lM,  m  bMk,  be.  S48,  US 
!■  <Tb>t  COM!  memben  of  corpontfaMM  n»r  bs  arfraaoMMd  M9  -  8M 
When  trill  lad  oosTicUon  by  jury  fa  •ecMMu?  to  diifcMcfclMiiwMt  BSO 
Whit  hive  been  b«ld  ioiufflcicot  causei  of  ,     Ul  -  tU 

A  by-liir  dliFnnclMiig  ine^ier  lor  TillfylB|t  menilMr,  *M  291 

Power  of  dli&arichiieinenl,  ai  Hmlled  by  chkrUr,  or  by  by-lnr  8BS,  864 
If  ember  einnot  be  dU&«Dcbl«ed  wlthoitl  DDlic*  tU-SH 

Form  of  notice  US 

Wben  notice  my  be  diipaowd  with  ,  ,  165, 866 

Trill  tnd  evidence  DoccMiry  to  dUfranchisement  .       U0-I8f 

Poner  of  diirnDchisenieiit,  when  eierci«ad  liy  lelect  elm,  and 

wben  by  the  body  at  large  ....        SSI,  H6 

Power  of  corporatioo  to  unove,  how  pleaded  .  364.  SS6 

mSSElSIN. 

Corporatiou  may  acquire  ■  freehold  by  .  .  .        123  -  13S 

Hay  DOW  accept  witboul  deed        ....  12S,  IS4 

Writ  of  CDtry  aur  dineisiD  will  lie  aguDit  a  coTponlion  SM 

DISSOLUTION. 

DiBoliKioii  and  revival  of  a  cerporatioD  .  .  .        US -609 

Whether  corporalimi  nay  be  dinolved,  and  hoar    .  .  MS,  649 

or  diMduHoD  by  act  of  parliiment         ...  649,660 

CorporatioDi  caimet  be  diaaolved  by  tlie  Klag  .  660 

Frirale  earporations  unnot  be  diaaolved  nor  Qieir  charter  amended 

by  State  Leglilatnrea,  eicept  when  ....        660 

Britiah  coiftorationa  in  the  United  Slatei  protected  by  Ae  conetita- 

tioa         .  . 661 

Qaaea  in  charter  giving  remedy  nuy  be  repealed  or  ahercd  661 

Of  veaerred  ri|^  Id  repeal  and  alter         .  .  .  .  6S2 

Authority  of  Lcgialiture  to  alter  t^arter  of  pnUlc  eorpontiooa  661 

DtaaoluUaD  by  death  of  nmnbois  86,  M,<6S-664 

by  diifnnchisement  of  member*  .    Be,  8C,  681  -  664 

by  neglect  to  elect  officer*  66,86,(69,654 

by  loM  of  an  Integral  part  400,  664 

B*aei*Uy  not  dbeidved  fcy  neglect  Id  elect  managera  or  dlrec- 

tora 864,666 

by  lurrendar  of  franctuia        ....  AM- 680 

Whit  amount!  to  a  aurrender  .     '      .  .666-660 

Of  disaolutloD  of  me^ayed  carparaUau,  in  order  lo  create  pereonal 

liability  for  the  corporate  dehta  4S6  -4S8, 669, 660 

Of  lUwolulioD  by  jadielal  Ibrfeitore  of  charter  «Be.<6B 

What  U  caoiB  of  IbrfeKare 661  -668 

Who  may  lake  tdvantige  oT         .  .  .  .  .    884, 686 

Praceedioga  lof  brfeiture,  where  and  in  what  court*  may  be  bad  666-MT 

Hodeiof  praceediag  toeo^irce  forfeiture  C66-60T 

JirimonBaHaainnatareofviawwranta  {See  Vdo W.iju(A«70.) 
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DISSOLlmON  —  (eeniiniud.) 

by  •dre  bdu.     (S«e  Sciia  Facui.) 

EAect  of  diHolutioD  upon  Ihe  corponla  property  . 

CorporaiioQ  dlnal««d,  bow  rcvlred 

Miy  be  revived  wlUi  the  old  or  ■  new  nt  of  member* 

Efiect  of  revivd 

DUdneika  between  revlvil  end  new  ii 
DISTRINGAS.    (See  Watr.    E«iiitt.) 
DIVIDENDS.    (SeeLiut.    Stock.) 


ELECTION. 

Of  members  aod  offioen,  power  of  iocideDl  to  corporitioDi     65, 70, 71 

Lkw  relative  to 69-86 

Power  of  may  be  repoeed  in  a  aeleet  body  71,  73, 80, 81 

Form  end  le^iij' of  72,73,85,86,403-406 

Cannot  be,  to  office  in  teveraion  ....  73 

Day  of,  or  charter  day  .  .  .  7S,  74 

Hoar  of      .  . 74 

or  one  absent 7i 

Candidates  id,  how  proposed  .  ,       74, 75 

Wbo  may  vole  al 75-80 

How  affected  by  improper  votes  ....      80,  81 

or  persons  disqaaliSed        ......         81 

Void  and  voidable 81 

Inepeelore  of  may  be  candidalea  .  -      8S,  83 

OmiasioD  of,  iu  effect        ....  83-B5, 654,  S5 

By-laws  relating  to        .  .  .  70, 71, 981-S86' 

Bpecial  notice  of  corporate  meeting  for,  requisite  to  validity  of  391,  399 
Viaiton  jurisdiction  over  .....  643 

Mandamui  will  lie  to  compel  an  election,  when  559-561 

ELEEMOSYNARY    COaPOaATIONB. 

Definition  of .99 

Statutes  of,  how  made  and  amended  .  .  S7S,  273 

Words  "ihall"  and  "  may"  in  conalitutiOQ of, how cODstmed  373,  300, 

643 
Statutes  of,  may  be  presnmed  to  In  repealed,  when  273 

Of  the  visitatorial  power  over  ....        537-5SS 

(Bee  VisiTiTOKiAL  Powik.    Viiito*.) 
Mandamus  lies  to  amove  officer*  of        .  .  .  &GS 

EMBEZZLEMENT. 

Of  bankdepceits,  by  officeie  and  agenta  .  182-186 

Remedy  in  Equity  in  cose  of  by  officers  and  agenia  351, 95S 

EQUITY. 

Corporation  may  lue  in  a  foreign  court  of        .  .  317 

Power  of  coarta  of,  over  troatee*  of  charities  .  360, 563, 554 
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EQUnr  —  (tantimitd.) 

Power  of  oouru.  of,  0T«r  offican  and  agAnU  of  imcoiponted  eoin- 
paniM,  for  fraudi,  &e.  ....  361, 959 

Agieemanti  for  mIo  of  stock,  &c.  how  treated  in  eqaitj  467  -  469 

Corporate  debla,  memben  when  liable  for,  in  equi^  475-478 

Rulaofcootribution,  when  liable  .  .  .  477,478 

Viaitatorial  power  of  courta  of,  over  chariliea  4S2-  434,  551,  563 

Gotporation  anawer*  under  common  aaal,  in  courti  of  fiS0-5S5 

Of  caption  of  anawera  of  corporation  .  534 

Of  proceeding!  agatnat  corporation  in  eqait/  .         5SS-633 

Uandamue  Ilea  againit  proper  officer  of  corporation  to  compel 

him  to  affix  aeal  to  aDiwer  of  .  .  .         524, 525, 571 

Anawer  of  corporation  cotnp«lled  b;  writ  of  dutringiit  ,585-637 

bj  writ  of  aequealration  ....  627,  528 

Membera  and  officen  of  corporalion  made  parties  to  bill  of  dia- 
covery  ......  699-631 

Whether  iojoncuon  againit  corporation  maj  be  diMOlved  upon 
its  mere  answer  under  aeal  ....        633, 533 

EVIDENCE. 

Relative  to  the  legalil;  of  an  election    ....  73 

What  may  be  admitted,  to  abow  adTarae  poeaeaaion  by  a  corpo-    . 

ration 124,  125, 178 

Common  ibbI  itaelf,  prima  faeie  evidence  that  it  ia  proper!]'  af- 
filed .  159,160,406,407 
Muat  be  proved  to  be  common  aeal,  and  how  proved  .  ib. 
Of  evidence  to  impeach  notea  iaaued  by  a  corporation                         193 
Faro)  evidence  admitted  to  eiplaio  nalare  of  officera'  or  afenta' 

check,  or  receipt 334-937 

Of  evidence  of  enactment  and  repeat  of  by-lawa  970,  971 

Of  .evidence  of  loat  by-law  ....      310,311 

Of  evidence  necaaaary  lo  disfianchiaement  •  35€ 

Evidence  in  auita  on  official  bonda  .  .      368, 368 

Books,  Ae.  of  corporation  evideaca  of  legality  of  corporate  pro- 
ceeding! .  407,408,506,518,519,533-636 
Judgtnent  against  corporation,  bow  far  evidence  againil  membera 

Duder  atalutei  making  them  reaponaible  fat  corporate  debti     467,  488 
When  incorporation  muit  be  proved,  to  enable  corporation  to 
maintain  anil  ......        501-503 

Name  of  corporation  moat  be  proved,  aabatantially,  as  laid  503,504,610 
Peiaon  contracting  with  corporation  by  certain  name  ealopped 

from  denying  incorporation  or  name                  •            .  514, 515 
Of  evidence  ID  general,  of  incorporation                                .     501-503 
Msmbeis  of  corporations  when  competant  wilneaaea  in  their  be- 
half            616-623 

When  may  b«  compelled  la  ceatity  againit  the  corporation         619,  590 
Adniwriont  of  memben  not  evideoe*  againai  tlie  corporation    949, 1^ 
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688  lliDU. 

EVIDENCE  —  (amtiniud.)  '*' 

AdniMiaiu  of  offinn  tad  agauta,  when  BridsBO*  aguast  tka 

corporatioD  ......  M9, 531 

Competency  of  Benben  raatored  by  tnntftr  of  Moak  SSi 

bj  diafraochbeneiu  .....      fi9S 

Enttiea  in  booki  of  oorporatioa  not  andeae*  of  OMfONM  ri^la 

aguoit  third  penou  .....    035,  53G 

Entrj  in  a  daaler'a  book  b]>  eaahiei  of  bank,  whoo  ooaelaaiT* 

evidence  a^oat  the  bank  ....  1S2,  535 

Books  of  corporalioD  Baj  bo  used  hj  manben  a«  aTidcMie  of 
tbeir  rigbta  ......  635 

(Bee  Booxa.) 
EXECUTION. 

Bank  bills  maj  be  aeixed  under  .  .  457-459 

Stock  eannol  be  Miied  and  aold  ander,  at  coiunon  law  dS9-4fi5 

Whether  turnpike  stock  D«f  ....        460-463 

P*w«i'  {t*OK  hj  alatuta  to  aein  oorportte  stoek  nadwr  463 

doM  not  affect  corporation's  Ijea  for  dohta  .     ib. 

GeDoral  statulea  respecting  sale  of  slock  under  execution,  Bupar> 
seded  bj  cbartor  ......  463 

Scotch  prsctico  M  to  seiiore  Mid  sala  of  shares  aader  exsealion  464,465 
Aguiut  corporation,  cannot  be  aerved  on  a  member    349,360^470,471 
EXPULSION. 

OfBembai*.    (See  OiiruRCHiaauBT.) 

Sentooce  of  bj  viaitor,  coBcluaiTe  GSO,  SEl 

(6m  VisrroB.) 
EJECTMENT. 

Corporation  may  bring,  without  making  lease  «n  Lbe  land  500 


FEDERAL  COURTS. 

Right  of  corporation  1  to  ana  in  .  .  318-391 

Liability  of  coiporaiioM  to  be  sD«d  in  342-346 

FEUDAL  SYSTEM. 

InnoTBtiona  upon,  by  meaas  of  coiponie  toims  13- 16 

FEB-SIHPLB. 

In  a  corporation,  how  created  ....  106 

FELLOWSHIP. 

New  filllowahip  ongnfted  on  old  foaadaden,  staMlas  of      *       873,543 
FOREIGN  ATTACHMKMT. 

■cporMioD  may  ana  by  writ  of  ...  •  314 

EdaTil  of  corpontion  in,  how  made  314 

iTpotalioB  caDuol  be  summoDed  as  (rustee  in.  334-336 

bother  corpontioD  may  be  sued  by  writ  of  336-348 

rURB. 

CaaJtTKK.    DisooL«Tioa.    <t««  WABftiaro.    SaiMTAOua.) 
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FRAKCHISE.  '^ 

The  word  "  FianchiiB  "  u  applied  to  •  eDr]>OTalton  3, 618 

What  amountii  to  lurrender  of  ...  656-660 

Proceedings  for  the  UBurpatioQ  of      ....      606-617 

FBAUDS  (Suia(«  of.) 

Cotporalion  may  make  iDemoraudam  for  sale  of  landa,  iriifaoDt 


CoDtracl  for  tranafer  of  itook,  whetlieT  within  .    466, 467 

G. 

aihDA  MERCATORIA. 

Wlien  eatabliihed  in  Loodon  .  .  .  .  U 

The  name  given  in  ancient  timei  to  corpoiationi  50 

Origin  and  mcaniiig  of  .....  34 

Creation  of  .......      41 

GOVERNMENT. 

May  be  a  companent  part  of  private  corporation  Hi,  St3,  35, 56 

Power  of  creating  corpontioni  41-48 

Inlanlion  of,  to  create  a  corporation,  bow  ihown  60,  51 

Cannot  compel  penona  to  be  incorporated  ■  .  .        ib. 

iti  anthoritj  in  ganeral  to  impote  tale*  on  coiporations  374, 366 

Ai  K  party  to  a  contract  hu  no  pecnliar  privilegea  377, 378 

III  authority  to  diatolve  corporation,  or  alter  charter  .        376, 653 

GRANT.    (See  Tsniiti  in  Co>aoa.) 

Of  incorporation.  (See  Cmnm.  Gotsbrhirt.) 
When  it  is  Mid  to  be  in  Jieri  ....  S3 
FreeuDied  granit  of  incorporation  .  44, 46, 64 
Grant*  of  incorporation  are  ia  the  Dalnre  of  a  contract  61, 62 
Of  grant*  by  a  corporation,  miiDODier  in  60,  63,  123, 169, 171 
Graot  to  H  corporation  of  land*,  by  charter  ,  .  105 
Priority  of  operation  in  .....  ib. 
Awent  of  corporation  to,  and  acceptanc«  by,  preanmed  106, 107 
To  a  corporalian,  on  condition  ....  107, 108 
To  a  corporation  in  tbe  vacancy  of  haadihip  .  .  106-111 
To  a  corporation,  reveniou  upon  dinolution,  to  the  grantor,  im- 
plied in            138 

I*  as  eieeated  contract       .....         377, 376 

OUA&UIAN. 

May  transfer  itock  of  bit  nard  ....     450,  461 

H. 
HOSPITAL. 

By  whom  it*  property  i*  controlled  at  common  law  1S6 


INCORPORATION. 

Difibrence  between  and  corporation 
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690  iimEx. 

IKCORPORATIOM— f««uiMd.;  '** 

Implied  from  pouawion  of  corponto  incidenu,  u  poww  lo  hold 
and  truwinit  land*  in  luccawoD  ,  gj^  gg 

INDICTHEHT. 

Whatlin  corporation  mmjp  be  iodictad  .  .  ,  GS3 

INFORMATION. 

In  nature  of  juo  tBarrtHto.     (Ssa  Qdo  Wabkarto.) 

IMHABITANT. 

Word  "inbabllant "  in  Btatote  includes  a  corporatiaa  196,  3SS,  368,170 

INJUHCTIOH. 

Agunit  a  corporation    (See  E«vitt.) 

IN8PBCTORS  OF  VOTES. 

Maj  be  candidatei  for  office        .....        00,83 
Ara  miniiterial  officers  .....  SS,  83 

How  tatj  be  appointed  .....    290,  397 

INSCRANCE  COMPANIES. 

M*j  invMt  in  aiocki,  ivben  .....         06 

Cannot  lake  notei,  lecored,  when         ....  96 

Canoot  elerciae  banking  powara  .  193-195, 199 

Loasei  of,  must  sometimes  be  accepted  .S19,  SIS 

Policies  and  instramenta  of,  how  must  be  eiecated  239,  SSI 

'         Compelled  to  swear  in  b  director,  by  writ  of  luandaniut  56S,  563 

INTEGRAL  PARTS. 

Their  ineidoDtal  corporate  powers.  (8«e  Conrosifnoir.) 
Corporations  compoaed  of  ....  .  68 
Cannot  be  struck  out  of  ihe  nmnbeT  of  electon  bj  bj-law  SB3,  S84 
Hajoritj  of  an  inlognl  part  muit  be  present  at  corporate  meeting  400 
DiMolution  bj  loss  of  integral  port  4O0,  6M 
Directon  and  monagera  of  private  oorporetio&  not  iisnallf  inte- 
gral part  of 6S4, 655  . 


JOINT  TENANCY. 

GorporatioDB  cannot  bold  luidt  in .  .  1S3 

JUDGMENT. 

Agaiast  corporation,  how  far  evidenoe  against  members  under 
statutes  mebtng  Ibem  responiible  for  corporate  debts  487,468 

Against  quasi  corporations,  how  satisfied  498,  499 


LEASE. 

Lease  of  a  eorporation,  how  maj  be  executed 
Must  be  under  the  corporate  seal 
LEGACT. 

To  a  oorporatioD  in  trust 
Fewer  of  a  corporation  to  take 
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UEH. 

Corporation  hu  no  implied  lian  on  ahuei  for  debt*  oritockholdet  396, 

438-440 
Hu  a  lien  npon  divideodi  in  inch  cue  .  •  438 

Mij  have  lien  on  iharu  of  penoiIB  indebled  bj  obarter    396, 297, 

441-445 
Of  meiDing  of  word  ■■  indebted"  in  such  cue  445 

Lien  of  oorporation  for  debti  Qnafiecled  by  right  to  aeice  etoek  on 

execution  ......  463,463 

HAJORITT. 

Power  of  to  bind  a  corporalion        .'  ,  .  .       SI,  53,  306 

Protesting  agaioBt  an  election  bat  not  propoaing  a  eandidala  mi- 
nority may  elect  .,.,.,  75 
Power  of,  to  elect                 ......         7S 

What  ii  meant  by 396-400 

Majoril7"for  the  time. being,"  what  ii  meant  by  .  401,403 

"  of  those  surviving  and  remaining,"  what  is  meant  by  403 

UANDAMUS. 

Writ  of,  wiMt;  a»lni«  and  object  of,  a*  to  corporations  556 

By  what  conrts  iuned  ....  556,  &57 

Oranted  at  diMstetion  ....  557, 668, 559 

or  the  affidavit*  apon  notion  for,  and  nolicei  of  metioa  556,  559 

Ip  what  cases  will  lie  ....  .  559 

When  will  be  granted  .  .  .  559-576 

Will  be  granted  to  compel  an  eleotion  660,  561 

to  compel  a  eorporatioa  to  take  office  661 

to  eonpel  oorpomtion  to  admit  member  or  officer  561-566 

to  compel  admission  of  a  depatj  .  564 

to  compel  amotion  of  officers  666 

to  rutore  caembers  and  officers        .  .  .  566-571 

to  compel  corporation!  and  ibeir  officer*  to  do  their  duty    671-575 

to  compel  officer  to  affii  ual  to  au  answer  in  equity,  or  to  an 

instniment 634,635,671 

to  compel  officer  to  enrol  indentures  .  .  673 

te  compel  exercise  of  discietioDsry  power        .  673,  674,  576 

to  compel  keeper  of  corporate  documents  to  allow  iospeetion 

and  copies  of  .  ...  572, 573 

to  compel  delivery  of  corporate  insignia  and  books      .        573, 679 
to  compel  eaaal  appraisers  and  comminionen  to  appraise 

and  pay  datnagu  .....  673 

to  compel  presiding  officer  to  do  hi*  duty  .  673 

to  compel  corporation  to  enter  oD  their  books  the  probate  of 

will  of  deceued  ■bareholder,  or  to  register  conreyance    573,  674 
10  compel  turnpike  company  to  graul  certificate*  of  sinouut* 
dne  for  repair*,  and  to  railway  company  l«  finish  their  road 

673,674 
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HANDA3IU8  —  (camHiuui.) 

lo  c(mp«I  dock  comptaj  to  illei  haibor  574, 680 

to  compel  railway  compaoy  to  reimtate  railway  674, 575, 678 

lo  compel  viiitot  to  taka  as  appaal  S49,  560,  576 

When  is«ndatDa«  will  not  bv  pmatad  &75-G8J 

Will  pot  bo  granled  to  compel  coTporationa  to  lease  Ihair  lands  S75 

lo  help  visitor  visit  ....  640  -  569 

to  ooDtrol  doings  of  visitor  .  .  660,571,576 

to  review  or  lereise  viulor'i  sentence  661,  571,  576 

to  enforce  an]' bot  a  complete  rigbt  .  ■        HS 

when  there  is  a  specific  nJfgmle  legal  lamadj  677  -  680 

to  compel  bMlka,  Ac.  to  traDafei  etoek,  or  railwkj  U  canj 

gooda 388,677 

to  compel  banks,  &c.  to  prodace  account*  ■  ■  678 

to  compel  the  division  or  pajment  of  profits  .  .        5^ 

to  compel  prosecutor's  posssssion  of*  pew  .  578 

to  compel  eorporalioii  lo  paj  poor  rale,  eieapt  when  578 

to  control  discrelionarj  power  of  officer  560,581 

lo  compel  adBaianoB  of  offioer  wbate  another  i«  in  the  ofioa 

bj  color  of  right 618,686 

When  the  writ  will  be  granted  in  the  fitat  instanoe,  and  wbaa  n 

rale  to  show  cMse  will  Grat  be  panted         .  681,568 

The  rule  lo  ibow  oauae,  how  directed  and  serred  .       561 

Compliance  with  requisitiaaa  of  proeeoolai  bafbre  tlM  rale  i* 

made  abaolute,  effect  of       .  ,  .  ,  58S 

Effect  ofauch  compliance  after  the  rule  ia  piade  abwlnta  68B 

What  maj  bo  shown  tea  eaoMe  upon  the  role  .  583 

Of  the  affidavits  upon  which  caase  is  shown  589,  S63 

When  the  rule  will  be  made  abHiuta  ...  683 

What  must  be  specified  in  the  rule  .  .  .  683 

orihofbm  afmaadamns,  in  diflarent  owai  .  683,684 

To  whom  and  how  mandamBB  is  direetad         .    .  .  684, 565 

When  nandamos  will  bo  superseded  for  wrong  diraelka,  and 

when  not  .......  684 

When  several    persona  mkj  prosMnl*    in  the  sasao  wiity  and 

when  not 6ffi,  586 

Maademiu  cannot  be  directed  lo  officers  of  several  corporUions  586,666 

How  the  right  and  doGuilt  most  b«  est  forth  in  the  writ  686 

What  must  bo  the  conuaand  of  Iba  writ,  and  to  whoB  686-688 

Service  of  nandamni,  upon  whom  should  be  made  .  688 

Infbrmal  mandamos,  whencwy  be  amoBdod  .  688,660 

The  return  to  mandamua  58B  -  596 

bow  compelled  .....  680 

hj  whom  made  .....  689 

oattsintj  requirvd  in  ...  .  689  -  69J 

what  muat  be  set  forth  in,  and  how  [  649, 660, 680, 591 
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Ptl< 

MANDAMUS  -i  (eMh-iwIJ 

Biaj  eoDtuD  MTeral,  but  CAt  inDouiiilant  deftncei  591 

Daed  not  be  aigned  or  aealed        ....  &91 

to  admit  member  or  officer  .  .  681-598 

to  rwlore  member  or  officer        ....       K93  -  596 

maj  be  pleadecl  to,  or  tnvemd  noder  Btat.  9  ADn«         .  698 

tUie,  oriminaJ  informatiaD  for  .  .  •  596 

AIm,  action  an  the  CMe  for  when  it  lie*  -  699 

mod  wliere  moat  be  brought        .  .  .  599 

Who  ma;  join,  and  b«  joined,  in  an  action  for  folM  retam  of 

mtDclamus  .,.■.,  699, 600 

A(ainit  whom  the  action  maj  be  brought  .  699,  600 

Of  the  declaration  in  the  action        ....         600, 601 

When  a  *econd  mandamQi  will  be  ordered       .  .  .  576 

Of  the  natars  of  aJttmaliM   mandamaa        ,  .  .         687,588 

When  a  ptrenptary  mandamua  will  ba  granted  in  the  fint  inalancB  601 
Rale  for  paremptorj  mandunna  aometimea  vacated,  and  alterna- 

liTeiMued  .......  601 

When  pereniptorj  maodamni  will  be  granted  on  return  of  alter- 
native nandamn*         .  .      •     .  ,  601  -603 
When  and  how  peremptorj  mandamua  aet  aaide  603 
Attachment  for  neglect  to  make  retora  to  mandamua  when  and 

againM  wham  iiauei        .....  603, 604 

Applioation  for,  how  made         .       '      .  .  .  604 

Of  ihowing  cauae  upon  motion  for  Btlachment  604 

Difiereat  kinda  of  ■ttncbmcnta  opon  mandatory  write  .  606 

Of  coata  in  proceeding!  in  mandamua.    (Bee  CoiTi.) 
MAHUrACTURlNG  CORPORATIOHS. 

Their  power  to  i«ll  gooda,  make  promiaaory  notea,  &c.  901,  SOS 

Power  of  general  agent  of  ....  240-243 

Incidental  powan  of,  in  general,     (See  CoHj>oaATioit.) 
HEETINO. 

Of  CoiporationB.     (See  Ahmblt. 
HINORITT    (See  HtjoaiTi.) 
MISNOMER. 

Ofaoorporation,  inadoTiaa  to  60,  ISS 

in  grant!  bj  .  .  .  .        '       61, 6S,  169-171 

ingranuto 133,169-171 

in  contract!  hj  or  with        ....        123, 169  - 171 

in  bond!  to  and  bj 169-171 

in  offioUl  bond! 364,265 

in  aoila  by  aod  againat     .....      610  -516 
MORTGAGE. 

Fower  at  a  corporation  to  take     .  .  94-96 

Haj  be  taken  at  a  different  place  than  the  charter  plac*  of  doing 


D.qit.zeaOvGoOt^lc 


MORTGAGE  —(emi/MiiMi.)  ^^ 

Corporation  of  ods  SuM  maj  Uke  a.  martgtge  of  prapertj  Ld 
■nolhoT  Suta  94-96 

MORTMAIN.     {ActaoO 

.    Their  reiembluicv  to  the  civil  Ian  .  31, 33, 91 

Otigin,  object,  and  eiteot  of  alatatei  or         .  .  .90,91 

Do  not  extend  to  pertooal  propertj  ....  90 

MUNICIPALITIES. 

Hiitor;  of         .  ......  9-16 

Conitituted,  at  dae  period,  the  adIj  govenunenl  in  England  II,  IS 

Aa  dittioguiahed  from  ■  private  carpontioa  0,  21-96 

N. 

NAME. 

or  a  corporation  .  .  .  60  -  6S 

Implied  name        .......  61 

M*7  take  and  grant  by  one  name,  and   bbo   and  be  ined  bj 
anotheT  .......  61 

Name  of  corporetion  in  anit  bj,  muil  be  proved  aubitantiall;  aa 

laid 503,604 

Corporation  bj  prescription  maj  have  leverat  namea  61, 63,  US 

In  what  Dame  corporation  maj  sue  and  be  aued  .      610-516 

NOMINATION.     (See  Elxctior.     OrFici.) 
NOTARY   PUBLIC. 

Omi(tJD{  to  give  notice  on  note  left  with  bank  for  collection, 

bank  not  liable  ...  .         I8G,  187 

Otherwiae,  if  bank  employs  other  than  notary  166, 187 

NOTICE. 

To  agent,  i*  notice  to  corporation  ....  347 

Notice  to  board  of  director!,  notice  to  corporation  .  247 

Notice  to  one  board  of  ditedori,  oolice  to  aabaequent  board  S47 

Notice  to  ■  director,  notice  lo  the  corporation,  when  347,  248 

What  ia  notice  .  S48,  349 

To  a  corpwilor  of  faia  elecUoa  to  office,  preiumed  19i,  2n,  SOS,  310 

To  ■  member,  &.C.  of  by-law,  preaumed  301,  m 

Notice  (o  aureliei  on  official  hood,  not  neceaaary  to  make  Iben  liable     Kt 
NeceMiry  to  validity  of  a  diafrancbiaement  SG4-SH 

When  may  be  diapenxed  with,  in  case  of  dia&anchiaement  >U-UC 

Form  of  DoUce,  io  luch  caae tU 

When  notice  la  neceatary  to  the  amoUoa  of  an  officer  983,  SSI 

Notice  of  corporate  meetiDge  when  nec«aMry,  aod  wben  noC  SSO,  Ml 

Bow  auch  notice  muat  be  given        .  ~.  .  •  891,  S9S 

How  iHoed  and  aerTed  .....      S91,  Ml 

Vben  muat  be  given  .....  Ml,  IM 

What  rnuit  contain SH,IM 

Waiver  of  noUce tM,  >•• 
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OFFICE. 

Election  cumot  be  to  office  in  revenlon        .  .  .  .         7S 

C>D<lldlt«a  Tor,  bow  proposed  .  .  .        T4, 76 

Cindidalei  for,  who  miy  be  ....  S2,  S8 

Of  b;-Uwi  Gompemng  tccepUnce  of        .  291 -2SS 

Fee  of  idminioa  to,  what  tni;  b«       .  .  .  .  .     192 

Of  reslgnitkn  of  office,  exprcM  ind  implied  .    tes,  SST 

by  tcceplance  of  iDcompatlble  office '         •  .  .  .      S67 

Of  DOmimlioii  lor  office  .         '  .  404, 40S 

Tklue  of  office,  bow  computed,  to  brlDg  procen Tor,  witbin  jurisdijc- 

UoD  of  ■  court  Wr 

Wbeii  muiduDua  lies  to  compel  a  corporatOT  (o  take  office  661 

When  II  Uei  to  compel  corporation  lo  admit  *  member  or  officer    HI  -  M6 
Of  inloflnatioa*  tor  uaurpatiou  of  offica,  ka.   (See  Qo«  Wi.KMAitTO.} 
OFFICER. 

Amotion  of.    (See  AiioTtoit.) 
Election  of     (See  Ei.acTioif.) 

Of  offieen  de  facto,  who  ar«  .  .  .    SI,  S9,  224,  227 

Offic«n  di  faeto,  validity  of  tbelr  proceedingi  .         61,  82,  234, 227 

Peraona  acting  ai,  pr«auncd  to  be  qualified  .        61,  82 

Power  of  to  hold  over  .....  B8-86 

OmiariDU  (o  elect,  efTcct  of  .  .        8fi,  869  -  665 

CorporaUont  may  contimct  by  tbeir  (ffieen  and  agenb  166,  167 

Preaumed  appointment  of  lAcerf  177,  320,  222 

Official  bond  not  ncceHary  to  tbe  appointmeni  of    .  ,  222  -•  224 

Power  of  oSceia,  when  It  ceases  227-229 

Wben  a  caabier  ia  an  annual  officer        ....  229 

Power  of  a  deputy  determined  by  the  dealb  or  removal  of  hit  piiadpal 

227-329 
Ex  ogiao  power  of  president,  direclora,  and  euhier  341  ~  246 

Offlceta  liable  to  corporationjor  Iosms  made  throu^  their  frauda  or 

negleela  250, 254 
CorporatitKU  liable  for  frauds  or  mistakes  of  officera  260 
Salaries  and  compensation  of  (ifficera  .  266,  368 
Directors  when  to  have  pay  .  .  •  .  .  255 
Penally  may  be  imposed  on  i^cer  lor  admitting  contrary  to  Ifae  by- 
laws         2M 

Offieen  amoved,  still  membera         ....  847, 86S 

Of  causes  of  amotiOD  of    (See  Amotion.) 

Financial  officer,  misempk^ment  of  funds,  when  cause  of  suspendon    882 
Of  rerignation  by  officer,  express  and  implied  866, 86T 

by  acceptance  uf  incompatible  office  .  366, 867 

When  officer  must  be  present  at  an  election  408,  404 

Officers  of  coiponitlOD  may  be  compelled  to  answer  in  bill  of  dis- 
covery against    .....  624,  626,  529,  531 
Officer  compelled  to  do  hit  duly  by  ntandamut  571-676 
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OFnCER  —  (emttatui.) 

Mmdamu*  li«a  lo  compel  elMliao  of 
to  conpcl  corporator  to  take  office 
lo  conpel  mIdumioo  of  oAcsr    . 
lo  compel  unottoB  of  tdBcer 
to  compel  reMonaoo  of  officer 

OFFICIAL  BOND.     (See  Bono.) 


PAETKERaHIP. 

How  it  diflen  from  ■  corporation        .  26, 27,  31, 67, 66, 493, 4M 

Limited  pMlnerahip  .  26,27,496-496 

Liabilitj  of  membere  for  compuj  debu  86,  31, 33,  486-494 

AnoDjmoDi  partnerabip,  wliat      .....        496 
Partnenbip  compoKd  of  wvenl  corporatioM  67,  58,  SOS 

Stockbolden  and  corpontioD,  not  psrtDsn         .  .         SSS 

PENALTT.     (Sae  Bt-Law>.     PLBAOiaal.) 

For  DOD-pajment  of  pew-rent,  may  be  Iom  of  toib         .  265,966 

For  not  giving  a  dinner,  wben  good        .  269 

Hay  be  impoeed  on  officer  for  admittiag  member!  contrary  to  th* 

bylawi 390 

on  member!  for  refliiing  to  take  office,  what  may  be  291  ~394 

on  memben  lor  lajiog  down  office  393 

Far  uon-pajment  of  debti  due  c6mpaDj,  may  be  Mizdra  and  de- 
tention of  itock        .....  997,298 
Ofby-law,  whatmay  be                ....            302-304 
in  wbat  mode  may  be  enforced                            .  304,  30S 
to  whom  may  be  given           ....             305,  306 
in  whole  name  action  (br,  muM  be  bronght        .                    306, 107 
Of  pleading!  dbo.  in  action  At                  .            .            .             907-310 
PERSONAL  LiABILlTT. 

Membera  of  corporation,  at  common  law,  not  p«r*MMJIjr  reaponu- 

bla  tin  company  debta  .  .         -  .  *79, 475, 609 

not  liable  fbr  corporate  debta,  t>  a  entrt  tf  late,  though  thay 

have  received  a  part  of  corporate  property  475-478 

Of  their  liability  in  anch  eaiea,  ■«<  eatart  b/ tqmti/  47S-478 

Of  their  peraonal  liability,  by  atatnte,  in  difisrant  Sutai  478-493 

What  ii  deemed  ••  a  diisolutiDn,"  under  aneh  Matutaa  in  wder  lo 

peraonalliability  of  members  486-486,669,660 

Jndgment  ogainat  oorporetion  whether  oonclndTe  evidence  «f  in- 

debtedneaa,  igainit  membera  nnder  auch  atatalet         i  487,  488 

Of  the  duration  of  peraonal  liability,  undar  anch  atatntea  489-4S3 

Peraonal  liability  not  avoided  by  colorable  aale  of  atook  -  499,493 

Of  remedial  to  enforce  peraonal  liability  4&3,  494 

Of  con!titutioDality  of  itatutea  impoaing  peTMD*)  liability         494-496 
Oflhe  policy  of  aucbaUlatei        ....  4M,496 
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PERSONAL  LlABlLm  —  (aMinutd.) 

DiftinclioD  between  petional  liabililj  of  memberi  of  priTite 
corpontioDi  ander  luch  itatntts,  aod  of  qoaii  corponitioni  U 
common  Uw  .....  498, 499 

PLACE. 

Of  ■  corporation  .  63, 64 

Private  corporation!  lex  local  Iban  pniille        .        63,  €4,  309,  396,  396 

maj  contract  to  do  an  act  at  an;  place  ,  SOS 

Place  ofmeeting  of  p  corporation        .  .  396,396 

muat  be  ataled  in  notice  of  ....         39S 

PLEADING. 

RelatiTe  to  an  election  by  a  aeleet  6odj        ...  70 

In  action  for  rmmTerjofpeoaltf  of  bj-Uw  307-310 

In  iuita  on  official  bonda        .....        S6G,  S166 

Of  loat  by-law  310,311 

Power  of  corporation  to  amoTe,  how  pleaded  '         365 

In  action  by  corporation,  need  not  set  foitb  charter  504,  505 

Of  pleaofaiiilteleorponKian  ....        502,503 

t>f  mianomer  of  corporation  in  auita  by  and  againal      503,  604,  510,  516 
Mianomer  of  corporation  mnit  be  pleaded  in  abaloment  604 

Writ  ofmandamuB  may  be  pleaded  to  or  trevened  under  alntale, 

ofAnne 698 

Who  may  be  joined  in  action  for  falao  ralnrn  of  mandamHi  aa 

plaintiffa  and  defendanta        ....  699, 600 

Of  the  declaration  in  action  fbr  Alio  return  ormandamna  600 

Of  the  pleadingi  to  an  information  in  natnre  of  |>o  warraalo    636-643 

Of  pleadiDgg  npon  Mire/ooM  to  rapeel  charter  .  666,  667 

PLEDGORS. 

Of  Stock.    (See  Stock,  TsAaaFic  or  Stock.) 
POSSESSION. 

Eridence  of  advene  poMtuiov  by  a  corporation  1S4, 195, 178 

PRESCRIPTION. 

Corporationa  by        .  .  .  43-46 

may  take  and  grant  by  leveral  names  .      60-63 

may  ane  and  be  aaed  byaeveral  name*  .        60-63,610~516 

Difference  of,  in  these  respects  from  a  corporation  by  charter  ib. 

Corporation  may  be  bound  by,  to  do  certain  acta        .  369,  370 

FREBUMFTION. 

AcceptUMe  by,  of  a  deed  or  grant  to  a  corporation       106, 107, 187, 188 

(See  Obaht.) 
Of  presnmpIioDB  in  general,  in  Avor  or  against  corporation*    175- 179, 

S30-S23 
CsDDot  be  made  against  corporation  from  unsanctioned  conduct 

and  declarations  of  membeia  177, 176 

Preanmed  aoceptanie  of  charter  ...  53, 187, 168 
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PRESDUPTIOK  —  (emtinuti.) 

EntclmeDl  tod  rap«al  of  by-lawa  praramed  187, 168,  STO,  371 

AppointmeDt  of  officen  aod  Bgenti  preiumed  .  167, 188 

Acceptance  of  official  bonds  pteaumed  .  .  187,  IBS 

PrMoinptioii  in  fivor  of  noiei  iiAied  by  ■  corpontioD  193 

RaDOnciaiioD  of  ■  corporate  priTilege  maj  be  precaned  .  988 

PROCESS.     (See  Bank  Prociii,  Writ.) 
FROHIBITION. 

Writ  ofwbeii  lies  ai^att  vliitot  ....  SSH 

PROHISORRY  HOTE8  AND  BILLS  OF  EXCHANGE 

Corponlioni  may  make  and  accept,  whea     173, 173,  ISO,  IfQ,  300, 903 
Are  Toid  under  reatnioinf  act*        ....        193-900 

Diitindion  between  prominoi;  note  tad  loan,  ynder  reatnuning 

acta        ......  .  193-900 

loBurance  compeaiea  cannot  diBconnt  note*  193-SOO 

Power  of  a  commliaioD  eompan;  to  accept  bilti  909 

Power  of  a  manufutaiuig  oorpoiation  to  make  pnuniwory  notea 

901,309 
Power  of  acadamiea  to  take  pronuBOrj  Dolaa  309,903 

How  most  be  aiecDted  bj  officer  or  agent,  to  bind  corpontiaii  931-S37 
(See  CoKTUcT,  Aoeut,  Bakk.) 
PROPERTT.  (See  RaiL  PaoraaTr.) 

Power  to  take  and  bold  laoda  incideDt  to  a  cerpnatiea         65,  87-199 
Gbattala,  real  or  peraonal  6S,  81- 90,  111 

To  aoj  extent  or  vnonDt  .....         ibii 

Power  to  transmit  property  in  Baeceaiioa  67 
Right  of  corporation  ta  take,  reatraiaed  bj  itatntae  of  mortmain     90,  91 
Same  rigbt  aa  leatrained  bj  cbaner                                                   91—97 
Reetraint  apon  taking  aa  diatinguiahed  from  rwtialnt  npon  hold- 
ing         n-97 

Propertj'  ia  mortgage,  powec  to  take        ,  .  99-9G 

Pfopertj  !n    one  Stale   maj  be-  porvbaaed   bj  corporatiom  of 
•DOtberStale  .......  97-99 

Saaae  at  to  mortgage!  97-99 

OTRriliak  corporationa  in  tbia  country,  nnaffiKted  by  the  reroln- 

lion  a>d  iwoteelcd  by  treaqt  99, 100 

How  b  corponlioaa  may  btJd  in  traal  MO  - 105 

Property  held  in  common  not  affected  by  incorporMion  uolem   106, 106 
Power  of  a  corporalioa  to  take  penonal  property  by  baqnett  111 

In  genenJ,  a  corporation  cannot  lake  land*  by  deviae  111  -  113 

pBW«r  of  coiyaration  to  alien        ....  195-197 

StcedM*  ftwn  *  eorpotatian  not  entitled  la  Ibe  corporate  prop- 

M^  .  -  197,138 

WImm  Um  MlponM  property  goea  npon  dinolntion  of  the  cor- 

p«nti««i 138,  I29,6CT 

ImA  Mb  wrf  MoncT  Mny  be  euied  npon  eaecntion  457-  459 
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PROPRIBTART  CORPORATIONS. 

Origin  ind  hiator;  of  ....  130-133 

Meetings  of,  how  emailed  and  warned  .  133 

What  offioera  can  choeae  .....  133 

CaDDDl  act  unlem  legallj  warned  ....        133 

Ma;  ratify  act  of  officer  illegally  choien  .     133, 134 

When  warrant  to  call  nieetinf  inual  be  proved  snd  when  need  not    134 
Power  to  >cl  u,  preaumed  agaiatt  a  ■tranger  184 

Copiea  of  inclent  gnnla  by,i3mi«uUe  wtttuHit  proof  of  meetiog  1S4 

Recorda  of,  jnima  facie  proof  of  wbat  ihey  state  ,        IS4 

Tint  mealing  if  called  by  maglatrate  of  another  alate  held  legal  1S4 

Recorda  and  e«rti&cates  of  recorda  of,  how  far  evidence,  and  how 
may  be  Itterted        ......  1U-1S( 

Of  acta  incorporaSag  and  empoweiing  .  .  18S,  1S7 

.    ConatrucUon  of  auch  acts        .......      187 

Votea  of,  aettiog  oOT  land*  Id  aeveralty,  aaffldent  .  1S7, 188 

How  partiHen  of  land*  of  made  ....         188,  Ut 

Power  of  to  make  partllloD  doei  not  exclude  partitlOD  by  legal 
procMi  ,.....-  189 

Of  dedicetkn  of  landa  by,  to  pabllc  and  ploua  uwa  140 

Power  df  to  letl  their  landa,  and  bow  eierdsed  141  - 144 

by  deed  141,148 

by  vote .142-144 

Form  of  rote  granting  landa  .....        144 

ConatrucUon  of  grant*  by  ....  .      144, 14B 

Power  of  to  tax  tbe  laud*  of  .....         148 

Mode  of  collecting  tu I4S  - 147 

Bow  matt  lue         ......  ,  147 

Members  of,  tenant*  in  common  of  the  landa  of  entitled  to  partlUoo 

may  aetl  their  interest    .....  147 

their  righU  deaceoil  to  their  bdis      ....  147 

PROXY. 

Of  tlie  rtgbl  of  noting  by  7S  -  n,  8SI 

QUASI  CORPORATIONS.    (See  PaopaiaTAKT  CoKVORATioitt.) 

Explained IT-IB 

Include  towna,  conntle*,  fce.    .  IT,  19,  498,  499 

overaoen  of  the  poor  17,  499 

acbool  £>trict*,  fee. 17-19 

Of  the  coneniTcnce  of,  to  do  corporate  act*  .  HI 

When  may  be  lued,  and  judgment  agaiuil,  bow  aalbfied    36, 98, 498, 499 
QUORUM. 

Wbat  coTuHtutes  it,  in  a  definite  body  S9T-889 

Wbat  OHuUtutea  il.  In  an  Indefinite  body                            ,  89T-S99 

As  reguisted  by  charter  401-406 

Hinatea  on  corporation  book*,  eridence,  that  a  qnaram  awembled  407,  408 
Writirf 808 
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quo  WARRANTO. 

iDtbrmitioiu  In  natiire  of      ■  CM 

Of  the  wTeral  kiodi  of  iDformatioik        ....      •Oi.MT 
Fmn  what  coarti  luoed        .....  fOT,  M8 

Of  the  relator  In 600,611,113 

Pt«ee«diDgi  In,  not  criminal  ....  fOS,  MB 

iBftnutioDi  >t  the  prMecutln  of  Attaney  Oenen)    .  IW-CU 

boiT,  md  *c«liiat  wfaon,  G1«d        ....  6n-*ll 

inlbnniluKu  la  geneitl  cuuMt  be  filed  to  diteolve  «  oorpontlen, 

'  unlcM  proMcuted  by  tli«  eDveiclgn  tulbonty  <Il-nt 

Of  the  itit.  9  Anne,  refpecUng  infonnilMni  tU,  <U 

Wbelher  loIoRDatliKt  will  be  gnnled  for  uiuipatioa  of  office,  lie.  of 

private  cwiHratlao        ....  614-  618, 6>T,  6K 

For  tuurpsUoD  of  what  kind  of  office,  nill  be  gruted  .         61T,  CIB 

For  uiurpation  of  what  kind  of  franchiie,  will  be  granted  617, 618 

Informatloo  at  the  ult  of  private  pereoni,  how  filed  619 

When  leave  to  Gl«  the  inlbrmatioD  will  be  granted  .  619-6XI 

DeriTtlive  title  to  office,  how  impeached  by  inrormatioa  6S0, 621 

InfDrmaliiHi,  (not  mandamiu),  proper  remedy  agaiiut  one  in  office 

by  color  of  ri^t        ......         618,  6M 

laKn'matioa,  when  gnoted  at  the  lame  time  with  mandaBui  S69,  670 

For  tbe  trill  of  what  queitioni,  information  hu  been  allowed  6M 

When  court  will  lend  facta  to  a  jury  .  621,  S3S 

Od  the  relation  of  what  applicant!,  InlbmiatloD  hai  been  allowed  811 -6U 
When  infivmition  hu  been  refused        ....     624-CS 

Refused  where  right  baa  been  determined  <hi  mandamus  6U 

or  the  llokitation  of  time,  within  which  an  Information  must  be 

brought  ......  634,  dB 

tnfonnation  will  not  be  granted  against  one  who  hu  mtnljeUiwud 

an  office  .......  6IB 

What  ia  sufficient  user  of  office,  l»  warrant  infbrmatioii  6S5, 696 

Whether  information  will  be  granted  against  one  whose  term  of 

office  bu  expired  .....  BUS,  637 

InfaTmation  not  granted  for  mere  cause  of  amoliou  .  6S7 

To  what  applicants  inrormation  will  be  refUied  .  6S8,  CS9 

lofbrmation  not  granted  to  ODfotce  claim  for  damages  against 

turnpike  conpany         ......  630 

Of  the  affidavits  upon  which  iDfonuBtion  is  moved.  .  630,631 

When  rale  niti  will  be  granted,  and  when  rule  made  absolate 

in  lh«  firat  instanoe  .....  63S 

Of  the  defendant's  affidavits  upon  rale  fbr  an  information  631, 633 

Of  the  conaolidation  of  informations  .  .  633 

Rule  for  the  trial  of  aeveral  timiUr  infonaationa  .  633 

or  discharge  of  recognizancea  npon  conaeat  .  .  633 

What  11  an  appearance  to  an  inl!mnation  633, 634 

In  what  manner  appearance  ia  oompellad,  where  proeaadinga  ora 

against  an  individual  .....  634 
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QUO  WARRANTO  — (wMriwueiO 

wbara  jnoceedingi  an  igaiDil  oorporatioo  634, 636 

Rqla  made  abaolnte,  whcD  and  by  whom  maj  be  opened  635, 636 

Of  imparlBDcea  and  time  to  plead  .            636 

Of  diwlaimer  of  fVanchiie,  or  offiM,  and  jndgtnuit  upon  636,  646 

Of  tha  pleading!  to  an  iaJonnalioD  636-643 
Breach  of  coaditioni  of  charter,  how  wt  foitfa    .     .            .       638, 639 

Trial  of  inlbrmation,  where  maj  be  bad              ,            ,  .         649 

Of  new  trial  and  motiOD  in  arreet  of  jdrignaat  643 

Of  (he  judgmeDt                 .....  643-646 

Judgment  whan  eonclnilTe,  and  when  not                .            .  64S 

or  amendment  aod  coeti                        ...  646, 647 
(See  DiMOLOTiOK.) 


REAL  PROPERTT.    (See  FRDrBinrAar  CompoKATiON*.) 

Corporation  may  take  and  hold  _.  .  .         65, 87 

(See  DsTiaa,  MoRt>UK,  PROpnnfT.) 

maj  bold  landa  in  other  Statei,  wbsD    .  .  97 -M 

In  general,  corporation  cannot  take  by  deviie  111-113 

Cannot  hold  lands  in  joint-iennncy  .  123 

Corporation!  may  bold  lenda,  as  tenant!  in  common  with  nalQTftl 

pereoni  .......  123 

In  general,  landi  of  tenants  in  common  not  affected  by  incorpo- 
ration of  the  tenanli  in  common  .  .        106, 106 
Cerperationi  may  acquire  freehold  by  disaeisin              .  133-  ISS 
Incidental  power  of  corporations  to  alienate  1S5-127 
By  whom  mdy  be  alienated                                           311-314, 16&- 157 
Effeot  of  diiaolution  npou  real  property  of  the  corporate  body  138, 139, 

667 
RESTRAINING  ACTS. 

Securitlei  vrid,  under  .....        19S-200 

Distinction  under,  between  contract  and  securitlea,  whether  any  19S-200 

(See  CoKTBACTS,  pKOMIHOKr  NOTKB  AMD  BlLL!  OF  ExCHANGB.) 

RETURN.    (See  HANDAMva.) 
REVIVAL. 

Of  a  corporation.    (See  Dissoltttioh.) 


SALE  OF  STOCK.    (See  TxAitirax  of  Stock.) 
SCHOOL   DISTRICT.    (See  QnAii  CoMroHA-rioir!.) 
SCIRE  FACIAS. 

When  lies  to  repeal  a  charter 

Of  declaration  In,  and  damarrer  to      .  . 

BBAL. 

Hlatory  aitd  probable  origin  of  caanoB  leal 
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■ail  indent  to   avery  cstporatiaa 

ss,  ICO,  in 

Whil  it  mtj  be        .....  .      161,  162, 169 

When  neeenuy  to  be  a*ed,  when  not    lOB,  110, 148,  IBS,  ISS,  158,  163- 

16S,17t-174,2U-3U 

By  wbit  tulbority  abouM  b«  affixed  .  15S  -  1S8,  408,  4ffT 

By  whom  mar  be  affixed        ....      lSe~lB8,  406,  407 

Prtnu  faeii  evidence  rf  Ituir,  (hit  it  wti  pnlparl;  affixed  168,  169 

Hiy  be  proved  to  bivo  been  improperly  affixed  .         168,  406,  40T 

But  must  be  proved  to  be  the  coauDoa  leil  .  166,  160 

How  proved  .......  IM 

In  trhat  miiiner  may,  ni  in  what  muoer  tkmdd  be  affixed  169,  IM 

When  conrti  will  not  compel  tbe  corpontimi  to  iffiz  m»1  .  165 

Privite  leali  at  igent*,  will  not  bind  a  corporaticni  by  Bpecialty     180,  176, 
1TT,2S7-ZB9 
Aniwer  of  corporatiiKi  Id  courts  of  equity  mnit  be  under  comiDoa 
•ail  .......         6SS-6U 

Uandimni  liei  to  properaScer  to  compel  him  to  affix  teal  to  amwer   S24, 

626,671 
VUI  alM)  lie  to  compel  officer  to  affix  leal  to  iiwtniineDt  <        V71, 671 

(See  AoiNTi,  CoMTaxoT*,  Dibd.) 
SEQUESTRATION.    (See  WaiT.) 
SPECIALTY.     (See  Dkid,  Boss,  Coirr>i.CT. 

Of  1  corporitioD,  uieifes  limple  conlract  .  .  IBS 

muit  be  executed  under  the  corpontc  leii  .  .  SST 

STATUTE. 

Corpandoiu  cooddcicd  u  inbibitanti,  occupier*,  or  •peraon*  oudet- 

1»2,  198, 19S,  S03,  SSI,  868, 369 
Of  ititutM  of  eleemosynuy  eorporitiODl  ST2,  278,  800,  Bit,  B4S 

G«n«nl  etitutes  reepecling  corporation,  lUfieneded  by  charter        482,  4iBS 
Of  pemnil  liability  of  memtian  of  corpor«Uon  for  corporate  debti, 

by  ititute        (See  PxKioitAL  Liabilitx.) 
Of  conititulionility  of  lach  italutef  .  .  ,  .  4H 

or  their  poUey 494,497 

STOCK. 

Owoon  of  tDtiUed  to  vote  69.70,77-80 

Traniierof -79 

Tenant  for  year*  of,  when  entitled  to  vote  TT,  78 

Truitaei  of,  of  their  right  to  vole    ....  78,  97 

Pledgers  of,  tbeir  ri{[ht  to  vote     ,  .  •  .  .  79 

SubKriptiOD  for  .  .88,  BS,  1*0, 191,  409, 414 

Maybe  aelied  and  detained  for  iioa-piyment  of  debti  due  the  company 

297,  S9S 

but  not  forfeited  uDlesi  sntbotiied  by  charter  MS 

What  amounti  to  lubscripHoo  fiM-  .  .  .  .      409-414 

Anumpeit  lie*  upon  aubacriptioa  br  .  ,  .  414  -  419 
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STOCK  —  (emtinued.) 

notwithiUndlng  efa*rt«r  penilty  4tT-4£> 

Certlfieite  of  ttock  nol  neccuary  to  cooBtitiile  stockbolder  .  411 

Subieription  lor  before   iDcorpontioa,  when  and  how  may  be  siud 

bjr  eorporatiou        .....  IBO,  191,  41t,  414 

WLen  tubscriber  Is  not  liable  upon  aubKriplkia  for  190, 191,  414-419 

Of  lubtcription  for,  jpon  conliDgeiiey  .  .  ,        41 T,  4IS 

Of  Gctiliou*  subecriptioiu  for,  (Sect  of  on  a  real  lubscription      88,  89,  418 
AdBilDiilr«lor  of  nibaeriber  for,  bis  liability  oa  lubicriplioa  418, 419- 

Of  anenmeDti  on  flock  ....  419-429 

(See  AiniBiMBKT.) 
Of  right  of  original  enbsciibera  lo  inbacribe  for  new  itoclt  4SD  -  434 

Of  transfer  of  stock  .  .       '     ,      4IS-4S9 

(See  Tn^NSFiR  or  Stocz.) 
Number  of  ifairea  fixed  by  charter  cannot  be  changed  by  compuiy         88 
Shares  in  Mock,  not  chatlelf  485,486,  459- 46S 

Dividend*  upon  stock,  liable  Ibr  debt*  of  holder  of  .  488 

Capital  atodc,  regarded  ae  held  io  tnul  far  payment  of  eetponte 

debti ,        475-478 

SUBSCRIPTION   FOR  STOCK.    (See  Stock.) 

Meaning  of  word  "Bubscriber"  .  .  409,410 

CollusiTe  eabscrtplitm,  efiect  of  .  .  .  ...      09 

Parties  to,  bound  by  .  .  89 

Cinnot  be  set  up  to  injary  of  bona  Gde  stockholders  .  89 

Assampsil  lies  upon  subscription  .  414-419 

SUITS. 

By  and  against  corporations    (See  Actioh.} 
SUHUONS. 

Process  against  corperalloo  must  be  by,  at  common  law        .  508,  609 

SURETY. 

or  the  number  of  sureties  to  an  official  bond        .  .        190,  228,  214 

How  long  sureties  are  liable  on  official  bond  .  262,  264 

In  what  cases  sureties  on  official  bond  liable  .  .  2S6-26S 

Notice  to,  not  necessary  to  make  them  liable    .  .  ,  268 

T. 

TAXES. 

By-law  imposing  general  taxes  on  subject  or  idtimn,  Tuid  279,  380 

Corporations  subject,  like  natural  persons  to  taxes  upon  houses  and 

lands SaS,  869 

Liable  to  the  general  hod  tax  ...  .  870,  874 

Of  the  power  of  towns  lo  lax  corporadiM)*  ■  .  872,874 

Of  the  power  of  the  State  to  tax  corporatiooa  .  874-886 

LiaUllly  of  corporation  to  a  specific  Ux  .374-885 

Taxes  Imposed  as  ■  peDilIy  for  violation  of  corporate  duty  8T6 

Taxes  Irapoeed  upim  a  bank  which  has  paid  a  iomi*  876  -  878 
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TAXES  —  (eoatiMmt.) 

DUUnciloD  belir<en  incorponUed  lod  i 
to  lUbiUty  to  be  tiied  ....  .  .        n»  ' 

ObMrvaUoD*  upon  the  pretogtliTe  of  ti»tloo  .  (SI 

Tbe  WMm  cannot  IndiracUy  contnTeiw  mewurM  oT  tba  Etdaral 

gavemnicnt  by  tbs  IropoaitioD  of  tuoa  Ki,  188 

Li&biUty  of  United  SUtes  Bank  to  Stite  tixM        .  .  »S~m 

TENANCy. 

A  corpontion  may  be  tenant  fntm  year  to  year  171 

-  Hay  have  tenant  from  year  to  year  ...  .        ik 

TENANTS   IN   COMMON. 

Proprietora  of  common  lands,  tenanli  In  common  147 

Lindi  at,  not  aSectsd  by  their  loearpontion  except  when  IH 

TORTS. 

Corporatknu  may  commit  .  113, 124,  S38-SS8 

Hiy  commit  trespaw  ......        I2S 

May  commit  dieaelon        .....        1S3,  IM,  S3t 

Corpontjooa  liable  for  torts  of  agenta  when  .    SSO,  SU,  3S9 

TOWNS.     (See  HDiriciPAi.iTisa.    Qyui  ConpaxiTioKs.) 

Peraooal  liability  of  iDbabilanla  of       .  .  3S,  96,  49B,  499 

TRANSFER   OF   BTOCE.     (See  Stock.) 

Action  niil  lie  againat  oorporation,  to  compel  3S7,  3S8,  438  ~440 

MandamiM  will  not  lie  agsinat  oorporatioD  to  compel  3SS,  577 

Traa»fer  of  atoek  may  be,  b;  Uanafor  of  eertifioatea  436, 436, 40) 

by  other  written  inatrument        ....        436,437 

regalnted  by  charier  ....  437, 438 

Reatraiola  upon,  by  by-law,  wheo  void                294-298,439-441,450 
TrBDiferae  ofatocN,  may  hold  it  uniocumbered  by  debta  of  trans- 
feror   438,440 

Dividend!  on  atock,  liable  for  debta  due  corporation  fiom  tranaferor  438 
Stock  tranaferred,  lieu  on  by  charter  .         294,898,439,450 

Tranaferor  of  atook,  when  nid  to  be  indebted        .  444, 445 

Whether  tranilcT  by  one  indebted,  ii  valid  aa  between  him  and 

vendee,  Iboagh  not  recorded  aa  required  by  cbarlsr  446 

Guardian  may  traoafer  atock  of  ward  .  450, 451 

Of  tranafbr  of  alack  under  forged  power  of  attorney  451-^7 

Of  traoafer  of  atock  by  a  persoa  other  than  the  atockholder,  of 

the  aome  name  ......  457 

Slock  oinaat  at  common  law  be  aeiied  and  aold  on  exeontioil  457-462 
Whether  turnpike  itock  may         ....  460-462 

Pledgers  of  atock,  atill  memben  465, 466 

Contract  for  transfer  of  stock,  whether  within  statute  of  franda  466, 467 

how  treated  in  eqaity  ■  .  .  .  466, 467 

Petaonal  liability  cf  nembera  for  corporate  debts,  cannot  be 

avoided  bj  colorable  traiufor  of  stock        .  499,493 

TRESPASS.    (SeeToKTS.) 

Corporations  may  be  sued  in  action  «f  328-334 
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TROVEE. 

CoTporation  maj  be  laed  in        .  .  338 

TRUST.    (See  EqoiTt.) 

How  corporaLioni  may  be  compelled  U>  execute   100, 101,  350,  553,  554 
Trust  crealed  bj  legacy  .....        103, 104 

by  feolfmeDl    ......  109, 103 

*  Corporation*  csonot  evade  reilrietion  opon  taking  lan^i.  by 

meant  of        ......  .  93 

Whether  corporation*  may  take  landi  in,  by  devise,  when  ex- 
cepted by  statute  of  wills  ....        111-113 

In  devise  for«barilable  use*        ....  113-182 

Capital  slock  of  moneyed  corporations,  bald  by  tbem  in  truat  for 
payment  of  their  debts        .....       479-478 

Visitor  cannot  compel  execution  of  trust  .  .         644 

TRUSTEES.     (See  Equitv.) 

How  6t  corporationa  may  be     (See  Tbitit.)        .    100-105,153-156 
Corporationa  not,  lor  their  stockholders  .  259 

Directors  are  for  stockholders  .....      SSS 

TURNPIKE  COMPANIES. 

Of  forfeitare  of  cherler  by  for  not  repairing  road  662, 663 

U. 

UNITED  STATES  BANE.     (See  Bakk.) 

USAGE.     (For  ussges  of  Bank*  see  BANxa.) 

Charter  of  incorponitioD  may  be  presumed  Irotn        .  65 

(S«e  CatRTiK.    AcciFTAircK.     Gbut.) 
How  far  evidence  of  legality  of  corporate  act*        .  .  72,73 

When  sufficient  la  prove  loat  by-law  .  3I0 

Number  of  eleclora narrowed  by  .         S82-38& 

Whalis  evidenoeofacustom  ,  .      .      310 

USE.    (See  Tbdit.    Trvstxk*.    FuraiiTT.    Chabitabli  Uaia.) 

USE  AND  OCCUPATION. 

Corpontion  may  sue  in  an  action  for        .  .  312, 313 

(See  AsauapsiT.) 


VISITATORIAL  POWER. 

Object,  use  and  policy  of  ....  637, 638 

Civil  corporations,  how  viiited  ....  637 

Eccleaiaatical  and  eleemosyuary  bow  637,  638 

Of  power  of  coarta  of  chancery  orar  charities  663,  564 

Of  the  king,  when  founder  and  hia  heira  ara  extinct  564,  666 

(See  V.s.TOB.) 

VISITOR. 

Origin  and  fouodatioa  of  his  power  .  636, 639 

89 
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VlSVTOK  —  (continm»d.)  ^ 

Wbo  ii  viiiior,  if  nons  ii  appointed  .  .  539 

How  Duj  be  appointed,  Bod  wlio  ma;  Im  53&-S41 

JotidaDtat  power  Of  .  £41-545 

Viaiioio  cannot  amove  ona  of  their  Dumber  3S1,3S),  541,543 

When  ma;  enact,  repeal  and  amend  ataluiei  of  the  fonnilation  54S 

Ciauae  ordiatreaa  doea  not  take  away  jaritdiclion  of  k643 

Powerof,  reitrained  by  (talntcsoffuDndalioD  542,543 

Who  ia  viiilor  of  new  donation,  or  htiowthip  engrafted  on  old 
fbundalion        .......  54$ 

Viailor'a  jarindletion  over  electioni  ,  .  513 

Cannol  enforce  ipecific  perforinanca  of  promitei,  or  execntion  of 
tnicta         ........        544 

Who  are  anbjeet  to  juriadiction  of       .  544 

Cannot  Tiait  himself,  unleu  eipreisty  empowered  544 

Cannot  poniib  for  diiobedience  to  general  Uwi  of  the  land  545 

Ma;  proceed  upon  grieTance  done  in  time  of  his  predeceaaor  545 

Appearance,  aniwerinr,  pleading,  gi vet  no  j  uriadJction  to  545 

Of  tbe  Tisiiation,  mode,  time,  and  how  long  majr  coatinoe        545-549 
Handamiw  lies  to  compel  viiitor  to  take  an  appeal  when  547, 560, 551, 

553 
Of  mlea  of  proceeding  before  viaitor,  anawer,  eTideDce,  citation, 

place  of  trial,  oath  before  ....  547-549 

Cannot  have  mandamna  to  belp  him  vlait  .  649 

Haj  anapand  or  depriTe  for  coDlumacj  .  549 

Juriadiction  of  eiclnsiTe,  aentence  of  conelonve  549,  590,  551 

Appeal  fVom  aentence  of  bj  iiatnie  ...  -  551,552 

Liable  to  action  for  eiceeding  jnriadiction  551 

Prohibition  liea  againit,  for  eiceediog  Juriadiction  ^2 

Who  ia' visitor,  when  none  ia  appointed,  and  foander  and  bia 
hein  are  extinct  .....  554, 555 

VOTE.    (See  P»o«iaT*a»  CoaMBiT.oa..) 

To  accept  charter,  bow  far  necesaarj  53,  175,  Sn 

Improper  vote*,  their  elTecl  ....  80,  SI 

Agenta  of  corpoiationa  maj  be  empowered  b;  vote  to  make  deed      158 
Corporationa  may  contract  by  vote  .  163-166 

Directors  may  bind  the  corporation  by  vote  166. 167 

Tote  of  acceptance  of  bood  and  dead  presumed  .     187,  Ite 

Agenta  of  corporationi  may  be  appointed  by  rote  317-230 

Vote  of  acceptance  of  official  bond,wben  it  need  not  be  recorded     1S7, 

138 
Snapenaion  of  right  to  vote  for  non-pajmeat  of  pew-rent  385, 386 

Vote,  or  caating  vote,  cannot  be  given  by  by-law  to  ■  member  or 

officer,  not  eolitled  thereto  .  .386 

For  what  a  by-law  may  prohibit  a  vote  from  being  counted        390,  391 
VOTER.     (See  ELacrio.'..) 

Of  by-lawa  impoung  new  testa,  or  qualificationa  upon  votera     886,  387 
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WILLS. 

CorpOTationi  BeDerall;  cieepled  ftom  ■latatei  of  .  Ill,  113 

(Se«  DiTiii,  Rbil  PmoriHTT,  Cbaritable  Usei.) 
U&Ddamu*  liei  to  compel  corporation  lo  entsr  on  their  booki  tbe 
probate  of  will  of  deceaied  ibnreholdsr  .  .  ,       573 

WITNESS.     (8«B  EviDEBciO 
WRIT. 

Writ  of  entry  fine  aMtauu  eapiluli        ....  157 

Writ  of  prahibilion.     (See  pKOHlBtTloir.) 

Frocese  againtt  corporalioD  muil  be  b;  ■uminou  .  506, 509 

Service  of  lummons  againri  corporaiion  ihonld,  at  common  law, 

be  on  head  officer  .  .  .  .  ■  506, 609 

Writ  in  favor  of,  ar  igaiiiit  a  corporation,  may  be  aerred  by  an 

officer,  who  ii  a  member  ....      509,  510 

Writ  of  dulriiyu.iti  natare,  object,  direction,  and  retnrn  508,6SS  -E97, 

634 
MOM  to  compel  appearance  oi'  eorporalion  in  courti  of  law       509 
to  compel  corporation  to  anitver  in  oourta  of  equity  5S5,  6S6' 
Writ  of  aeqileatration,  in  hiitor;,  nature,  direction,  object,  Ac.    527,  628 
liei  againit  corporation  for  not  putting  in  aniner  in  chan- 
cery               626-538 

Writ  of  nandamtu.     (See  M»rpa>ns.> 
Writ  of  fvs  warranto.     (See  ^uo  WaKHiHTo.) 
WaiT  OF  ENTRY. 

Liei  againBt  a  corporation  .  .  .  .  .  333 

WRIT  OF  RIGHT. 

Corporation  may  inatain         ......    318 
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